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HE Compiler has already advertiſed by his Pro- 
| poſals, that the leading feature of the preſent Work 
is a deſign to promote as well the attainment of legal 
knowledge, as to facilitate the purſuit of legal inveſtiga- 
tion, by contract ing the reading of the Law into a narrower 
compaſs and method for ordinary ſtudy ; an undertaking 
to which he was ſtimulated very early in his profeſſional 
1 3 by the earneſt recommendations of Sir Maithew 
ale, Sir Thomas Reeve, Judge Jenkins, and many others. 
Thoſe venerable at learned Sages had experienced the 
drudgery of turning over the diſordered and ill-digeſted 
publications. of the time, which were unintelligible to 
any but the moſt profound and elaborate reader, and 
they felt the loſs of thoſe valuable moments which were 
ſo frequently waſted in the tedious path of fruitleſs in- 
quiry, being inſenſibly diverted from their object by Tables 
and other Repertories, which often give but a confuſed 
and diſſatisfactory account of the ſubject ſought for. 
« Nothing can conduce more to the honour of the Law 
“ and the repoſe of the Subject, than to make a great 
« volume of Judgments collected out of the printed 
* books, and from the records of the Courts at Weſt 
« minſter (a).” . 
Wich this view the Compiler has opened the Reporters 
at the period of our great and glorious Revolution; and 
confining himſelf in the firſt. inſtance to the Deciſions in 
Equity, he has abſtracted the ſeveral Caſes, and placed 
them under ſuch heads or titles as a Profeſſor would moſt 
naturally conſult for information, and to which they par- 
ticularly belong, ſo as to form a general and copious 
Index, exhibiting at one view the ſubſtance of the ſeveral 
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Caſes, and the judgments of the Courts thereon, omitting 
only the argumentative parts; for this Compilation is 
not intended as a Copy of the ſeveral Books of Reports, 
but as a Key or Guide to thoſe Authors to whom we are 
. indebted for handing down to us this portion of uſeful 
knowledge, and from whoſe writings fuller information 
may be obtained, whenever the ſubje& of inquiry is ſuffi- 
ciently intereſting to invite a more profound reſearch into 
the reaſoning of the matter. | 
Having digeſted the ſeveral Caſes, and placed them 
under their reſpective titles, the Compiler's attention was 
in the next place paid to the order of time by which the 
rogreſs of the Courts in the gradual adminiſtration of 
uſtice moſt regularly appears. 8 
The Compiler is aware, that by preſerving the order 
of time all the Caſes upon the ſame points do not always 
immediately follow each other, yet as they are all com- 
rehended under the ſame title, are fo ſhortly ſtated, and 
or the moſt part are connected by references, the reader's 
attention (it is preſumed) will not be ſo materially di- 
verted from his object by the intervening Caſes, as to 
render it eſſential to interfere with the progreſſive order 
of the adjudications. . 34 
The ſyſtem of arrangement purſued in this Compilation 
is that which was recommended and adopted by the great 
Engliſh Philoſopher Mr. Locke, which regards the initial 
letter of each title as the firſt object, and the vowel im- 
mediately following as the conductor to the point in 
queſtion, (ex gr.) to ſearch for Abatement ſee A—a, for 
Bond ſee B—o, for Charity ſee C—a, c. Sc. Cc. In 
the margins are placed the names of the principal Caſes, 
with thoſe of the Authors by whom they are reported, 
(printed in Zalics by way of diſtinction,) the periods of 
adjudication; the ſynonimous Caſes, and ſuch as are re- 
ferred to, not in argument but for the moſt part in the 
determinations only; and eſpecial care has been taken to 
notice particularly in their places all ſuch Caſes as have 
been queſtioned, doubted, denied, or controverted ; but 
inaſmuch as ſome determinations among the multitude 
(though not abſolutely denied) may appear not conſonant 
with the living law, the Compiler has pointed out the 
diſtinctions drawn by the moſt judicious and intelligent 
editors in their annotations, | 
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"The Appendix is fo diſpoſed as to be not only. ad 
index to the following ſheets, but a_general Repertor ium. 
The caſes are arranged in double order, both by the 
name of the plaintiff and defendant, unleſs where the 
King or his Attorney-General is plaintiff; and in ſuch - 
caſes the defendant's name only is uſed. The Appendix 
will point out the names of ail the Authors by whom 
each caſe is reported, the period of adjudication, and the 
title, ſection, and placitum under which, it ſtands. in this 
Compilation. En e 

To moſt of the principal Caſes the Compiler has 
annexed (in the margin) the names of ad the Authors by 
whom they are reſpectively reported, for the convenience 
of thoſe Gentlemen who may have only a partial collec- 
tion of books, and may live at a diſtance from any 
public library; but as in ſome inſtances (among the 
references) he may have omitted to. notice by whom 
Caſes are reported, he begs leave to refer the reader to 
the Appendix, where he will find the information deſired, 
If the Caſes ſought for have been reported at any time 
- ſince the Revolution. | 

Although the Compiler only propoſed to give ſuch 
Caſes as have been adjudged ſince the Revolution, he has 
in ſome inſtances introduced more than he at firſt under- 
took, particularly in the inſtance of the firſt volume of 
Vernon's Reports, in which almoſt all the Caſes are ante- 
rior; but as thoſe in the ſecond volume are all ſubſe - 
quent, he thought it not adviſable to take the reports of 
that author partially. | 

The arrangement, of this particular department of the 
Theſaurus Juridieus (in which the lateſt editions of the 
ſeveral Reporters have been conſulted, including the 
Abridgment of Caſes in Equity ſince the Revolution) 
comprehends the determinations as well in the High 
Court of Parliament upon petitions and appeals, before 
the King in Council, in the Court of Delegates, and in . 
the Duchy Chamber, as in Chancery and Exchequer; ſuch 
Caſes as have been adjudged in Parliament, and in the 
Exchequer-Chamber upon writs of error, are reſerved for 
the department of the Common Law. 

It was not the Compiler's original intention to have 
introduced into the Equity diviſion of this Work ſuch 
Caſes as have been determined in the Court of Exchequer 
A3 touching 


(vi) "24 
touching the Revenues of the Crown, but to have re- 
ferved them alſo for the Common Law Diviſion. Thoſe 
Caſes however are ſo intermixed by the Exchequer Re- 
porters with the deciſions on the Equity-fide of the ſame 
Court, that he was induced to open a head of Revenue, 
for the reception of the ſeveral reſolutions on that ſub- 
je, with a hope at the ſame time materially to eaſe the 
Common Law department, which will unavoidably 
become very copious from the abundance of matter 
which it muſt neceſſarily embrace. | 

The Compiler now begs permiſſion to offer the follow- 
ing ſheets to the Profeſſors of the Laws of England, as the 
firſt fruits of his own individual labour, humbly hoping 
that he may thereby aſſiſt the learned and ſtudious reader in 
his inquiry, by a ſhorter and more eaſy mode of reference 
than has hitherto been attempred ; and that by the ſame 
means he may introduce the Student to ſuch an intimate 
acquaintance with the ſeveral Reporters, as will enable 
him more readily to attain a knowledge of thoſe eſſential 
points, which many grave and learned men in ſucceſſive 
ages have inveſtigated and refined “ into the very per- 
te fection of reaſon (a);” ahd © that he may become ſo 
&« well ſatisfied and ſo happy in the knowledge of truth, 
« and in the wifdom of the Legiſlature, that he will not 
et be liable to be impoſed upon by fallacious opinions (5):" 
the natural offspring of fugitive and indigeſted doctrines. 
The Compiler now reſpe&fully takes his leave, moſt 
heartily devoting himſelf in the firſt place ro the comple- 
tion of the remaining volumes of the preſent Work, 
and in the next place to the reviſal of a ſecond part of the 
Theſaurus Juridicus, containing the Deciſions of the 
ſeveral Courts of Common Law arranged upon the ſame 


principle, and which he will ſubmit to his learned Readers | 


as ſoon as the nature of the ſubject will permit. 
(«) Coke, (5) Jenkins, 
R. W. B. 


Lox dbox, ; 
20th June 1799. 
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Skinner's Reports. . 
Somers. 
Spelman. 

Statute. 

Stamford's Pleas, or R. 
Statute of Glouceſter. _ 

Statute of Weſtminſter. 
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Strange's Reports, 
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Veſey's Reports. 
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THESAURUS 
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bill of revivor. 


THESAURUS JURIDICUS. 


Abatement and Revivor, 8A—a 


{ 1. By what Events a Suit or Proceſs 
is abated. 


1. PHOUGH the plaintiff 2 83 p. 1635, cor. Guildford C 8 
ſuit by marriage, yet ſhe had the co urbeine v Knight, 
the whole fait, deduQing only the charge of the \— 338, 1. 186. 


2. If the Attorney-General of the Dutchy T. 1690, Dut. Chamb. at Weſt- 
Court exhibits an information in behalf of part- — on _—_— Ge Bits 
owners of coal mines, the relator's death abates mern. General of the Dutchy . 
the ſuit. | v. &+ Fobn Heath & al. Pre. 

Cb. 8. 2 Eg. Abr. 1. c. 2. 

70. c. 5.—Vide 3 Bac. Abr. 762. 2 Bulſt. 134. And. 30. Note; By the Spiritual Law the death 
of the party never abates a ſuit. 2 Roll. Rep. 20. | | 

Me. Mitford ſays, the relator ſeems here to have ſuſtained the character of plaintiff as well as relator. 

Vide Treat. on Ch. pl. 186. 


3. Bill for a legacy againſt baron, and feme, ax oh+ 161, Cune, 


who was executrix of the teſtator. Defend- v. Briggs & Us. 
ants anſwer and witnefſes are examined, and _ A . 


after publication paſt the huſband dies, the ſuit is 


not abated. —Mliter, had it been concerning the 3 

wiſe's inheritance. | 
4+ Bill againſt huſband and wife for matters H. 1697, Cane. 

concerning the wife; they both anſwered, and Anon, 3 Hall. 84. 


then the huſband died. e cauſe is abated, and 
laintiff cannot proceed upon a bill of reviyor, 
or the widow ſhall not be bound by her anſwer 
made dum ſub poteflate viri; but ſhe may abide by 
it if ſhe pleaſes, and then the plaintiff may pro- 
ceed, and the decree ſhall bind her. 


5. Information for a penalty abates by the death H. 1698, in Scacc. 
of the defer,dant after trial and before judgment; au Cel v. Buckley, 
and this may be taken advantage of by ſuggeſtion 7% ; Rall 768, _ Car. $07. 
of the death upon the roll, confeſſed by the At- 3 Keb. 292. Hard. 161. 1 808. 
torney-General, without a writ of error. 1. 254-34. 3 Leon, 215, 
Vor. I. B. 6. Bill ; 


** 


dti v. Rockley, 1 Vern, 58, though for a perſonal duty. 


- 


r Abatement and Revivor; 5 1. 


M. 7719, cor. Parker, C. 6. Bill by a bankrupt againſt his ſuppoſed debtor 
pe Fawkes 3 ſor an account. The aſſignees were not made 
123 75 n 671i parties. Good plea in abatement. 

not S. P. air 1272282 

M. 1727, Cane. The legal eſtate in queſtion in this caſe was 

* & _— OS \ veſted in two of the defendants as truſtees in fee, 

2 and the equitable intereſt in fee in another of the 

3 F. 8 defendants, and the bill was brought by the plain- 


2 Eq. Abr. 257. e. 9. tiff F. now Earl of V. and others, to ſupply the 
8 8. O. but ꝗefective execution of an agreement made by Lord 
9 Vis family, whereby the eſtate was to be ſettled 
on plaintiff ſeverally for life, remainder to their 


firſt and other ſons ſucceſſively in tail, and a de- 
cree was obtained accordingly ; and ĩt was referred 
to the Maſter to ſettle the conveyance, after which 
ceſtui que truſt in fee died, notwithſtanding which 
e Earl of N., one of the plaintiffs, attended the 


Maſter, who reported that he 2 the draft 


of a conveyance from the truſtees in whom the 
legal eſtate was veſted to the uſe of plaintiffs ac- 
cording to the decree: but plaintiff F. (who by a 
former ſettlement was to have been tenant in tail) 
took exceptions to the report, one of which wag 
the abatement of the ſuit by the death of cui gue 
truſt, and that the Maſter had no power to pro- 
ceed till the ſuit was revived. But the court over- 
ruled the exception, and held that when there were 
ſeveral defendants the ſuit abated only as to them 
that died, but continued as to the reſt, and there- 
fore the defendants the truſtees. might well exe- 
cute a conveyance of the legal te but if 
plaintiffs ſhould defire a conveyance of the equi- 
table intereſt, they muſt revive againſt the heirs 
of the ceſtui que truſt, Held alſo, that where ſome 
of the plaintiffs refuſe to join in a bill of revivor, 
the others may bring ſuch bill, and make thoſe 
who refuſed defendants. And it was agreed, that 
a defendant may bring a bill of revivor as well ag 
a plaintiff; and it was likewiſe ſaid, that it was 
every day's praCtice to order money out of court 
to the party entitled by the decree, notwithſtand - 
ing the death of ſome of the parties. 


T. 2731, cor. M. R. 8. A ſequeſtration for a contempt abates by the 


Bligh & al. v. Earl of Darnl, i 
» © Se * 4 2 death of the party, which an extent does not. 


c. 7. 

Sic in Morrice v. Bank of England, Ca. Temp. Talb. 222. Wareham v. Broughton, 1 Veſ. 182. 
but in Hawkins v. Crook, 3 Atk. 594. it is ſaid though a ſequeſtration on meſne proceſs be determined by 
the death of the party, yet it is otherwiſe where it ifſues for non-performance of a decree, So in Bur- 


9. A 


a 
c 
7 
2 


„ T 


Gt. What abates a Suit, &c. | A—a 3 
© 9. A commiſhon being granted to examine wit- T. 1733, cor. C. 
neſſes at Algiers, the plaintiff died, by which in T' caſe, 3 P. Was. 295. 
ſtrictneſs the ſuit abated, but the witneſſes were wy — — 2 
examined there before notice of the plaintiff's Car. 97. Burch & Maypowder, 
death. The examination held regular, though one Vn 400. 

of the witneſſes was yet living. | 


10. Plaintiff gave a feme covert a promiſſory pP. 1749, cor. Hardw. C. 
note, and the huſband dying before anſwer to a Logh 
bill brought for diſcovery of the conſideration, the 2 Ty. Ar. 2. fl. 3. 


ſuit was abated, for a feme covert can have no 


11. Bankruptcy is no abatement. M. 1748, cor. Hard e. 
Vide peft, pl. 14, 15. et vide Sellas v. Dawſon, cor. YEE rb pb 


12. Sequeſtration to compel performance of a 17 Dec. 1748, cor. Hard. C. 


decree abated by death of the' plaintiff. Dar” — 


S. C. Alſo the ſuit abates, a further act being , Bligh v. Lord Darnley. 
neceſſary ; ſo that a bill of revivor muſt be: > 2 P. Was 61g "Colton 9. 


ſubpoena ſci. fa. The decree was not ſigned and S. Che Ga. . 


inrolled. Burdett v. Rockley. Hide and 
8, C. Fi. fa. not abated by death of the plain- another v. Greenhill Clerk vo 


tiff, the right being veſted ; otherwiſe of an ex- Withers, 2 Ku. 1072+ 
tent, where a liberate is neceſſary. So of a ſequeſ- Vide 8282 
tration, becauſe a further act is neceſſary. | I 


13. A few creditors may ſue for themſelves and 19 June nber N. R. abſ. C. 
the reſt, and the ſuit does not abate by the death Eb v. Thomas, 


of one. * 

14. Bankruptcy of the plaintiff does not abate T. 1794, in Scaccg 
a ſuit, and the bill may therefore be diſmiſſed with we gh n 
coſts for want of proſecution. Vide Bramhall f. Gold in Fence? 


1789. Waugh v. Auſten, 3 T. Rep. 437,—Sellas v. Dawſon, cor. Lord Thurlow, 1790, contra, 
2 Anſtr. 458. (u.) 


15. Bankruptcy of the defendant does not abate T. 1794, in Seace, 
the ſuit, and the plaintiff cannot therefore diſmiſs 9 go * 
his own bill without coſts. II 


See more under Bill of 23 Proceſs, Sequeſ= 
tration, Writs, 


. 


M. 168 5, cor. Jeffries, C. 
un. 1 Vern. 351. 


M. 1690, cor. Lds. Commiſſioners, 
Fackſon v. Ratolins, 

2 Vern. 195. 1 Eq. Abr. 3. pl. 10. 

The book ſtates So rule in equity 

to be, that where ſeveral are liable 

to a demand, all parties mult be 

brouglit before the court. 


T. 1702, Canc. 
Rebinſen v Lord Wharton, 
1E. Abr. 28 5. pl. 6. 


H. 1723, in Scacc. 
Laſco & al. v. Meys, Bunb. 144. 


19 Mar. 1736, cor. Hardw. C, 
a v. Higden, 1 Ak. 291. 


Avg. 1761, cor. Hardw. gh 
Beard v. Farl of Poxyis, 


2 V9. 399 


wife, as adminiſtratrix of J. S. for 1500 J.; the 


Abatement and Bevibor. 52. 


Sec. 2. Where Rerivor is neceſſary, and 


in what Caſes the ſame is directed or 
diſpenſed with by the Court. 


I. IN a bill of interpleader, if the trial at law is 

directed between the defendants, the cauſe is 
ended as to the plaintiff; and if he afterwards dies, 
the defendants may proceed without reviving. 


2. A decree is obtained againſt a man and his 


wife dies. The plaintiff can proceed againſt the 
huſband without reviving againſt the adminiſtrator 
of the wife, but the huſband is not bound to 
anſwer farther than the eſtate he had with his 
wife. | 
3. Lord V. had an injunction to quiet him in 
poſſeſſion of mines, and upon hearing, an iſſue was 
directed to try if thoſe mines were in plaintiff's or 
defendant's manor : the iſſue was found for plain- 
tiff, who then died; and a bill of revivor was 
brought before the time for anſwering was out, or 
the cauſe revived. Plaintiffs moved for an injunc- 
tion to ſtay Lord Vs working the mines, for ſince 
the verdict againſt him he had trebled his number 
of workmen, and would quickly work out the 
mines. An injunction granted, though the cauſe 


was not revived. 


4. One of the plaintiffs dies before the anſwer, 
the other proceeds without reviving. The court 
would not take the anſwer off the file, for unleſs 
all the matters in the bill ſurvive, there muſt be a 
bill of revivor: if therefore the ſuit be abated, 
the defendant will have advantage of this at the 
hearing. 


5. It is a conſtant rule, that matters ſubſequent 
to the original bill muſt come by way of ſupple- 
mental bill and revivor. | | 

S. C. Though by the 8 V. 3. a ſuit ſhall not 
abate upon the death of one defendant, 'yet it 
muſt be taken with this reſtriction, that the ſub- 
ject- matter of the bill is not hurt thereby. 


6. A cauſe being abated by the marriage of one 
of the plaintiffs, Money may be crdered to be 
| paid 


z 


$2; Where Revivor neceſſary. A—a 
paid out of court without revivor, upon conſent of 
all parties intereſted, | 

7. Revivor for coſts only where the plaintiff. 3 Feb. 1796, cor. Loughb. C. 
died after a decree, though before taxation and re- e. 3 | 
port, and where they were not to come out of a p74, Did J. Powe,” x9 Juke 
particular fund. 1671, is the firſt caſe where the 

. | plaintiff died under ſuch circum- 
ſtances. In Ld, Dacres v. Tuite, 167 5, the decree being inrolled, and the coſts recoverable out of 
the aſſets, held a bill of revivor will lie for coſts only.—In Temple v. Rowſe, 1679, demurrer to a 
bill of revivor for coſts allowed, the decree not being inrolled.-In Edgehill v. Brown, a3 July 1737, 
the decree was not inrolled, but Lord King thought inrolment not neceſſary to conſtitute demand 
by plaintiff s repreſentative for coſts taxed ; the Maſter had made his report, and the reviyor was held 
proper. —in White v. Hayward, Lord Hardwicke followed the ſame ground. -'n Blower v. Meyrick, 
1754, coſts decreed out of the eſtate were held a lien upon it, though the party died to whom they were 
awarded. —Price v. Humphreys, 17 July 1766, is in point ; revivor for coſts only, plaintiff being 
dead, Demurrer that colts were not taxed, which Lord Camden over-ruled. ln Aſcough v. Townſ® 
end, cor. Bathurſt, C. a _ injunction againſt defendant with coſts. Demurrer to a bill of re- 
vivor upon plaintiff 's death was allowed upon a recent authority in Scacc. 3 but Ld. Thurlow thought 
that caſe not fit to be followed, 

See more under Bill of Reviver, 


Sec. 3. Who may revive ; againſt whom, 
and in what Manner. 


1. IN caſe of abatement it is not neceſſary to . 16k, cer, Culldfard, C. 8. 
revive againſt a defendant who has not Fe obs TR Ss 


anſwered, 


2. A decree for confirming an agreement be- H. 1686, cor. M. R. 
tween the lord of a manor and his tenants, for Je Dunn v. _ 
ſettling heriots and ſtinting the common, revived by gs ay x, wo — 
a bill brought by the purchaſer of the manor, (who cifion the reporter makes a guerre. 
did not come in in privity,) and confirmed, though 


the lord and his tenants were only tenants for life. 


Where a decree is for a mutual account, the | o, He 1690, Cane. | 
- inti Lerd Storwell v. Cole, , p 
defendant may revive as well as the plaintiff. 127 _ 7 N ge. * 
4. An adminiſtrator obtains a decree and dies, M. 1691, Cane. 
the adminiſtrator de bonis non may revive this de- 7 n 1 6. 
cree within the equity of the fat. 30 Car. 2. c. 66. 0 


5. Mortgagor brings a bill to redeem, an account T. 1693, Canc. 
is decreed, a report is made, and divers proceedings „, Lag, Sg v: Cole 
are had in-the cauſe, and the plaintiff is ordered to 3 
pay colts and to deliver poſſeſſion. The defendant Yide Finch v. Lord Winchelſea, 
the mortgagee dies. Whether the executor can Vide fre. — 4g ; 


revive the ſuit ? 


6. After a decree to account and abatement of p. 1702, cor. Wright, 0. 8. 
the ſuit by defendant's death, his repreſentative Kent v. Kar, Prec. in Cb. 297, 


may revive as well as the plaintiff's. 8 As 2 24 Treat. on 


Ch. Pleadings, 32. In account both parties are actors. Hollingſhead's caſe, 1 P. Wms. 743. Done's 
caſe, 1 P. Wans, 263, 8. P. Thorn v. Pitt, Sel, Ca, in Ch. 54. where this was (aid to be the rule. 


B 3 7. If EA IS 


— 


6 A—a Abatement and Bevivor. 92. 


T. 2702, Cane. 7. If a creditor is admitted by order to come in 
Pitt and the Credit-r: of the Duke before a Maſter and prove his. debt, and pay his 
of Richmond, 1 Eq. Abr. 3. Pl. 7. contribution, he is entitled to revive if the cauſe 
„ . N 10 


p. 1706, cor. Cooper, C. S. 8. A deviſee may bring an original bill in nature 

Clare v. Werdell, of a bill of revivor, and ſhall have the ſame ad- 

Miner vantage of a decree as an heir or executor, and 

| the defendant is not at liberty to make a new 
defence. | 


H. 1734, cor. Jekyll, M. K. g. If the defendant's time for anſwering be out, 
* p Harris v. Pollard dhe court will order proceedings to be revived z ſo, 
8 — though the defendant by his anſwer inſiſts that the 
Bunb. 144+ " plaintiff is not entitled to revive, for this ought to 

£ ſhewn either by plea or demurrer : but if in 
ſuch caſe it appears at the hearing that the plaintiff 


had no title to revive, he cannot have a decree. 


See more under Bill of Revivor, Coffs, Plea. For 
_ Abatement and Refunding of Legacies, Por- 
tions, &c., ſee Average, Legacy, Proportion. 


Sec, 1. Of the Award generally. 


7. 16878, cer. Jeffiics, C. 1. A N award made purſuant to an order of 
* 427 8 court muſt be confirmed, as in the caſe of 
. rn. 79. 1 Ez. Maſter . : 
tg fe 2 a Maſter's report; and either ſide has liberty to 

. 10, 13,14, 15, except to it, and when ſo confirmed, the cauſe may 
-- be ſet down for hearing upon the award, 


| M.z689, cor.Lts. Commiſſioners, 2. Submiſſion to a reference, and the award to 
25 _ : Fern.109 be confirmed by decree of the court without appeal 


Vide Vinyor's $f 38. 82. Or exception, yet exceptions to the award allowed, 
Nide v. Petit, 1 Ch. Ca. 18 5. Vide poſt, 4 10. 135 14, 15. 1 


16 April 1702, Dom. Proc. 3. One party exhibits a bill to be decreed to a 
; . 1 matter about hich an award had been made 
_— without taking notice of the award, and the other 
party inſiſts on the award, and then the firſt party 

files a ſupplemental bill, ſtating and objecting ta 

=  . the award; and the other party exhibits a bill to 
| carry the award into execution, The court de- 

creed upon the matter of right originally inſiſted 
upon, and left the matter of the award open ta 


9 cach 


= # Kh. _ .LA,G DAS. ite. Dow © oa es 


$1 -  Jward' | 

each party to take his legal but the Lords 
rev the decree, and ſent back the cauſe, that 
both cauſes might be heard upon the whole matler. 


4- An award is made a rule of court according 
to a ſubmiſſion for that purpoſe, and an attach- 
ment is taken out for not obeying the award, and 
then the * dies againſt whom the attachment 
iſſues. The act of parliament * directing awards to 
be carried on by attachment as in other caſes of 


contempt, the attachment is gone, and the remedy 
is loſt. So held by all the judges. 


5. A mother tenant for life of a houſe, re- 
mainder to her ſix daughters in fee, the mother 
and J. S. ſubmit to an award, touching the title 
to this houſe ; whereupon the arbitrators award, 
that the mother ſhould procure the daughters to 
join in a conveyance thereof : the daughters are 
married, and one of them dies, leaving an infant 
heir. J. S. brings a bill againſt the mother and 
daughters and their huſbands, and the daughters 
being examined in a former cauſe ſay, they are 
willing to convey; they are not bound touching 
any title to the freehold and inheritance. 


6. Bill to ſet aſide an award. Defendants 
pleaded the award, and that the ſubmiſſion was 
made a rule of the court of B. R., and that there 
had been' no application to that court purſuant to 
flat. 9 & 10 V. 3., and that therefore all courts 
were concluded: objected that defendants ought 
not to plead the award. Per cur. The plea ſhould 
ſtand for an anſwer, with liberty to except (int. al.) 
as to the expreſs charges of undue practice in the 


umpire. 


7. A bill lies to compel a ſpecific performance 
of an award to convey an eſtate where the party 
ſubmitting has received the money, in conſidera- 
tion of which he is to convey the eſtate ſued for. 

S. C. Difference between awards to pay money, 
and to do any thing collateral, and why a bill in 
equity may be proper only to compel a perform- 
ance of the latter. 


8. 'The court of B. R. was the proper court to 
examine into the partiality of the arbitrators, as the 
award was made a rule of court there, which the 
plaintiff might have _ by ſhewing cauſe yy 

4 


A 9. 


M. 1703, Cane. 

Webfter V. \ 
2 Vern. 444. 1 Eg. = 51. 
6.1. 2 Eg. Abr. 93. c. 6. 
Prec. in Ch. 227» 


9 & 10 W. 3. c. 18. 


H. 1727, cor. Cc. 
5 * . — 
2. Wm. 459, 


6 May: in Scacc. * 
3 v. 
Bund. 26g» 
Vide Reynolds v. Perrott in Scasc. 
4 May 1727, ; . 


y of * cor. M. R. 
v. 


, 
3P. Wm. 187, 1 
2 Eg. Abr. 28. 2 


16 Mar. 1740, cor. Hardw, C. 
Kampſo.re v. Young, 2 Ath, 155. 


Award, Fl, 


the rule for an attachment on the non- 
ance of the award ſhould not be made abſolute. 


2941, cor, Hardw, Co 9, Where arbitrators direct that an application 

' Gibſon v. Smith, ſhallbe made to parliament to confirm their award, | 
on E- — ſuch award is not binding unleſs an act of parlia- 
by 546 ment be applied for and obtained purſuant to ſuch | 
direction. a | | 

T. 1790, cor. Thu; los, C. 10. Exceptions do not lie to an award. 


Rice v. Williams, 3 Bro. Ch. Ca. 163. 
M. 2790, cor. Thurlow, C. 11. Award and releaſe pleaded to a bill to open 


5 Am 


* 


on v. Ellington, 

—_ Gi. Ca. ry _ _— the plea ordered to ſtand for an 
T. 1791, cor. Thurlow, C. 12. 'The time for making an award was on or 2 
Knox v. Simmonds, before the firſt day of Michaelmas term, it was after- r 
Sr finden 4. ek. Wards enlarged till the firft day of Hilary term. F 
Perkyns v. Okeinss An award made on the firft day of Hilary term is 
S. C. Where there is non-performance the pro- 1 

per motion is, that the party ſtand committed, and 

the ſervice muſt be back | 

| n 
M.1792, cor. Lds.Commiſſioners 13. Exceptions will lie to an award; but they n 
Dick — +> muſt be to matters on the face of it, and not to p 
l matters of fact, of which the arbitrators are the u 
| | Proper judges. | | A 
. : | tl 

IN, jun. 370. (s.) 14. Exceptions may, with leave of the court, 

— tr dat n Kerr be taken to an award upon reference to inquire 
* — | into facts; if allowed, & court will refer it to a q! 
Maſter, but not back to the arbitrator without is 
conſent. | f | ſu 
z May 1793, cor. Loughb. C. 15. Award pleaded would be examined in a — 
— rat bu Lage court of law as well as equity. 

| Ch. Ca. 36. S. C. But theſe exceptions upon a rehearing 
H. 1794, cor. C. over-ruled, the order being, that the award ſhould is 
8. C. rebeard, 4 Bro.Cb. Ca. 536+ he final, | 75 
| | thy 
M. 1793, in Seace. 16. All matters ih difference in law and equity ot] 
—_— net, being referred to arbitration, and made a rule of jar 
8 court in X. B., the award directed that all ſuits wi 
between the parties ſhould be diſcontinued z the 2s 


defendant in equity thereupon moved that the bill 
might be diſmiſſed. This was refuſed, for the 
court cannot act on the award. | 


H. 1795, In Seace. 17. The bill ſtated an award between the arties, 
Routh v. Peach, 2 f. 319. and that it had not provided for a — event 


by 
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1. ; Generally, 


by which the plaintiff was dainnified, viz. by the 


rtnerſhip fund proving deficient, and the plain- 
2 being compelled make up the deficiency. 
Plea, the award. The court thought the award 


| ſhould be conſidered as final, unleſs f| cific pay- 


ments vc her} — to creditors had ſtated, 
and allowed the plea. 


Sec. 2. Of the Submiſſion ; the Parties 
thereto, and the Matters ſubmitted. 


I A. and B., executors of J. &., of the one part, 
and C. his widow of the other part, ſubmit to 
arbitration, the arbitrators may make an award, 
not only of matters of difference between A. and 
B. jointly, or D. and B. ſeparately, and C., but 


M. 1634, car. North, '-F * 
and _— 
Carter v. Carter, 1 Vern. 259, 
1 Fg, Abr. 49. pl. 2. 


alſo of matters between A. and B., provided they 


have knowledge of the whole fact, and all the parties 
intereſted are before them. 


2. Submiſſion to an award, ſo as the arbitrators 
make their award at or upon the 27th March then 
next, and if they make no award then, if the um- 
pire make his umpirage on the ſame day. The 
umpire cannot make his umpirage on the 27th of 
March, the arbitrators having all that day to make 
their award. 


3 If a ſubmiſſion to an award is conditional, ita .. 1689, cor.Las. 


the award is made de premiſſit, and the award 2 — — 


1s not made of the whole, it is void. Bur if the 
ſubmiſſion is not conditional, then the award, 


Vide v_— caſe, 8 $2. 
etit, 1 Ch. Ca. 185. 


Hide v. 


though made but of part of the premiſes ſub- feen te coun'ermand of 


mitted, is good pro tanto. Per Lord Maynard. 


4. When ſubmiſſion to an award is by bond, which 
is afterwards made a rule of court, the court will allow 
the ſame objection to the award as they would do when 
the ſame came before them in an action on the bond, 
otherwiſe there might be a contradiction; but 
when a ſubmiſſion is only by rule of court, the court 
will not receive objections to it, for it is the ſame 
as if the whole had been in the rule; and the 
court will not relieve when the matter has been exa- 
mined by another court that had juriſdiftion, unleſs 
the equity be that ſome matter 7 fraud in the award 
had come to the knowledge of the party ſince the former 
examination, which did not . ore the other 
court. Per Lord Chancellor, who (as Mr. Finer ſays) 


had taken formerly the ſame diſtinction in B. 12 
ay py 


P. 1720, cor. Parker, C. 


er. 


2 Eq Abr. 9 


3 Vin. Abr. 


557 


pl. 2. 


19. 


ro A—a Award. | 
M. 1734, Cane. » 5. Bill to ſet aſide an award, and to be „ 
Potter v. Davy, e 
— ogg 7,6% The deſendant pleaded as to fo much of the bill as 
ner makes — if the ſought to ſet aſide the award, and ſtaying the de · 
money had been equal to or ex- fendant's proceedings at law z and he ſet forth the 
N 1 ſubmiſſon and award to be fairly made, & c. But the 
entitled to any relief? ; plea was over-ruled, becauſe it covered too much; 
| for the plaintiff in all events is entitled to relief 
againſt the penalty of the bond, though the merits 
are with the defendant, * | 


92. 


T. 1736, cor. Tollet, C. 6. After an award made, it is too late to con- 
Spettigu v. Carpenter, firm a ſubmiſſion ſo as to make it good within the 
11 2 5 act of 9 & 10 V. 45 c. 15. 

VideKeen Godwin, S. C. A party ſubmitting to an award deſired 
Bunb. 250. the arbitrator to defer making his award until 
he ſhould ſatisfy him as to ſome things which the 
arbitrator took to be againſt him. Though this 
was within two or three days before the time for 
making the award was out, yet, the requeſt not 

being complied with, the award was held ill, 


p. 1738, cor. Hardw. C, 7. A., by articles previous to his marriage, 
Thompſon v. Nel & al. agrees to veſt 1000/7. in truſtees, the intereſt 
* thereof to be received by A. and his wife during 


their lives, and afterwards to be divided between 
their iſſue; and gives the truſtees a warrant of 
attorney to confeſs a judgment for that ſum, which 
was entered up. A. enters into partnerſhip with 
B. afterwards, and being indebted to the partner- 
 ſhipeſtate in more than Nis intereſt in that eſtate, 
they ſubmit the difference between them to arbi- 
tration, and part of the ſtock in trade is awarded 
to be lodged in the hands of a third perſon, any 
part to be delivered to either of the parties on 
making it appear any bond, or other debt due 
from the partnerſhip, had been paid by either the 
quantity to be delivered in proportion to the 
money paid. The truſtees in the marriage ar- 
ticles bring a ſcire faciat on the judgment con- 
feſſed to them, and take a moiety of the de- 
M. ſtock in execution as the property of A. 
ill by the partnerſhip creditors to ſet aſide the 
execution, and to have the moiety of the ſtock fo 
ſeized appropriated to payment of their debts, in- 
ſiſting it was ſpecifically bound by the award and 
the execution of it, the plaintiffs being no parties 
to the ſubmiſſion, nor privy at all to the tranſac- 

_ tion, nor under any obligation of abiding by the 
award, ought not to haye the benefit of it; and 
therefore bill diſmiffed, 40 


% 


— 


92. —— Ke. 


execution, where the parties to the ſubmiſſion do 
not acquieſce in it, nor agree afterwards to have it 
executed ; but muſt be enforced at law. 


8. Where the parties have agreed to make the 
ſubmiſſion to an award a rule of court, and to be 
reſtrained from bringing a bill in equity, the arbi- 
trators, notwithſtanding the award may be defec- 
tive in point of law, may plead it in bar to a bill 
in equity. 


> mw OW 9 5. 6 4. rey 


made a rule of court, it is a contempt of that 
court to diſpute the order, unleſs they can ſhew 
artiality, corruption, or miſbehaviour in the ar- 
kai — 
9. Where there is a general ſubmiſſion of all 


matters in difference between two-parties to arbi- 
tration, and the award directs particular ſecurities 
to be delivered up by one of them, without taking 
any notice of two bonds, or ordering mutual releaſes 
* executed: yet it ſhall be preſumed, that theſe 
bonds were under the conſideration of the arbitra- 
tors at the time of making their award; and if 
they are afterwards put in ſuit, the plaintiff ſhall 
pay the coſts of ſuch proceedings. 


8A S' E & 7 


8. C. A bill will not lie to carry an award into 


A—z 


6 Aug. 1742, cor. Hande. C. 
Lingead v. Cronc ler, 
2 Ath. 395. 


S. C. Where a ſubmiſſion to an award has been , E. IhdiaCompany v. Sandys, 


1 Vern. 127, 


” 10. Parties to an award are bound by it. 7 Joly 1791, cor. Thurlow, C. 
— Price v. Williams, 1 Veſ. jun. 365. 
te, an 2 5 to the _— Ls 24 Nov. 1792, cor. Lds, con- 
_ wards an order of reference was made to arbitra- — 

tors to take an account of all dealings and tranſ- n ws 
ny actions in like manner as if the ſame were referred 

— to the Maſter, and that the parties ſhould be con- 

hs cluded and bound by the award, and ſhould ob- 

the ſerve it; and farther directions were reſerved. 

che This reference is not in nature of a reference to 

* the Maſter ; therefore the parties are bound by a 

* general award of a balance due without particulars 

de- ſtated: the deciſion being final, becauſe upon mat- 

A. ter of fact, and no corruption or miſconduct im- 

che puted; and the court will not require particulars 

9 merely as a ground for coſls, | 

15. $.-C. Parties may, if they chooſe, take arbitra- 

ory” tors inſtead of the Maſter; and then they muſt 

nies proceed as the Maſter, and make the ſame report. 

"Il 8. C. By reference to arbitration, both at law V Morgan v. Mather, 

the and in equity, the court deyeſts itſelf of all judg 2 Vel. jun. 22. 


ments upon the facts. 


award. 652 


Sec. 3. Of the Arbitrators and Umpire ; 
their Power and Duty. 


Ubmiſſion to an award, ſo as the arbitrators 


P. 1689, Canc. | 1. 8 
| «non. 2 Fern. 100. make their award at or upon the 27th March 


then next, and if they make no award, then if the 
umpire make his umpirage on the ſame day. The 
umpire” cannot make his umpirage on the 27th of 
March, the arbitrators having all that day to make 
their award. 


4 T. 1700, Canc. 2. A bill is brought to be relieved againſt an 
Dr. Steward v. E. India c. award, and the arbitrators being made defendants, 
1 Eg. + qo 73. F. 0. they demurred to the whole bill, becauſe the 
| . pl. 14+ K C. plaintiff could have no decree againſt them, and 
Vide Newwan v. Godfrey, the plaintiff might examine them as witneſſes, 
Demurrer allowed without putting them to anſwer 
to matters of fraud. 


ws wm. as 


6 Aug. 1742, cor. Hardw.C, 3. Where the parties have agreed to make the 
Lingood v. Croucher, fubmiſhon to an award a rule of court, and to be 
n, reſtrained from bringing a bill in equity, the arbi- 
trators, notwithſtanding the award may be defec- f 
= in point of law, may plead it in bar to a bill 
ere. | 
Vide Joha Ward's caſe, S. C. Arbitrators may plead the award in bar to 
a bill charging partiality; but they muſt ſupport 
their plea by ſhewing themſelves impartial, or the 
court will give a party a remedy by making them 
pay co/ts. 
, kat India Company v. S. C. Where a ſubmiſſion to an award has been 
Sandys, 1 Vein. 127. made a rule of court, it is a contempt of that court 
to diſpute the order, unleſs they can ſhew par- 
tiality, corruption, or miſbehaviour in the ar- 
$ bitrators. 


OQ A ky e © AL. 


13 May 2743, cor. Hardy, C. 4. One partner brings a bill againſt another to 
—_ — Mactinh, diſcover and be relieved againſt frauds, Cc. The 7 
tak defendant pleaded an agreement, that in caſe any 
difference ſhould ariſe between them, it was to be 
referred; and the matters in the plaintiff's bill re- L 
late only to the partnerſhip, and yet have never et 
been ſubmitted to arbitration, nor has he ever pro- 
poſed a reference, though the defendant offered, 8 
i | and was always ready to do it. Lord Hardwicke di/- 
allowed the plea ; for as it is a bill to diſcover and be 
relieved againſt frauds, the arbitrators cannot examine 
en oath, which, by the agreement, they ſhould have had Y 
the power of doing. 
| 5. Arbi- 


53. Arbitrator? Poder and Duty, - A— 13 
5. Arbitrators are not bound to give notice of 1 july 1747, cor. Hirdw, C. 
the time they intend to meet, or the particular e v. Pear, 
place where. Ke 3 th. 530. 
6. To a bill r againſt an arbitrator, ſeek - 30 July 1748, cor. Harde. C. 
g a diſcovery of rounds on which he made Anon, 3 Ath. 644. 
his award, he pleaded. in bar that he was not 
obliged to ſet them forth. Lord Hardwicke ht 
it unreaſonable he ſhould be put to ſo much 
and expence, and allowed the plea. b 
S. C. If there be a palpable miſtake or miſcal - 
culation, the party aggrieved may bring his bill 
againſt the party, in whoſe favour the award is 
made, to have it reQified, and not againſt the 
arbitrator. e 


If one arbitrator makes an improper declara- 21 June 12781, cor. Hude. C. 
* he will render himſelf liable to coſts, and a c Leyueſre, , 
latisfaction will be decreed on the judgment on 7 Was . 

the bond of ſubmiſſion; but the fact muſt be put Lib. Reg. B. 1720. fo. 217. 
in iſſue, or opportunity given to anſwer it. 


8. Arbitrator is not to conſider himſelf agent T. 1790, cor. Thurlow, C. 
( 1 um. tv.R » 

for the perſon who appoints him wy 3 on 

9. Arbitrator, on general reference of all mat- T. 1797. cor. Thurtow, C. 
ters, c. may go farther than the court could to Knee v. 
do complete juſtice, and may therefore relieve 3 88. 
againſt a harſh right, which, in a court of juſtice, Vds Milligan v. Dick, 
would prevail, A party may impeach the award Perkyns v. Okeias. 
for corruption or groſs miſtake, not for erroneous 
judgment; in caſe of. miſtake the arbitrator muſt 
be convinced of it, and that he acted upon it. 
But arbitrator, on reference to inquire into facts, 
&c. is as a Maſter, and the court will draw the 
concluſion ; or if he has, will ſee that it is right. 


- 


10. Award contrary to law may be impeached, 21 Nor. 1792, cor. Lds. Com- 
mi 


for that is exceſs of power. | Morgan v. Mather, 2 7 jun. 15 
11. Arbitrator combining ſhall pay coſts. 2 Aug: 1794, cor. Loughb. C. 


—— A Littledale, 2 Vyf. jun. 451. Vide Chicot v. Lequeſne, 2 Veſ. 315. and Ward v. Periam, 
cited. ' 


Sec. 4. For what Cauſes an Award may 
be ſet aſide, and where it ſhall ſtand. 


I, AN award that tenant for life ſhould pay to p. 1683, cor. North, C. 8. 

the remainder-man 370/. for waſte, — Brown v. Brown, 
poſed to be done, which was near the value of his , ,, 3 I” — =: 
eſtate for life, and no corruption being proved, the 2 Ch. Rep. 140. 


award - 


* 


Is this caſe the umpire award ſtood, notwithſtanding the had made 
himſelf, though odjetted to, wa good the repairs within 40 l. before the award 
read as a witnels. made. | 

S. C. Where there appears a manifeſt error in 
the body of an award, in ſome caſes there may be 
relief againſt it in equity; but where the error 

does not appear without unravelling of it, and 
examining to matters of account, it is not re- 


1691, Cane. 2. An award ſet aſide, it appearing the arbitra- 
Fete Storker, tors were intereſted in the cargo, touching which 

| * 51 the award was made, and therefore put too 
* a value thereon; and in five days after the award 
was made, the money awarded was attached: by 


the arbitrators for debts owing to them. 


Vide Smith v. Coryton. S. C. Arbitrators promiſe to hear witneſſes, but 
Pint v. Dank. make their award without doing ſo. Award ſet 


aſide. 


3 Jan. 1702, Dom. Proe. 3. An award made by an arbitrator, who had 
Parker v. Burroughs & an. been convicted of perjury, decreed void, and be- 
FI 8 2 SAW. tate. Cauſe it appeared to be made partially and mali- 
ment of this caſe mentions ſeveral ciouſſy. . 2.01 
curious anecdotes of the opinions of the famous Dr. Titus Oates. 


H. 1704, cor. M. R. 4. Arbitrators, if they could not agree, were to 
8 chooſe an umpire. They making no award, and 
3 not agreeing about the perſon to be umpire, they 
throw croſs and pyle who ſhould chooſe him. The 
umpire made his award, and it was ſet aſide by 

reaſon of his being choſen in that manner. 


M. 2705, cor: M. R. 5. The ſubmiſſion is to three, or any two of 
| Darvon 1 them. 3 all the arbitrators had ſeveral meet - 
| 4 ings, and heard the parties, two of them make an 
* 2 bs award privately without notice to the other arbi- 


trator. Award ſet aſide. | | 

S. C. If a ſubmiſſion is to three, or any two of them, 
and two by fraud or force exclude the other, that 
alone is ſufficient to vitiate the award. | 

S. C. Private meetings of the arbitrators with one 
of the parties, and admitting him to be heard to in- 
duce an alteration in the- intended award, is par- 
tiality. If arbitrators go upon a plain miſtake, 
either as to law or fact, equity will relieve againſt 
the award. | 


1 July 1723, Dom. Proc. 6. After a ſubmiſſion of all matters in differ- 
J. 1 ence, and an award made by an umpire, a releaſe 
8 given, and an acquieſcence of nine years, the 
award ſhall not be ſet aſide, or the matters un- 

| f ravelled, 


A' 


& a TY 
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54 Where fet afide or not. 
ravelled; upon à ſuggeſtion, that the umpire had 
particular — only under his conſideration. 
7, Bill was for an account and to impeach an 
award between plaintiff and — B. _ 
ing a partnerſhip in buying and ſelling diamonds in 
France in 1719, and the / was againſt the arbi- 
trators as well as the parties. Defendant B. (the 
party as to the account, &c.) pleads the award, &c. 
and the arbitrators, as to a diſcovery of ſeveral parti- 
culars, and as to any relief againfl them, plead the 


ſubmiſſion, and that by conſent it was made an order of 


this court, & c. Lord Chancellor allowed B.'s plea 
to the account, c. but over - ruled the arbitrators 
plea, as covering too much, i. e. ſeveral particulars, 
which might tend to ſhew a partiality, c. in their 
proceedings. 


8. Bill to ſet aſide an award made purſuant to a 
rule of court in B. R. for miſbebaviour in the arbi- 
trators. Plaintiff and defendant entered into an 
arbitration-bond, and ſubmitted to make it a rule 
of 'court, and an award was How purſuamt to a 
ſubmi rule of court ; but the plaintiſf not likin 
the — the court of B. R. fo it ofde, 
and made ſeveral objeftions to it: and the court being 
divided in opinion, a rule w:s made to hear coun- 
ſel why the award ſhould not be ſet aſide, and 
afterwards the rule was diſcharged ; but the court 
being divided, the plaintiff could not obtain a rule 
for an attachmennt for non-performance of the 
award, and therefore brought an action upon the 
arbitration-bond, and got judgment; and then 
Ward, the defendant at law, brought his bill to be 
relieved againſt the award, The queſtion was, whe- 
ther the plaintiff at law, nat having purſued the me- 
thod preſcribed by ſtat. 9 W. 3. c. 15. by attachment, 
but having brought an action upon the arbitration- 
bond at law, and not having pleaded the flatute to the 
juriſdiftion of this court, the court may not pro- 
ceed to examine the award, &. The defendant's 
counſel inſiſted, that the award being made by 
rule of court purſuant to the ſtatute, and ſet out 
to be ſo made by defendant's anſwer, he ought to 
have the benefit of the ſtatute as well as if he had 
pleaded it, and the parties to the award have no 
remedy but by application to the court where the 
rule was made; that this ſtatute was pleaded to 
the juriſdiction of this court tempore Couper, C., 
and 'the plea was allowed. Ordered, _ = 

r 


hand 15 


1718, cor, Cowper, C. 
Godfrey v. Boacher, 
a 2 Eg. Abr. 93. fl. + 
3 Vin. A,. 139. pl. 38. 

In this caſe the Ld. Chancellor 
thought that the ravo ferm given 
by the ſtat. 9 & 10 W. 3. c. 15. 
l. 2 for complaints agalnſt undue 
awards, concluded all courts and 
all manner of equity, + 

In Alardes v. Cam in 
Scace. the opinion of the Chief 
Baron was, -that courts of equity 
are not confined to allow of ex+ 
— to awards within the time 

cribed by ſtat. W. CI 
as courts of law are. Har. ad; 
& Comyn accord. but Cartw, B. 
differed. Vide Zund. 265. , 


P. 1720, Cane. 
3 Ward v. Prim & al. 
2 Eg. Ar. 91. fl. i. 


Maſter ſhould make a ſtate of the caſe for the re- 
ſolution of the court. N 


26 A—4 


| ; 2 
M. Canc. v An award, though made without hearing one , 
- Waller „Er. 9 Med. 63. of —* parties, not ſet aſide, becauſe he had notice, * 
A ad nes 18. Ch, and might have been heard if he pleaſed. 
1 Roll. Rep. 380. Ch. i f 
Ca. 270. Brown v. Brown, 2 Ch. Ca 140. 1 Vert» 257. 259. 1 Ch. Rep. 141. 2 Com. Dig, - 
tit, Chancery (2 K. 6), Kyd on Awards, 236. : : 
| . | a 
24 May 1728, in Scacc. 10. An award of releaſes to the day of the date fo 
Een v. Godwin, of the award is good. "ut 
Bunb. 2 50. | | de 
15 Mar. 1734, cor. Talb. C. 11. If an account Aated, and releaſes are pleaded to 
Seath-Jas Campory v. Bunſtead, 1 bill to ſet aſide an award and to have an account, and fa 
er defendant fawears the accounts taken by the arbitrators 
Vin. Abr. 140. pl. 39. B 
77. S. C. bat _ * were true accounts, but does not anſwer icular in 
As Rt conſent and frouds alldged in the bh, the le Bl 
. reren ts milleed the inner, het bv acmiba. th 
T. 17387 cor. Talb.C, _ 12, A party ſubmitting to an award deſired the Rs 
Spettigus ». Carpenter, arbitrator to defer making his award until he * 
. Abr.gy „;, ſhould ſatisfy him as to ſome things which the ar- | 
Vide Keen v. Godwin, bitrator took to be againſt him. ough this was N 
een within two or three days before the time for mak- 855 


ing the award was out, yet, the requeſt not being 
complied with, the award was held ill, | 


x8 June 1737, cor. Hardw. CO. 13. A. and his wife covenant in articles before 
on Appeal from the yy marriage in conſideration of 2000/1,, his wife's 
_—_— 4 6 U 4 portion, to releaſe all the right that might accrue 
1 4th. 63, 4. to them out of her father's perſonal eſtate by the 
cuſtom of London. — The huſband is bound by this 
covenant; and though the wife was under age, yet 
it is a matter that accrues to him in the right of his 
wife, and he may releaſe it, and his releaſe will 

bind her; and an award to the contrary ſet aſide. 
Pile 3 Vern. 6. 2 Vern. 665, S. C. The huſband's covenanting to releaſe, is 

6 


. an extinguiſhment of the wife's right to the or- 
1-4 — 645. hanage part; and if ſo, leaves the eſtate of the 


ather as if it had never been 1 and there · 
fore muſt be conſidered as part of his general per- 


ſonal eſtate, and not go wholly to the father's ex- $ 
ecutor as a part of the dead man's ſhare. reo 
S. C. Where arbitrators are deceived, or where Wa 
they make their award clandeſtinely, without hear- pl 


ing each party a court of juſtice will interpoſe and 
avoid ſuch award. 

S. C. Though a bill in Chancery cannot be re- 
ceived 1n evidence at law, yet in this court it may 
be read, and has been often allowed as evidence. 


14. A 


1 © % 1 
: , ” 
: ** 
p 1 8 
. n 
5 L 


" A | was put in to a bill brought to ſet I 1742, cor. Hardw, C- 
afide an Fa and for a general aecount. Lord, _—_ wad 
Hardwicke allowed it as againſt the general ac- 3 Hh, 592 66 5obs 
count, but held that the plaintiff was not precluded 
at the hearing from objecting to the award for 
fraud or partiality in the arbitrators. | 
It is improper to come into this court to ſet an 
_ aſide merely for an objeQion in point of 
Courts of law formerly uſed too much nicety in 
determining awards. . | | Bac | 
Though arbitrators refer coſts to be taxed, yet | | a 
ſuch reference will not vitiate the award at la x. 8 
If courts of equity were to take greater latitude 
in determining awards than courts of law, it | 
would introduce confuſion and uncertainty, and n 
therefore it is better for them to adhere to one rule. 1 
As courts of law have ſaid they will never make 
a 2 to overturn an award, ſo neither 
will a court of equity, ' 
Where an award is good to a common intent, 
and anſwers the purpoſe of parties in ſubmitting to 
a_reference, the court will not ſe it aſide upon 


„ren fel afide or mot. 


trivial objections. | WT * 
If arbitrators delegate their power, the award is Ego. 
F totally void. | 83 
— It is not for arbitrators to chalk out 
8 ˙8 particularly the method in which the award is 
we de carried into execution. | 


| Where arbitrators have undd releaſes, the 
eaving it to the court to give directions to a maſter - 
d ſettle the form does not vitiate an award, 


15. IF arbitrators are miſtaken in, a plain point 9 May 54, car. Hardw, C. 
af law, it is a ground rule to ſet afide the award, Rideut'v. Pain, 1 41. 494- 


% ocherviſe if i bad been à doubtful ones. el 
or- | Metcalfe v. Ives, 1 Atk. 63. - 
he 16. An award being made by judges of the 1 July 1747, cor. Hardw, C. 

* parties own chooſing is final, unlefs there is collu- v. Fu 13 Ah. 539% 


ion or groſs miſconduct in the arbitrators. |, 

S. C. A defendant is not obliged to ſet out the 
ccount between him -and the plaintiff after an 
ward in his favour relating to that account; for 


plea of an award i 
Jut to dhe diſcovery „ . oply-to thymerity 


17. One cannot move to ſet aſide an award a: Jupe v741, cor. Hard, C. "i 
ithout its being made a rule of court. "Glen. Login f 300 


may : : 
e. 18. Billxto ſet aſide an award; the court Will 25 Nov. 2754, cor.Clarke, M. R. 
4. A ot let the pariy go into any legal obje ction e 2 


Champion * 
Yr 5 li . . . 7 N A. 245 1 Eq. tb, 317 
e 6 t if che bill is 


an 


f _- 


W 
3 A an account, and prays to ſet afide an award in 
order to let in fuch account, ks the plaintiff 

may make legal objeQtions. = e e 
Fc - Miſtake admitted in an award, which 
turned the balance the other way, yet the award 


was not ſet afide in too. 


4 3 Cited in Earle v. Stocker, S. C. The arbitrators promiſed to hear wit- 

| 2 Vern. 251. H. 1691. nefſes, but making the award before they had fa 
a 5 done, the award ſet aſide. W | | 

21 Nov. 1792, cor. Lds. com- 19. Award upon a general reference cannot be 

miſſioners, impeached for erroneous judgment upon facts: 


3 may for corruption, miſbehaviour, exceſs of 
power, and miſtake admitted by the arbitrators, in 
the three firſt caſes there muſt be ſatisfactory evi- 

5 dence againſt them; for the court favours awards. 


Motion before Lord Loughbo- 8. C. An award not to be impeached for allow- th 
rough to ſer alide the award in_ ing compound intereſt z it may be allowed in cafe WW ita 
9 Macch 2793, e of a contract; for it is either expreſs or to be in- pe 


ferred from the nature of the dealings between the 
parties; as if it is according to the courſe of their 
trade; therefore it is a concluſion of fact on which 
the judgment of the arbitrators is final: but this 
- doctrine as to intereſt has no relation to mortgages, 


24 Nov. 1752. cbr. LdzgCom-. 20. Matter of exception to an award muſt be 
Pick v. 1 bange. Confined to what ariſes upon the face of it com- 
3 Ve. jun. 24+ " pared with the proceedings in the cauſe, and can- 

not be introduced by affidavit > any thing dehors 
charging miſconduQ, c. muſt come upon motion 

to ſet it aſide, and there cannot be a partial inquiry, 


2 Aug. 1794, cor. Loughb. C. 21. Bill lies to ſet aſide (for fraud) an award 


Lord Lonjdale v. Littledal, | 
8 75 fr — 40. „ made a rule of a court of law under 9 & 10 Will. 4 


C C. 15. N * 
Vu. Lucas v. Wilſon, S. C. An award in a cauſe depending is not 
ant within the ſtatute. : | 


S. C. Upon an award made a rule of a court of 
law, one of the terms being, that no bill in equity 
ſhall be filed, the court of law has a diſcretion to 
enforce that term or not. 5 | 

oa under e Bill, Equity, R 


GENERAL REFERENCES, 


; | | Ambaſſador —ſeg Privilege. 
| Attachment—Proceſs, + 
: | Advancement—Diftrihution, 
| a London, Cuſtoms of, 
_ f{tainder—Treaſon, 


Aberante. am 


HERE the remainder is deviſed in con- M. 1718, cor. Pater ©. 


1. N 
W tingency, the reverſion in fee is not in 1 wal] 
abeyance, but deſcends to the heir. ; 


| 0 3 
„ A diſtinction between a remainder created conveyance and one arifing with 

1 A , Aren what foundation this 2 depends, ſince — 
to be any fuck difference 

2. All the caſes where the rules of law overrule Ren. 
the intention of the are reducible to four in- Fam v. Yaice, V. Kel. 31, 
ſtances: x. where iſe would make a per- 
petuity; 2. where it would put the freehold in 


ne abeyance; 3. where chattels are limited as inhe+ 
ir itances; 4. where a fee is limited upon a fee. 


3. Though the freehold of lands cannot be kept T. 1534, cor. Talbot, C. 
n abeyance, but muſt veſt in ages rg there Sd v. fad &f al. 


». fuck rule with regard to perſonal e ene, Ee au. 
be hic may remain in ſuſpenſe, and wait till a con- Nicholls v. Oben 


agency. happens. | 3 P. Ws. 419. 


4. Lands Are deviſed to A. and B., and the T. 1735. cor. Talbot, 0. 
deirs of the ſurvivor in truſt to ſell, though the * ſy 
nheritance be in abeyance, yet the truſtees, by a- 22 45 . 


| . 473. pl. 6. 
od þ ne, may _ a good title by eſtoppel. : 4 8 Ye "Ear, 
Quere, any thing could operate by way any protege 
7 eſtoppel in this "4 becauſe an inheritance * 6 11 191. 44 
4 paſſed? Vide 1 Inft. 45. 47. . W 
not ; 


5. This court never puts the inheritance in 9 Dec. 1748, cor. Hardw, C. 


deyance but in caſes of abſolute neceſſity, and will 2 Ady, 1 ,. . 
t of mould it by opening the eſtate as belt to anſwer - — & 


e purpoſes of the limitations. 


TS 


Agreement. 


Sec. 1. Where an Agreement ſhall be 

: binding in Equity; by whom to be 
performed; and where the Perſon or 
"x a Eſtate is made liable ta a Covenant or 


. Agreement. 
P. 1685, cor. Guildford, C. S. I, Man buys at an under-rate and has a cove« 
Foxch v. Swaine, 1 Ven. 330. £2 nant and collateral ſecurity for quiet en- 
"2 + » + Jeyment, the land is evicted; the purchaſer ſhall 
recover back only the conſideration money, and 
« wants be 
4 


2 not the full value of the land. 


. 1687, cor. Jeffries, .. 2. A. agrees with B. lord of a manor to pur- 
8 Ir 2 8 * nt chaſe a copyhold for two lives, ſuch as A. ſhall 
*. 35 #6 name, A. pays 200/. part of the purchaſe- money, { 


and was to pay the reſt in three months; a court Þ 
4 . 1s held, three months paſs, B. died ſuddenly, and a 
: the manor came to one who was not bound by this ſa 
contract. The executors of B. decreed to refund ö 


3 : 5 © this 200 J. 8 a 0 c 
F. 1688, cor. Jeffries, O. 3. A copyholder for life, where by the cuſtom 
. Lee v. Dafoe, there is a widow's eſtate, agrees to fell for his own 


Nets 1 8 Hinton, life, and the life of ſuch widow as he ſhould leave 


Ambl. 277., Lord Hardwicke at hi 1 agree · 
| — 2 caſe ; but his rea- — n I =" CU 4 __ 

doning wat againſt the ſentiments 7 

of the bar. No ſtatement of this caſe, however, appears in the regiſter book. 


P. 1689, cor. Lds.Commilſſioners, 4. If a perſon covenants to ſettle land, or an an- 
Eo. 2 2 a 1155 7- nuity out af land, and has no land at that time, but 
Noe; In Deacon © Sith, afterwards purchaſes land, that land ſhall be liable 


r 329-» Lord Hardwicke to the covenant, and that againſt a voluntary f 
id, this was only a ſaying of deviſee | : 

the court ; and ditums in repgrts a con 
gre not greatly to be relied on without the Rate of the caſe. His lordſhip, therefore, ſent to the re- ud, 


gr fr the decree ; but it did not gppear by the regiſter book whether the eſtate of B. was purchaſel 
fore or after the bond to ſettle land. 

7.1689, cor. Lds Commiſſioners, 5 · An agreement for ſtinting a common between 

| Delabeere v. Bedingfield, lord and tenants ſhall be performed, though op- 

TR Air, age? 7; pl. 6, poſed by one or two humourſome tenants, ſuch an 

f agreement being more fayoured than an agreemer 


to incloſe a common, 


* 


Fn. Where binding'or not. A 
6. Where an agreement made by a ſcrivener,on H.1690, cor-Lds.Commiſſionery == 
behalf of his client to compound a debt, ſhall bind Zorn: Won Tow Woe 
the ſcrivener, though not the client ? | ns n 
7. A. makes a voluntary ſettlement on B., who 
afterwards agrees to deliver it up without conſider- 
atian ; this agreement ſhall not bind in equity, for 
a voluntary ſettlement may be ſurrendered volun- | Z 
tarily. ö | ! ' ' | 5 

8. As a beneficial bargain ought to be decreed P. ior, c. Wight, C. &. 
in equity, ſo by the fame — a loſing one Cry Lad nay te 
ought. | ne | 2 Er. Abr. 86. c. 6. 
Affirmed in Parliament, 1 Bre. Parl. Ca. 30. Pide 5 Co. 16. 10 Vit. 250. pl. 15. 1 Veſ. 56. 


9. On caſualties between articles of purchaſe I. r702,” cot. Wright, V. 
and ans the conveyance, the purchaſer decreed Fires: Nur, r Þ- oh, 10 
to bear the loſs. Vide Call v. Ratte 1 Vern, | 


280. Mortimer v. Capper, 1 Bro. Ch. On. 156. Pope v. Roots, 7 Bro. P. C. 184. Where 
Apdley ſays, the caſe of Cals and Rudele is wholly miſrepreſented by Vernon. 8 


annuity of 60 J. expectant on the death of . Grene, en, @ ane 
his father, and to a contingent intereſt in the | a FW = Is 


real eſtate, in caſe his brother ſhould die without Cited in Legate v. Sewell, 
iſſue. The father agrees to pay 4. 50 l. and to Bey. 6hs 
ſecure him a preſent annuity of 60 J. for his 

life, in lieu and ſatisfaction of all his fut 
intereſts under the ſettlement: the court eſtabliſhed 
175 agreement, but without prejudice to 4.'s 
iſſue. 


VI 


12, One agrees fot a valuable conſideration to T. 1715, cor. Comper, C, 
convey lands to 1 S., and afterwards confeſſes a Fack & of 8 . 
udgment to J. N. If the money paid by J. S. pu; Eq. Abt. — pl. . 
e anywiſe adequate to the value of the land, it 2 Eq. Abr. 257- pl. 9. 
binds the land in equity and defeats the judgment. 45 Pl. 12. . C. but not 8. P. 


Secùt of a mortgage or inadequate conſideration, 


13. Agreement to leave a wife 10667. three T. 1918, cor. M. R. 
months after death cannot be enforeed in equity —_ % Brander, 

to amend the ſecurity, Fr 
phen Langham, Prec. in Ch. 8g. Cited in Collins and Plummer, 1 F. Ws. 207. 2 Vera. 635» 


Gild, Ch. 252. 
| S3 14. Agrees - 


— 


. 
* 


2 An 


« MH. ig, in Sexe, 14. Agreement to aſſign «leaſe, whether it ſhall 
| eee. be carried into execution againſt an executrix. | 
| By wos barons (dbl Montague) it would be good againſt the executiix. e 


T. Wenteerth alias cf. C. enter into an agreement, that a particular com 


well & al. 2 Bro. P. C. 243 
5 Vin. 8. c. 32- 
15 Vin. 414. c. 10. 


2 9+ Ar. 207, Co 3. £ 


2921, Cane. 


2 * 
| gs Abr. = 28 


2. Abr. 19. Pl. 11. 


| D Me tar, Dom. Proe. 


N. 8 
l 


M. 2722, cor. Parker, C. 
Ni v. Melbai 


5. . 549. 


2. Ar. 56. pl. 


* 


. 


10. 
4 


contract is binding on B., though no ſpecial au- 
thority is proved to have been given by him to 4. 


* 


| equal and againſt reaſon; for the 600“. paid by 7. 


particular authority could be ſhewn, yet, after an 


he ſhall be bound by the act of his ſervant. | 


bound by ſuch agreement, and liable to pay for 


Agreement. . 


| 15. The ſeveral owners of lands in the wich of 
mon ſhould be enjoyed as cow - paſture for 
joy paſt ane 


and this agreement is ſigned by the baili 
of the owners, /o far as he had power. Though no 


acquieſcence of above thirty years on the part of 
this owner, an authority ſhall be preſumed, and 


a @« n Fm 


16. A. agrees with builders, before the act for 
building Blenheim-Houſe at the expence of the. 
crown, and recites, that he made ſuch agreement 
at the inſtance of the D. of H. The duke is 


work done as well after the ſtatute as before. 


17: A., on the behalf of B., enters into a con- 
tract with the workmen for building a houſe : this 


TR EB = ms 4 =» aA 


empowering him to enter into ſuch contract. 


18. Upon a conteſt between M. and T. (who 
had a joint undivided intereſt in an eſtate, and who 
had agreed to ſet a price upon each other's moiety) 
concerning the meaning of their articles in writ- 
ing, by which it was declared, that T. ſhould ſet 
the price, and that upon payment of ſuch price, 

ether with the repayment of 600/. and intereſt 
paid by T. to H., he was to convey. T. ſets 700/. 
for his right in writing, and M. accepts thereof; 
then M. prefers a bill to have the agreement per- 
formed according to the parties meaning. T. in- 
ſiſts that he was to have 70010. beſides the 6oo/. 
and intereſt ; but M. ſays, that T., at the con- 
tract, valued his half but in 700 l., (and the whole wa 
in 1400/.,) and that it was the intent of all parties 
that the 600 J. ſhould be included in the 700/., 
and not to be taken as two different ſums. Lord 
Chancellor diſmiſſed the bill, it appearing that, as 
the agreement was made in writing, it was un- 


2 4. 


3. 8.32 


was towards a mortgage to H., and Af. had paid 

towards the ſame about. 530/., which was 70/4 

ſhort of T.'s payment; and though M. by anſwer 

offered to Jer his part go on payment of 700ʃ., i 
_ ih > 


In 


cluding 


\ - EF _ 2 9 , N 0 n p e 1 * o l * 4 
7 7 l 4 : . . = . . : 9 - 
N - . — * - — = _ F * f 
1 1 = . 
9 % . 


ft. Wee ee , as 


cluding 600 . paid, yet the other had 0 J. advan - 
tage, and ſo unequal and unjuſt in T. to have 
1300 /. for his moiety, which made the eſtate 


2600. in value: but coſts , excuſed on ac- "\ 
count of an impertinent examination on M's | 
* A or | : | 


19. Two article that whatever J. 8. ſhall leave T. 1733, cor. Macdteafald, C4 
to 2 of them ſhall be equall 2 „ 5 
both z ſuch agreement good, and ſhall be carried 3 | 
into execution by this court alſo, if after this, Frei fy "4 
one of them contrives that J. S. ſhall leave ꝓart ay Mag a 

of his eſtate to a third perſon in truſt for iin; 1 5: Cubic, Dough . 

this is within the articles, | 


20. The plaintiff's houſe being ſo near the H.r724, cor. Lds.Commiſſioners, 
church that the ringing of the five o'clock bell in P. u, & Us, v. Ruthin 
the morning diſturbed his lady. The plaintiff 2 rar uſb ok 8a, l 
came to an agreement in writing with the church- . 2 
wardens and inhabitants at a veſtry, that he would 

erect a cupola and clock at the church; in con- 

ſideration of which, the bell was not to be rung in 

the morning. This a good agreement, and decreed 

to be binding in equity; and the court accordingly 

Franted an injunCtion to ſtay the ringing of the 


21. Articles of agreement between huſband and H. 1725, In Scace. 
wm are 28 in equity without the intervention 8. 2 3 


22. Contracts entered into for a valuable con- 22 Feb. 1727, Dom. Proe. 
fideration between two perſons to reſtrain one of Cbeman & Us. v. Nainly, | 
them from ſetting up or exerciſing a particular K * * 3.7. oh 
trade or employment within a certain limited diſ- | 
trict are valid. | 


23. An agreement was ſi ed by the parties, H. 1733, cor. Talbot, C. 
and by conſent made an oder of a, to ſubmit Buck v. — P. 1 * 
— 8 deeree. as the court ſhould make, and 2. . 
neither party to bring his et the cauſe 8 
was allowed to be — Ger *ppen's 7 2 


24. One articles to buy land, and the title is 7. 1737, cor. King, ©: 
under a will not proved in equity againſt the heir, . — 
yet, in ſome caſes, equity will compel the pur- nip Abr. 680. N. 10. 


chaſer to t. i ; P Lib. Reg. A. 1732. fo. $74. S. C. 
| accept the title. — Sor 2 


Former decree having diſcharged Wilton from bis purchaſe. Pde Marlow v. Smith, 2 P. Wms. 201. 
\ Shapland v. Smith, 1 Bro. Ch. Rep. 75. Sn. x Veſ. jun. 565. ; 


25. A. the father articles with a carpenter to M. 1743, cor. Jekyll, M. R. 
Pay him 1000/. to build a houſe on his eſtate, the reges, By, 3, Ford Gaope 
BS" carpenter C. Lp. Talb. 30x 


9 
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24 AE | „Agrerment. 8 
= File an Ade: 23, 4. Carpentey covenants to build it; 4. dies, The 
24. pl-12- 4 1 9 „ heir of A. ſhall compel the building of the houſe, 
2 : Holt, aVern. — and the executor ſhall pay for it. 1 
Vide 2 Eq. Abr. 31. fl. 42. (n.) S. C. Though by a deed 5 per cent. per ann. was 
8. P. agreed to be allowed, yet, it appearing that the 
| money had been placed in the government funds, 
which yielded but 4 per cent. the court reduced the 

intereſt to 4 per cen. 


. 
2 
»- 


7 82 y g a 
P. 2744, cor. Talbot, c. 26. An attorney, on behalf of his client the de- 
N — a fendant, plothifes bo pay 500/. to the plaintiff; 
2 3 _ _ 277. 2 9 ju; this being done by the authority of the client, the 
Fats Fog, 12 59. Gegen attorney is not liable, but only the client. Secks 
| if the attorney had no authority from his client to 
. | make this engagement. | 7 
| S8. C. Brokers or factors, who act (or agree) 
for their principals, not liable in their own capa · 

| cities, 15 | 
T. 1744, cor. Talbot, c. 27. A truſt-eſtate was decreed. to be ſold for 
v. Aſurſt the payment of debts and legacies, and to be ſold 
IR FA . to the purchaſer. A. articles to buy the eſtate 
4 of the truſtees, and brings a bill to compel them 


to perform the contract. The truſtees by their 
anſwer diſcloſe the matter: the court will make 


no new decree, but leave the former decree to be 
purſued. 3 8 N . 


.2 July 1755," tor, M. R. 28. A. covenants that a ſpecific ſum ſhould be 
„ ee » 74-619 paid to B. if B. ſurvived: A. having aliencd part 

Prec. in Ch. 89. 1 Eg. Abr.132, Of it. on a bill by B., A. gave ſecurity that it ſhould 
| 3 be forthcoming. wel I SS 5 | 


T. 1796, cor. Thurlow, C. 29. Purchaſer not entitled to a conveyance of 
Giver 11 cura. part, though anſwering the general deſcription in 
+ the advertiſement of fue, as it was not in 
c contemplation of either party at the time of the 
>... i | — or conveyance, the purchaſer being re- 
| | = ferred to a more particular deſcription, which did . 
not include that part, and the ſurrender having £ 
been made according to that and from hghwn f 


inſtructions. g p 
ht he had purchaſed 


S. C. If one thou 
3-4 - - + = bGond fide part of an eſtate, which the other thought 
| he had not ſold, it is a ground to ſet aſide the con · 1 
g tract. If both underſtood the whole was to be con- 
veyed, it muſt, otherwiſe if neither underſtood ſo. 
S. C. Small variation in a general deſcription of 
1 land not material. 5 3 
| — — canrot.con- S. C. Any perſon undertaking to deſcribe bound 
ſuch veroal declarations ＋ by the deſcription, whether conuſant or not. 
admiſſible. 1 Term Rep. C. B. 9. | | | 


: 
| * . . £ 
. 83 3 30. Agrees 


Born lh 


1 78 8 58. 


. RO 7 . 


5 3 tapas not. 
1 A bn an 
au 
tran Bien e 
C. An . of an eſtate for ſale 
WW; deſcribed it all as freebold, though a 
part was held at will. After execution of articles, 


a treaty for an exchange of that part took e 
pending which, at the time appointed for com- 


a ” the rchaſe, purchaſer took 9k NNN 
pong the on bb whe pray 4» 
Bog eb x eo Men 1 


On bill by vendor the purchaſe-money was de- 
creed to be paid, with 4 per cent. from the time 
it ought; ; but an inquiry was directed as to what 
ought to have been the compenſation at that time 
for the part not freehold, and that, with the out- 
goings, to be deducted. 


. At an auction one perſon only bid for the r | 
vendor to 75 J. an acre, upon a private notice to 
the auctioneer: then, after a conteſt with real Wade 2 - 
r bought at 204 J. 174. an — — 
acre, an urchaſer ſome days afterwards paid |: = 2 
the duty, a and confirmed his purchaſe, He was — Vide Conolly Cy : 
decreed to perform the contract with coſts. ſons, ; Ver jov g, (1) 
S. C. Where all the bidders at an auction, except — Calcrafh u. 5. 
the buyer, are bidding for the ſeller, without no- Vet 421. |; 


tice, and, the buyer i is thereby induced to give more «or 
chan the valde, neither courts of law nor equity 
will 18 ſuch a contract. 9 
N.). It is no objection to a ſale by auction | 1 
a | %..4 ok 


1 dee Landbed and Tenn, 
Purchaſe, Sale. : 


See. 2. Where Equity will relieve on a 
Covenant or Agreement; and herein 4 
of unreaſonable Agreements, 4 


.  # An. attorney ey being ſick of the diſorder A 26th, car, Jef, C: 
whereof he died, takes B. as his clerk, N. 5 Fee. 4 

and receives with him 120 U, and by articles agrees : 7 3 

with the father of B. to return 60 /. of the money 

if A. died within the year; A. died within three 


weeks: the executor of 4. is d to pay back 
200 | ea ed pay | 


. Agree: 


4 


F 4 "7 5 2 xt * : 
* . 


\ 


& . Agreement obtained from young heirs and 
ſecutities taken for the payment of great ſums of 
money on tlie death of their anceſtors, for goods 


ſold at extravagant prices, ſet aſidt on payment of 
the true value which each perſon RY re- 


ceived; and though the ſecurity” given by the 
to anſwer 


oung gentlemen was joint, yet ons 
or w Ten 2s 


M. 1690, Ge 3. A. articles to ſell lands to B. for 16,00 l 
Wherwod v. Smpſen, the whole to be paid in money, or ſo much land 
3 Vers, 186. returned as would make up what he paid ſhort of 


15,0007. A. conveys part of the lands to B., and 
by his perſuaſion values that part at an undervalue, 
and then B. ſells this part to C., and afterwards | 
would have returned ſo much of the lands as would 
. take up'the 15,00 J. Articles ſet alide as un- 
reaſonable, but the ſale to C. to ſtand. | J 


a 4. A. articles on behalf of B. to purchaſe ſome 
| +239. houſes in Jamaica, and covenants to pay Boo L fot 
In Pope v. Roo! p. c. the ſame; and the houſes are afterwards N 
x$4., Lord Apſicy ſaid this caſe by an earthquake; though A. had no effedts of B, 
was wholly milrepreſented by in his hands, yet decreed him to pay the 8007. 

Notez By the printed caſes in the Houſe of Lords it appears that . admitted In his ahfwer to have 
700 1. of B.'s in bis hands, refidue of the purchaſe-money ; and the decree for payment was founded 
$n 3 good title baving been made to him of the premiſes, | 


Ks, x6g9, cor. Sorters, e. F. Equity will not telieve again te t WY * 
y icem 


r OP” ET I 


Small v. Lord Fitzwilliam, an agreement, though it ma in the nature 
i.e — c. 2. of a penalty. | . 
Mar. 1701, Dom. Proe. 6. A party to an agreem nent cannot all 5 
Sir Baſil Feekoa - unfair againſt a perſon to whom. it is ne be 
rb himſelf being a ſubſcribing witneſs to the aſſign- 
ment. | 2 


20 Feb. 1702, Dom. Proe. », Agreement to pay 6001. on the other's 
* = * curing a commiſſion of captain in the — 2 
2 Eq. Abr. 242. C. 8. him; and bond for the money, if the commiſſion 
4 Vin. 406. 10 Pin. 9 be procured accordingly, though the obligor refuſe 
Tab. cf. Caſes reſpetting to accept it, on the ſcruple of taking an oath re- 


DV an = 


SFT 


Talb. 141. 3 P. Wms. 393. ned 3 9 
* Bro. oh as 121. a perpetuil n wi grinted upoa public pllcy, though the office way 
27 May 1720, Dom. Proc. 8. Equi 7 will not carr wnrea/ aſonable + bargains r; ing 
Suades — 1 Zu into Runs and therefore where A. agreed to 
"Fin. 533. „ 3. pay B. 240/. a-year for his board, lodging, Ec. 
2 Fg. Gr. As. 55. (. coca. x.) the agreement was ſet aſide as being — dh 
Gro. T Rude f Low & Ey-'18. and the walter was directed to inquire what ac- 
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% Where ralieved againſt or nt. Ame 29 
commniodarion . had; and what B.reaformbly d- 
ſerved forthe ſame, and to make him an allowance pu = A Yate 


_ accordingly. b 


9. Equity: will not f ly a defect in a written T. 1720, in Scacc. ' 
— 8 Sha part of the agreement % v. Coleman, Bunb. 6g. 
but not inſerted in it. 1 ag | 

10. A. articles to buy land, and pays part of the, T. 1722, cor. Macclesfield, C. 
purchaſe-money ; afterwards he enters into ſeveral 2 2 P. Nur 66. 
orders of court to pay the refidue by ſuch a day, or „d . * 
in default thereof to give up the articles, and loſe M. R. 20 Jaly 1786, where his - 


What he had before paid. The court will re. Honour tlecreed 4 contract to be 


lieve, though theſe articles have not been complied ing tied fol © . 2 7 25 
wich. | | for an Scat of his afſets being then depending, 


11. An agreement to give 40 years purchaſe for Nov. 2722, Proc. 
en- land, ſet aſide as extravagant. 12 5 Ext x 2 
| . 19; c. 14. Videpeſt, (ec. 3. pl. 35. & vide Lewis and Lord Lechmere, poff, ſec. 3. Le x 


12. A court of equity will relieve againſt the 13 Feb. 1722, Dom. Prog. 
penalty, for not performing an unreaſonable con- 2 — 
| at fs . 54% 9 
1. If an agreement or contract for South-Sea M. 1923, is Scace: 
ſock be executed, the court will not break into it z Capper v. Harric, Bund. 135. 
if it be executory, the plaintiff muſt ſeek his re- | 
medy at law. e | 
14. It is againſt natural juſtice that any one P. x724, cor. M. 
ſhall pay for a bargain which he cannot have; as Se! v. op F. Wai. 216. 
if I article to buy an houſe, and the houſe is burnt —_ 61 24. þ 
down before the day of payment, I am not bound t Caſs er oY 


This caſe reheard . 
to pay the Money. | Lord King in M. N Vide 2K. Abr. hy: 


M. Ka. 


15. A written agreement being unreaſonable, a7 Feb. 1726, Cane. - 
the court would not — it into execution, but Squire v. Bakery 


decreed that it be delivered to the party for whofe 3 2, , 549 2% 1h. 
benefit it was deſigned, that he may have an oppor- "I ETD 
tunity to make the moſt of it at lx. F | 

16, An executor in truſt, who had no legacy, M. 1732, cor. M. R. 
and where the execution of the truſt was likely to 3 v. 
be attended with trouble, at firſt refuſed but after- „ $0099 25% 255 Me 


Wards agreed with the refiduary legatees, in conſi - Banifter, P . A 


deration of 100 guineas, to act in the exccutor- Scatrergvod . Harriſon, 
ſhip; and he dying before the execution of the ; IO 
truſt was completed, his executors brought a bill to 

be allowed theſe 100 guineas out of the tryſt- 


money in their hands; the court diſallowed the 


; 
IF 


44 
HH 


. refuſe its aid to 
tte party he 
; effion, and made laſting improvements 


allowed for them on conſenting to deliver 
the articles and account for the profits: 
il he goes to law, and falls there. * 


18. In treaties for an „a w 
induſtrious concealment of a material fact, by one 
ol the patties, in order to keep the other in | 
+4 +++ . rance, and to profit by that 1 is a groſs 
fraud, and will in equity ſet afide the contract. 


if reaſonable, and to ſettle fa- 


: 
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r 
17 $Oy cor. M. R. abi. o. Tre ing di ution © . 
7 Gocting v. Pratt, 1 uf bei. ſonal eſtate, ſet aſide though ratified, the value ap- 


| "Tm — — , pearing to be greater than was known at the time 
. e of agreement. % we Oe 
N I 4 ? l 


Us. 1796, or. Hed, ©: 41, Court relieved. againſt breach of an agrees 
1756, cor. . 9 8 relle was, n . a" | 
. Roſe v. Roſe, Amb. 331. ment by receiving rent, on making compenſation... [ 


. 2786, cor. Thurlow, C, 22. An agreement for an annuity, to be paid 
2 during the joint lives of plaintiff and his uncle, in 
N * conſideration of a ſum to be, paid on the death of 
3 . ö the uncle without iflue, and the annuity paid during 
8 | the uncle's life. Bill to ſet it aſide diſmiſſed. 
"3 Vie wy Meese $142:4 4,044 mung . 
urlow, C, 23. An Apothecary gave his patient 50 guineas 
779 , 3 to receive 5300 l., — 4 4 of 2 f 
e ſhould ſurvive a year, which he did: bill againſt 
33 1 executors diſmiſſed, as plaintiff could not ſucceed 
ge at law, but without coſts, on account of the money 
actually advanced, which muſt have been repaid 
| TA no | upon a bill to ſet aſide the agreement. 
1 was.” TT CEE XN 77 | | | | 
gf N 4 cor. Buller, J. abſ. C. 24. A. agreed to ſell goods to B., to be AC» 
— e, counted for in part of a debt to B.; C. with no- 


T. 1790, cor. 
= v. 


rr rr ernennen 


Ws” p44, tice agreed to ſell the s as factor, not allowed 
==» to retain for a debt to him from 4. | 

S. C. Property in a cargo transferred by bill of 
| fale ſigned by vendor and vendee : but by a new 
5 7 Agreement, ſigned by them before they pare \ 
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rh, | See more under tie-, Dent Frau 
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z There relievid agoinſt or net. 
| that it Gall be ſold and aceouted for by the (xor hats e 0 
for daten e l een de n ene, an A 
thecefors remedy in equity. | 


14 7 164 + -\ 


_—_— gf + 8 1 # 3 


wy | Where a Covenant or Agreement 
mall be performed in Specie,” and 


where not. een 


nnn H. 1682, cor, North, 
appearing by proof that the agreement was e. = : Fon: goal 


only to quit the rcd. and not extending: e 


convey the lands, the bill was diſmiſſed. . i 4 424K 


| R H. 168 North, C. 8. 
a per annum, the jointure being deſi- 2 u 
clent, the heir decreed to make good the covenant — 
tn van * ett 

3+ Equiry will vt dere un execution of art u. 160; eve, North, 0 
cs nlſs ouined fail wien ſurpriſe or cir- Phi thy Pads . 5 


a for the purchols/of Be e 1 ee. 
rending he bought it for oue whom B. — » 6:1 0 ; 
to oblige, but in truth bought it far another, and poet tiene 
y that means got the eſtate at an undervalue. 3 
quity mall. F 


"har ſave harmleſs decreed in ſpecie, Wi; oily gt cor. Nord, as. 
n 2 er I 


- If an her ſell « reverſion in the ne c 1 M. 1684, cor. North, C. &. 


„ Executer, v. 


at an undervalue, a court of CO * 
— andur uf ſuch a purchaſer decree Brier ſpect- | Y o_ 271. 
fically to perform a covenant for further aſſurance, _ ** 1 
Fun * + # - 24 


6. A. on the marriage of his fon covenants'to. 2 effries, C. 
232 them to the uſe of his ſon Cn" f. Cann, 2 — — 
or remainder to the heirs male of his — 2e ns, — 
The ſon dies, leaving iſſue a ſon, who brings a bill — 
againſt eee eee of 1 
this covenant. | Bill diſmiſſed in regard the plain- — 
tiff's father would have been tenant in tail if the 
mam 

Nen 
7. A. having taken a hots brewhouſe, and 3 . Lds.Commiſſioners, 
{0 repair, 1 it «by way of mortgage, * 4.6 


th 


(+ 6 


1. hr cor. Somers, C. 8. The condition of a bond was to fettls tertain 


oO 
4 


- q N bs 
. \ , * 
6 Agreement. 
ae 46 „ : 7} of © ws * 
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- Fide Pilkington v. Shaller, 80 B. The premiſes. being out of repair; the leflor 
s Vern. 374-3 — brings his 22 — to perform 
88 —_ — gy the covenant. B. never having been in | 

Mit by iow vo joy tho rents the court would not decree him to the 
and haviog ſued in equity could covenant in _ſþecie, but left the if to recover 
E N at law as he could. i 


Heltham v. Ryland, lands in ſuch à manor by ſuch à day: the obbigor 


Nelſ. Cb. Ca. 205. died before the day, and fo ſaved the bond at law. 


Decreed the lands to be ſettled. 


| M.. 1697, Canc. © * 
AG. Foun, damages, there equity will not execute an agree- 
Vl Bromley d. Fentplace, ert in ſpecie, and make that good which is not 
2 Freems 246. ſo by lan. * 
6 June 1698, Dom; Proc. 10. Agreement to procure Al. to oonvey to B. 
R. 1700, cor, Wright, C. S. 11. Sir R. B. having iſſue only daughters, ſettled. 
e his eſtate upon truſtees to ſell, with a power of re- 
Ni ſeep iden to he the voestion. Afterwards,” on the marriage” of his 
fame caſe as Bromley and Jef. daughter with plaintiff,” by deed iti inten- 
, (pg, ph. 15.) fe tion, that the eſtate ſhould go to the iflue male of 
ders Ai have differed the plaintiff, he agreed hat if laintiff ſhould defire 
but as thoſe reporters . . P 54> 
in their ſtatement of the caſe, tO purchaſe ſame, he ſhould have it ſor 1 00 J. leſs 
this may probably erve 2.3*- than the beſt purchaſer would give.” Bir R. B. 


| 12 variation afterwards n | 
did 


to-be-raiſed out of his eſtate, not mention 
if it ſhould be in ſatisfaction of the 15007. to be 
allowed him in caſe of z purchaſe, Plaintiff brought 
his. bill to have the agreement executed, and an. 
allowance of 1500 /. in the purchaſe- money. Per 
C.. S. It is impoſſible to know what the beſt pur- 
"MY chaſer, would give, and it cannot be expoſed to ſale 

* before a maſter, becauſe whoever ſhould bid for 
EET the eſtate, cannot have it, ſince plaintiff is to have 

N Lord Marg. Normanby v. it 1500 L cheaper. This court will not decree an 
D. of Devon, 2 Freem. 227. agreement in ſpecie, where no action at law will 
PEE Na lie for damages by the non-performance of it, but 

if a marriage agreement be fo ill worded; that an 

action at law would not lie for the breach of it, 

equity will decree a performance. It was alſo held 

clearly, that plaintiff ſhould not have both the 

1500 J. legacy and the allowance alſo on his pur- 


chaſe, for the legacy is to be raiſed out of the ſame 
lands. which are otherwiſe. diſpoſed of. Bill diſ- 
miſſed, as to executing the agreement in ſpecie, 
but plaintiff was offered a decree for his legacy, 


| yponbeing enjoined from ſuing at lav. 
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perſon. Ry, INN Ss 
and dies. This legacy held to be a ſatiefaction of the 1 500/. ſecured by ſettlement. 


u, df la S cas 1 Co. 100 Lady Gainiboro's caſe, 4 Vern. 252, 


T3 Ons js pound to transfer 300 J. e 1 
ſtock before rb v next. u » 2 Yera. | 
the ſtock was in en, yet then ol na 2 A4 Ne. 
to transfer the joo ool. ſtock. in ſpecie, and to account | . a 


— from the * N have 


47 
If 


4 B. in Ae 64 2 18 e ren Bens 
__ A. for @ leaſe of ground, pulled down divers 925 * 
old houſes, and built many new, and acted uni- Cite U * _ 
formly as owner; and B. made leaſes, and re- 4. 11. Ch. 319. 3 mo 
ceived tha rexis A. in his laſt ſickneſs e L b 5 
bave leaſes repared according to the — * 
and a 22 which he gave him, 
done; but the leaſes not executed on account t of 
ſome miſtake'in them, and A. died. Though this D; 
wat not originally reduced to writi . 
yet being ſo far materially executed on B.'s — 
it ougbt to be reciprocally performed on the | 
equity will decrve it according to the leaſes ſo . 
* | 
15. 4. ſuppoſin he has right, enters into an 12 April 1701, Dom. 
ment to ſell — B., who brings a bill for ſpe- Ca — 
cle execution again & 4, and alſo againſt C., who 00 
appears to be the true owner, and ſo inſiſts in his 
anſwer. - This bill diſmiſſed, as well againſt A. a8 
C., and the decree of diſmiifſon was affirmed. | 


9 — — , and leſſee _ Ms 290%, cen M. R. 

nanted to build; he a d his leaſe by wa 2 Freem. 253. 

mortgage, and died inſolvent. Bill by lefor againſt * "i 
the mortgagee to execute this agreement in — Sparkes v. Smith, 2 Vern. 275, 

Decreed the mortgagee to build according to the 

agreement, and not to quit the leaſe, though he 

{hould be content to loſe his money. 


17. Where one to an agreement trifles, or 8 Feb. Dom. Proc. 
Ges bree, performing hin part of Hoyer v. CorylL & af b 
equity will not decree a ſpecific performance * "g Ys 
3 if the circumſtances and | 22 
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5 en A man on his marriage makes. ſettlement, 
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- 

. 
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altered 
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hg 3 527 · progeny | 


Ar. 16. pl. 3. 45 
15525 re, , pl. 6. To. 
s ＋ 2 cor. r- ©: ' 
d 207, 225. Ch, 2 reminer 
a ITE A. M. . K. covery, but that 4 lands ſhall be enjo ed RAR” 
1 Brande. ing to thoſe limitations. A. aft ſuffers a 


| 1 P. Ns. 461. 
ington v. Sir Ste. FEcoyery, and deviſes theſe lands. On a bill for a 
| _— in Ch. 8g. W_ performance of the covenants, it was de- 
creed that the lands deviſed were not affected, 
h the covenant was good tp bind the afſets, 
Aal ſuch covenant being ze ar 
3 825 5 A id. | 


n whereby the lands were limited in remainder, 
79 5 and his wife's death, to the heirs of his 

body begotten on his wife, and covenants- not to 

bar the intail ar ſuffer à recovery: and having one 
daughter, to whom on her marriage he had giten 

a. good. portion, he ſuffers. a recovery, and hy vill 
deviſes the eſtate to his daughter for life, and to 
her firſt, c. ſans in tail, with remainders over, 
On a bill for a ſpecific performance gf the cove- 
nant, the court would not decree it, but leſt the 


party to recover . at law for bern of * 


FRE 1282 6 covenant. 12 '> ate 

D comper, C. 20. 4. 1 

Alla v. Hardi b 1 upon the glebe land. B. brings a bill for 
3 Ef. Ar. 17. rformance of the agreement, and it 


was  infiſte for defendant that the covenant was 

too looſe and uncertain to be performed in ſpecie, 
brenn 24 both in reſpect to time and value, and ſounds only 

| inn damages; decreed a convenient houſe to be 
ee built, and — — party to chooſe two 
cCoqmiſſioners, and i — 2 
4 rbfort to-the ordinary of 


3 April 1740, Dom. Proc. Hp dep on De Joe oat 
Boll v. C om” iy into articles with A. that he ſhall ſerve them as 
e fc gs. their manager and overſeer during his Hes and, be- 
ſſſces a ſtipulated yearly ſalary, he was to have 3 
. 64. for every hundred weight of braſs wire made y 

n 91 Ai e A. was 
| " afterwards 
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afterwards diſcharged by the partners from theit 
ſervice, and on "En be for a ſpecific per- 
formance of theſe articles, it was decreed, that the 
PIG was entitled to all the advantages thereby 

ipulated for him, except 35s. 6d. payable to him 
for every hundred weight of braſs wire made at the 
mills; which Lord 
as a reward attending the produce of the works, 
during ſuch time only as the plaintiff ſuperviſed the 


| ſame. But this part of the decree was reverſed, 


and he was held to be entitled to this allowance 
22. A. enters into an agreement in writing with 
C. for the purchaſe of an eſtate, if a tood title 


could be made. B. (a ſtranger) afterwards files 4 
bill, claiming part of the lands; C. buys in his 


EIS PE 8884 


agreement. | 
23. A. being tenant for life under a ſettlement, 


mainder to the ifſue male of the marriage, remain- 
ders over, with a power to revoke all the uſes, ex- 
cept thoſe to his wife and her iſſue 3 agrees, that 


eſtate, ſo as to enable him to ſuffer a recovery, and 


his whole eſtate to particular uſes. The ſurrender 
was made and the money raiſed, but no re-ſettle- 
ment made according to the agreement. Held, 
that this agreement having been in part performed 
the parties were entitled to a ſpecific executions 
and decreed accordingly. ; 

24. Bill to have a ſpecific performance of au 
agreement upon this caſe. A. during his minority, 
by himſelf and guardian, enters into articles with 
defendant to let him a farm at a certain rent, &. 
Defendant enters upon the farm, and cotitinues 


age. After that A, conveys the inheritance to the 
Plaintiff, and then defendant quits the farm, in- 
fiſting that he was only a tenant at will, and re- 
fuſes to accept a leaſe or execute a counterpart, 
becauſe A. being an infant at the time of making the 
agreement, was not and 
I hut te be Jound by it. Decreed per Ha#court, C. 

the plaintiff ſhould execute a leaſe to the de- 


Vol. I, 


claim. C. is entitled to a ſpecific execution of the 


in conſideration of her ſurrendering her jointure. 
raiſe 6600 4. to pay his debts, he would re-ſettle, 


the poſſeſſion, and pays the rent after A. came of 


ore defendant _ 


fendant, and the 9 a r. | 


conceived was intended 


N 
. 


27 Ap 12463. Dem: ; Proc, 
fag 1 W Lond Win: 


rhelſea & 4. 1 Bre. F. C. 46. 
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with remainder to his wife for her jointure, re- l & 


y 1 
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31 Ame 


of ſuch leaſe to the plaintiff, in purſuance of the 
articles z and defendant to pay coſts. . 


16 May 171 proc. 28. C. by articles on his marriage with his firſt, 
ec. vile N Ae that all the lands Ebich he ſhould 

3 Bro, F. c. 470- urchaſe during her life ſhould deſcend to or be 
ſettled upon the heirs male of her body by him 

begotten, No ſettlement was made purſuant to 

theſe articles, but C, upon his marriage with a ſe- 

cond wife, ſettled his elfate to different uſes. Held, 

. that the eldeſt and only ſon of the firlt marriage was 
80 entitled to a ſpecific performance of theſe articles, 


and a conveyance was decreed accordingly. . 


18 July 1715, Dom. Proc, 26. Two captains of ſhips of war enter into an | 
Ogle v. Sanjom, Executr, agreement, that all prizes taken by either of them, a 
n whether in the ſhips they then had, or in any other 
ſhips which they might then after command, ſhould ; 
be equally divided between them. One of them 
changed his ſhip, which, meeting with an gccident, 
was ordered to be laid up, and it was ſome time 
before he got another : the other captain continued 


cruizing all the time, but objected to account for 0 
the prizes which he took, during the interval oſ his 3 
partner being unemployed. Held, that he was © 
accountable for all the prizes taken, from the date c 
of the agreement. 0 e 
| M. 1719, cor, Cowper, C. 27. Huſband and wife, for a reaſonable conſ- 6 
Ortred or Outram v. Round, Aeration, by leaſe and releaſe, conveyed the wife's 
12 _ 3 2 5 land in fee, and covenanted that the wife ſhould 
lune Couper in this cafe nid, levy a fine of the ſame to the uſe of the purchaſer. 
it is 4 great breach upon the wiſ- She refuſed to levy a fine. Plaintiff brought his fo 
_ i bill to have his title perfected by a ſpecific per: 1 
a fine, and fo; ce her to part with formance of the covenant, and a precedent was = 
** 33 cited, where a ſpecific performance had been de- 2 
Abr. 17. fl y., where a ſpecific, ereed in the like cafe ; but Lord Chancellor would ag 
performance was decreed z and not decree a ſpecific perſormance in this caſe, be- 2 
A v. Berdy, 8 189. cauſe upon ſuch a decree the huſband could not qu 
ho Be gag Vinter and Deverevz compel his wife to levy a fine; and if ſhe would 
not comply, impriſonment would fall upon the * 
huſband for contempt, which was the ill conſe · ny 
quence of the decree in the cited caſe. His lord- — 
ſhip, therefore, directed the defendant to refund the 
| - purchaſe-money with coſts. — Vide more tit. Fines. TY 
I. 1519, cor Parker, o. 28. A bill will not lie for a ſpecific performance by 
22 85 Rx 21 70. of an agreement to transfer South. ſen — goc 
Cited in Prec, in Cb. 534. nme Where the thing contracted for may be particular. pay 


$cu/d v. Buter. commodious to the party. 


29. Bargain 


53. Sperific Performance. 
29. in for corn, to be delivered upon a day 
certain at ſuch a market, at ſuch a price, and the 
corn is not delivered according to the contract, the 
buyer ſhall not by a bill in equity compel the ſeller 
to a ſpecific performance of this agreement, but is 
left to his' remedy at law for breach of the agree- 
ment to recover damages, (i. e.) the difference be- 
tween the price agreed on by the parties, and the 
price of corn upon the market day. Py | 


\ 


1 


30. A court of equi will not decree a ſpecific M. 2746, 4 Macclesfield, C4 


8 
„ execution of articles, where they appear to be un- Ng v. C, 
| reaſonable, or founded in fraud. „ S 8 
bo _— Prec. in * —_ Ch. _- 85 Vern. — 2 be an 1386. 10 Mod 503+ "On. Temp. 
. 214. 3 Js 21 . 540. 1. 2 P. C. 18 . * 8 Bro. 0 
n, Rep. 449+ Piec. in ch. $75: | | et e | 
1 31. Where a manner of obtaining an agreement az May 1727, Dom. Proc, 
| is not ſtrictly juſt and lar, a court of equity Nr v. Crefwick & Cx. 
m 2 Bro. P. C. 295. | 


ought not to decree a ſpecific performance, al- 
ſt, though the agreement be * part EE 6 hank Nx 


ed 32. A. articles with B. for the purchaſe of an T. 1721, Cane. 
for eſtate of 1801. per annum, for which he was to give 1 Ne 


35 years purchaſe, and pays 50. in part; but diſj- 2 E.. Avr. 18. c. 10. 
covering that 30 J. per annum of the lands were e Prec. in Ch. 2g. 538. 
copyhold,” refuſed to go on. On a bill by 4, 2 v7 —_ oo 
equity will not decree a ſpecific execiition of, this Part of the Lord Chantellor's 


agreement, being unequitable, but will order the decree in this cauſe appears to be 


nſi tel d. Vide Notes 
| 05 gol. to be paid back. to this caſe in Prec. in Ch. — 
uld 2 (cortected from the regiſter's book). 
for 33- The bill was to have execution of articles H. 1722, cor. Parker, C. 


for the ſale of ſome copyhold lands to plaintiff, on Sayle v. Rewer & al, 
payment of 538/. to defendant R., a guinea be- G. * 0 1 — 
ing paid in part; and to compel this lord of the Mey Lord ee 
, manor to admit, plaintiff in fee according to the this ſeemed to be a bill brought 
agreement, which was decreed ; but there being aber — mee may 
no tender of a ſurrender to the lord, and conſe- good title; but that the — 


quently no refuſal, he was to have his coſts. - would not determine upon. 


34. Where a contract has lain dormant for 13 Mar. 1722, Dom Proc. 


the 8 i n 
; y years, and nothing done by either party in ing feld v. Whalley, 
on” Wh purſuance of it, a court of equity ought not to de- 4 ff. * 


cree a ſpecific performance. 5 Pin. $34. c. 38. 2 Eg. Air. 3. 
| 1. te c. Jo 19. c. 12. 


18 35. B. being ſeiſed in ſee of an eſtate in Holbech, T. 2722, in Dom. Proe. upon | 
nance by articles ſold ſame to A., covenanting to make a « 22 m_ wn 

Se 890d title by 2gth September 1720, and A. agreed to . Fg. Rep. 155. 

ular} bi for ſame 800 J., being 40 years purchaſe. A. 2, 4 19 fl. 14. 


ill was filed in the Exchequer for a ſpecific per- Vide — Ed Cataten 


formance of this r which was e l, pl. 33. 


36 4 | agreement. . 


\ 


* 


It being proved in the cauſe that B. had leſt his 

. deed with A., and that there was no juſt objecti 
to his title, this was admitted in the Exchequer, 
and therefore the proofs were not read, or marked 
2s read. The Lords did not reſolve whether an 
. | # exorbitant bargain of 30 years ſhould be detreed 
to be Tarried into execution in equity, becauſe B, 
did not prove that he had made out his title 
29th September according to his covenant, inaſm 
as his proofs were not read or marked in the Ex- 
chequer, and the appellant's admittance of that 
indenture was not entered. | | 


T. 1922, in Scacc. 36. Bill for a ſpecific performance of articles for 7 
ger Clarte, the purchaſe of lands diſmiſſed, becauſe the lien or 
Pide » Mod. 87. 0 Temedy was not mutual. | 


T. 1722, cor. Macclesfield, C. 37. Bill for a ſpecific performance of a contract 
5 Cots rr for 1000. Tori- Buildings ſteck, at 105 per cent. 
225. l diſmiſſed, for that this court will not carry theſe 
ſorts of contracts into execution, but leave the par- 
ties to their remedy at law for the difference, but 
no coſts, becauſe the defendant's anſwer was falſi- 

fied in ſeveral particulars. 


T. 1722, cor. Parker, C. 38. Bill for ſpecific performance of articles for 
wo r 1 2 an eſtate diſmiſſed with coſts, be- 
ple 17. '689. pl. 3. 7 2 cauſe the title was not laid before the vendee's 

(e) u apprars his lordſhip's counſel within the time limited, and the South-Sea 
decree was ſwayed by this cir fock from whence the purchaſe-money was to be 

| raiſed having fallen (a) in the mean time 168 per 
| cent. 

Vide Hicks v. Philips, Prec. S. C. Bill brought by the vendor for a ſpecific 
Bn ft» $75: 2 £4: 4br- 13- performanceof articles diſmiſſed, becauſe the vendor 
Seacc. Gilb. Eq. Rep. 153, it had Covenanted to convey freehold, and one or 
was determined to enforce a ſpe- two acres proved copyhold, though the vendor of- 
4 — 27.30 487" fered to procure an enfranchiſement of the copy- 
was reaſonable at the time of the hold, or make any compenſation in the price. 
ſale, however diiproportionable after-accidents might make it ; but in the principal caſe the price agreed 
for was forty years purchaſe, The Lords therefore reverſed the decree of the court of Exchequer en · 
1 | 
— —ů——— ä 5 | z and therefore the vendor may come inte 

28 Mar. 1724, Dom. Proc, 39. Wilful miſrepreſentation of the yearly value 
| * nag . 9 , of an eſtate is a good reaſon for a court of equity 

. to refuſe decreeing a ſpecific performance of 4 


contract for the ſale of it. 


M. 1744 cor. Parker, C. 40. A. being ſeiſed of a copyhold eſtate at- 
* 1 . 5 . 42 ** tempts to ſurrender it to the uſt of his will, with 
vide 2 P. Wms. 101. 1Vef, à reſolution to deviſe it to B. his ſiſter's ſon; but 
394+ 4e 1 Str. 533. Fendi. a ſurrender not being practicable, (by reaſon of 
NS. | | ſome 


r Tr! ̃ ↄ ] % Ce WINES: 


53. Specific Performance. A 37 
accidents,) he prevails upon his fiſter, who Ed. 12. U Powell on Contrats, * 
— his heir at "Ba to give a bond tonditioned to $14.  Foabl 2 55 Gaye v. 


eee e her G's requeſt upon poymone of e 8 b. 


200/, A. diesz B. receives the rents and profits , Smithwick, 2 Vern. 131. 
ſome time, and then dies inteſtate, leaving only Cannel Rn 2 END 
two liſters. The mother adminiſters, and Paving 2 Ate, % hh, Beard, 
ured herſelf to be admitted tenant to the cop 3Atk. A. | 
d, &c. deviſes it by will to one of her daugh- | rods home been eas 
ters, and ſiſter of B. The other brings her bi OY ed hive dire hey 
againſt the deviſee for a ſpecific performance of -to a ſpecific performance, and 
the condition of the bond, by which ſhe would be n 
entitled to a moiety of the land. Decreed that 5, f. 2 P. Wan 608. 
the mother ſhould be conſidered as a truſtee for B. 3 r. Wins, 288. J Ack. 347. 
her ſon, and that a ſurrender and conveyance nm „. 2 
ſhould be made accordingly, upon payment of the —— 8 
2001. with intereſt from the death of „ 


as Aliſon's ente, 9 Mod 63. 


41. Plaintiff ſold defendant a copybold eſtate of s Dec. 2 7 — 
161, per ann. value (on which was timber of 1590 N.. 
value) for 630/., and covenanted to ſurrender on 2 F. . 23. of on 


or before Michae/mas then next. Defendant paid 
101, earneſt, entered on the iſes and cut down 


timber, ſtocked the land, and acted as owner. On 


a bill for a ſpecific performance of covenants, 
plaintiff proved he gave notice that he would ſur- 
render next court day, which does not appear to 
have been before Michae/mas, and attended accord- 
ingly. On defendant's part it was proved, that he 
was diſordered in hig ſenſes; and though there be 
proof of the timber's valve, yet, as no cuſtom is 
alleged of the tenants having power to cut it down, 
it muſt be according to the common Taw by which 
the tenant has no power over it, and therefore 
a plain impoſition. Lord Chancellor was of opi- 
nion, that it was a great over-value, and that 
his cutting down timber was a proof of his folly, 
being a direct forfeiture ; but ſaid it is a matter 
merely at law, If the ſurrender had been, an ac- 


tion would have lain at law. Bill diſmiſſed. 2 
42. A. and B. enter into articles for the pur- T. 1725, Canc. 
chaſe of part of A.'s eſtate. A. dies before a . . 


conveyance is made, and his executors pay away gy — ng, 4. 
the perſonal aſſets in diſcharge of ſpecialty debts 8 
which were a lien on the real eſtate. A ſpecific n 
performance of theſe articles decreed, for that the (2 G. J). 
ſale of the eſtate, in conſideration of the purchaſe- 
money, was a ſpecific lien on the lands by the 
conſtant courſe of the court, and for ſo much of 
the purchaſe-money as the lands fall ſhort to 
auſwer B., ke ſhall come in as a ſpecialty creditor. 

3 43· A. 


Agreement. 93. 


1 


M. 2725, Canc. ow 43. A. covenanted for himſelf and his heirz to 
Nerve al. v. X. cl, ſurrender a copyhold eſtate to certain uſes, and 
1 died before it was done. A bill was brought 


2 Eg. Abr. 25. pl. 25, & n- , + & g 
Fe Mel 63 Nas Ca. 252. againſt their heir for a ſpecific performance of 
Com. Dig. tit. Chancery (2X. 1). the covenant, and a ſurrender was decreed aC- 
Tooke v. Haſtings, 2 Vern. 97. di ! | 
Hobſon v. Trevor, 2 P. Wms. 192. cordingiy. | ; 
Kandal Vs Randall, 2 P. Was. 464. 


II. 1725, cor. King, C. 44. On a bill to compel performance of an 
Coit v. Nerter ville, agreement for transferring 50001. York-Buildings ; 
F. Was. 304. ſtock at 7 J. 5 5, per cent. Defendant demurred, 


but demurrer over- ruled; for the caſe might be 
attended with ſuch circumſtances as would make 
it juſt to decree a ſpecific performance of the par- 
tics own agreement, or at leaſt to pay the dit- 
ference. SOTO 


H. 1726, cor. King, C. 45. Bill for the execution of articles for the ſale 
Sites v. Fifter and arotber, of lands againſt the executors and deviſees of the 
4 Eg. Abr — iy 2% land for life, and the infant heir of the vendor. 
* 28 Decreed that the articles be carried into execution, 
and plaintiff S., upon paying the purehaſe- money 
to the executors, to be let into potſeſſion at Lad 
day next, and the executors and deviſees to m 
a conveyance to plaintiff at his coſt, and plaintiff 
to hold the premiſes againſt the infant heir, who, 
when of age, was to convey to plaintiff and his 
heirs, unleſs he ſhews cauſe to the contrary within 
ſix months after he comes of age. 


16 Nov. 1725, Cane. 46. The reaſon why ſpecific performances are 


Pr. Bago v, Daun and Qecreed in Chancery, is becauſe the lien is ſubſiſt- 
Chapter of St. Paul's, . F . 3 

A. Ca. in Cb. 66. ing at law, and the law can only give damages 

2 Eg. Abr. 26. pl. 30. Gro, Which may not be adequate. * 


Kad. of Law & Eg. 254. 3 Bro. P. C 389. Vide ef, pl. 48. S. C. 


H. 1727, cor. King, C. 47. A man having ſeduced an innocent woman, 
„ 5. Harvle, by whom he had a baſtard, gives her a writing, 
r Eq. Abr. f. p16, Obliging himſelf to pay 2000 /. after his death for 
Affirmed in Dom. Pres, the purchaſing an annuity for the woman and child 
s. for their lives. The man dies, equity will compel 


Vide Cray v. Rooke, Ca. Temp. 
Talb. 153. Clarke v. Periam, à performance of the agreement. 


2 Atl, 333. 337. Prieſt v. Parrott, 2 Veſ. 160. 


1 728, Dom. Proe. 48. Where an equal agreement cannot, by rea- 
_ over e, ſon of a ſubſequent act of parliament, or ſome 
Lunden, 3 Bro. B C. 339, other lawful impediment, be performed in the 


Cs in cb. 66, whole, yet the ſame ſhall be ſpecifically executed 

"_— — 3 — on — in ſuch part of it as remains lawful. | 
2 cor. N. R. 49. A bond, conditioned to convey lands for 
n money received, is conſidered in equity as articles, 


and the condition ſhall be performed in 8 
. x | | e 


* 
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the party to an action of covenant in the truſtee's 
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+ The obligee having been in poſſeſſion twenty years 


need not prove the money paid. 


$0. Aiticles by 2 guardian for ſale of timber 1. 1729, ee. 


ur 4s carried into execution by a court of Dr i ay 


1. Covenant, in conſideration of marriage, to r. King. c. 
ſettle lands of 3 rol. ann. on huſband and wiſe, , Bb. at tr Bs 


and the iſſue male of the marriage, remainder to * Fidew and Exccutrix, 


the brothers of the huſband. Equity will compel 2 ar * Sy ws 9 


a ſpecific execution of this covenant, and not put —Afirmed in Dim. Proc. 

* Bro. P. C. 26. 
Oſgood v. Strods, |, 

name. * 2 P. Wms. 245. Goring v. Naſh, 


- 3 Atk. 186. Stephens v. Truman, 1 Vel. 23. 


52. Bill for a ſpecific performance of an agree= HH. 730, cor. King, C. 
ment compriſed in the condition of an obligation. Hundurn v. Curtis, Fitagib. 118. 
J. S. the plaintiff's father had five houſes in B. in 
right of his firſt wife, and after her death he takes 
a ſecond wife, by whom he had iſſue the defend- 
ant, and then purchaſes two other houſes in B. 

Afterwards, upon an intended marriage between 
plaintiff and one E., the plaintiff entered into an 
obligation of 200/. to his father, the condition of 
which run thus: * Whereas J. S. the obligee had 
« given all his houſes in B. to the heirs of the 
« body of plaintiff for ever, by his will, of ſuch a 
« date;“ and here breaks off, and did not ſtate 
what ſum the plaintiff was to pay in defeazance 
of the obligation. The defendant was made exe- 
cutor and reſiduary legatee to J. S. the will 
mentioned in the obligation was not to be ſeen; 
and it was proved in the cauſe, that 7. S. never 
intended more for the plaintiff than the tive houſes 
he poſſeſſed in right of his mother, that he had 


| ſettled the two other houſes on the defendant, and 


that plaintiff had declared he was well aſſured his 

father never intended him more than the five 

houſes; but ſtill he would take advantage of the 

ſcrivener's miſtake in the obligation. But the 
court diſmiſſed the bill, as againſt reaſon and 

equity that the plaintiff ſhould take advantage of 

this miſtake againſt the true intent and diſpotition 

the party meant to make of his eſtate. 


53. A. deviſed 8oool. to be laid out in land and p. 1541, cor. Tab. C. 
ſettled to the uſe of B. in tail, remainder to C. in Carter v. Carter, 
fee. B. and C. agreed by articles to divide the 12 yo, _ = 7741 e 
money. B. died without iſſue before a diviſion of . hon 8 . T. bot 
the money. A ſpecific execution of. the articles d much fete on tenant ia 
D 4 decreed tail's dying without itſue. 


40  A_- Agreement. 53. 
decreed at the Rolls in favour of B. s executor, and 
afterwards affirmed by Lord Talbot. | 


7. 2733 cor, Jekyll, M. R. 54. A bill lies to compel a ſpecific performance 
Hall 


of an award where the party ſubmitting has re- 


| v. ! | 
3 P. Wm. 187. 139, 190+ ceived the money, in conſideration whereof he is 
An — the * ſued for; and the court will 
give coſts, being a defence againſt conſeienee for 
the defendant to take the money awarded, and yet 

refuſe to perform his part af the award. 

S. C. Where the huſband, for a valuable conſi- 
deration, coyenants that his wife ſhall join with 
him in a fine, the court will enforce a perform- 

; ance of ſuch a coyenant. | 
P. Was. 189. v. Qmerte. If it appears impoſſible for the huſband 
; 3723, cor. MR» to ptocure the concurrence of the wife? for in all 
Yide Barrington © lh, 24 theſe caſes it is to be preſumed that the huſband 
Abr. 17. pl. 7. S. P. Ortred v. has gained the wife's conſent before he covenants. 
„eee S. C. Difference between awards to pay money 
Ä do any thing collateral, and why a bill in 


eguity may be proper _ compel a ſpecific per- 


formance of the latter 


P. 1734, er Talbot, ©. g. A bill in equity lies not to compel a ſpecific 
Jebajn v. Ogilly & of. E of — — to pay money in 


* .. cConſideration of having ſtifled a proſecution for 
Wore ; In caſes of fraud, equity felony. Sectts if to ſtop a proſecution at law for a 


3 | 
25 Mar. 1736, Dom. Proc, 56. A man makes his ſon by the firſt wife agree 
* . * 2, to a proviſion for a ſecond wife, and the iſſue of 
* that marriage. This proviſion being in the ſon's 
own wrong, and he being at this time ignorant of 
his right, the agreement is a fraud upon him, and 

he ſhall not be held to a performance of it. 


32 Jan. 1737, cor. Hardw. C. 57. Although a vendor of an eſtate does not 
Giljen v. Fatterſm & al. produce his deeds, or tender a conveyance within 
8 the time limited by the articles of purchaſe, the 

court does not regard this neglect, but will decree 

a fale notwithſtanding; and if the plaintiff can 

make out a good title, then defendant to pay colts, 


23 Jan. 1739, cor. Hardw. C. 58. The court of Chancery, in carrying agre 
Dl v. Wiften, a ui. ao. ments into execution, govern themſelves by a mo- 
ral, not by a mathematical certainty of a good title, 
' which is impoſlible in the nature of things. 


3 Aug. 1739, cor. Harde. C. 59. A court of equity is very deſirous of laying 


— 8 al. hold of any juſt grounds to carry agreements into 


Vie Eg Abr. 16. execution where entered into to eſtabliſh the peace 
| or 


0 1 1 
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or ſave the honour of a family; and where 
are reaſonable ones, the court will if poſſible 
a performance. 
S. C. An infant may have a decree upon any 
matter ariſing on the ſtate of his caſe, though not 
rticularly within an agreement, or prayed by his 


$. C. Where there is an agreement to ſuffer a 
recovery, and uſes are declared, though it is ſuf- 
fered at a different time from the recovery cove«- 
nanted to be ſuffered, yet if no ſubſequent decla- 


Atk.207. pl.164. 371. pl. 
3 Atk. 383. pl. 237+ 385. 


* 


ration of uſes, it will enure to the uſes ſo de- 


clared. e . 

S. C. Where there is a deed to lead the uſes of 
a recovery, it is not in the power of tenant in tail 
alone to declare new uſes; but ſuch ſubſequent de- 
claration muſt be by all the parties concerned in 
intereſt. : 2 

S. C. The expreſſion in the Counteſs of Rut- 
land's caſe, 5 Co. 25., that whilſt it is directory only 
new uſes may be declared, means, that as the uſes 
muſt ariſe out of the agreement of the parties, 
they, by mutual conſent, may change the uſes. 

$. C. Where a court of law or equity finds that 


; 41 


* 


6 6 


Fide Jones v. Morley, - 


2 Salk. 677. 


the general and ſubſtantial intent of the parties Nu. Machell v. Clark, Farr. 18. 


was that the eſtate ſhould paſs, they will conſtrue 
deeds in ſupport of that intention different from 
the formal nature of thoſe deeds themſelves, 

S. C. Where there is a recovery for ſtrengthen- 
ing the title of a purchaſer, with a declaration of 
the uſes to him and his heirs; notwithſtanding a 
preceding one to different uſes, it will not enure to 
make good ſuch former declaration, but the uſes 
of the purchaſe only. 


$.C. If tenant in tail makes a leaſe not warranted 


by the ſtat. 32 H. 8. and ſuffers a recovery, it lets 


in the leaſe and makes it good: the like as to a 
judgment, ſtatute, or bond. 


2 Salk, 619. 


$. C. The iſſue of tenant in tail by virtue of 


the ſtat. de donis my avoid a prior leaſe, charge, 
or eſtate, made by ſuch tenant, but not by him- 
ſelf; but when by the recovery he has gained a 


fee, the iſſue being barred, all the reaſoning for 


their avoiding eſtates, c. made by him ceaſes. 

S. C. Where a tenant in tail ſuffers a recovery, 
he by conſtruction of law is in of the old uſe, and 
the eſtate is diſcharged oi the ſtat. de doni. 

S. C. Where there is a valuable conſideration 
for an agreement on all ſides, there is ſufficient 
ground to come into a court of equity; but a mere 

; volunteer 


Vide Croker v. K 
Sir W. Jo. — 


Vide Lord Derweatwater's caſe, 


2 Mad. 172. 


* 
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vplunteer is not entitled to come there for an exe- 
tion of an agreement. | 
Fide Cann v. Cann, S. C, An agreement upon a ſuppoſition of a 
. 2 P. Wes, 726, 7+ right, or a doubtful right, though it may afterwards 
| come out on the other ſide, 1s binding; and the 
right ſhall not prevail againſt the agreement of the 
arties. ? | 

Lord Hardwicke faid, this had : S. C. But otherwiſe the conſtant rule of the 
deen the rule fince the caſe of court is to order the money to be laid out in land, 

6— to give the remainder- man his chance. 


T. 1739, cor. Hardw. C. 60. Specific performance of a parol agreement 

Gunter v. Halſey, Amb. 586. will be decreed, if it is admitted in the anſwer, or 

Vide 2 if material and unequivocal acts are done in part 
x P. Wms. 970. Prec. in Ch. performance. | 


208. 374. Wanley v. Saw- 
bridge, in Scacc. 4 Geo. 2. Attorney General v. Day, 1 Vef. 2211 Whaley v. Bagenal, 
Bro. P. C. 45. Brownſword v. Edwards, 2 Veſ. 246. Foxgrave v. Litter, 


| „ cor. Hardw. O. 61. Where a part of the agreement is performed 
Walker v. Walker, 2 Atk, 100. on one fide, it is but common juſtice it ſhould be 


carried into execution on the other. - 


70 Mar. 1741, Dom. Proc. 62. If an agreement is in part performed by one 
F. of Angleſey v. Aung, of the parties, it is too late for the other to com- 

4 OY plain of fraud, ſurpriſe, &c. or attempt to ſet the 
agreement aſide on that account, for a court of 
equity will decree a ſpecific performance of the 
remaining part of it. 


T. 2741, cor. Hardw. C. 63. On marriage agreement to ſettle a jointure 
ou —— 592+ in conſideration of a portion to be paid by the 
May 2965, © wife's father, though the portion was not paid, the 


ſettlement was decreed to be performed. 


16 July 2742, cor. Hard C. 64. J. D. who died inteſtate left three ſiſters; 
Bates v. Dandy, 2 All. 207. his perfonal eſtate being agreed to be divided into 
thirds; two mortgages, the one in fee, the other 
for a term, each for 150/., were allotted to the 
| defendant, one of the ſiſters; before any aſſignment 
her huſband borrowed 200/. of the plaintiff upon 
note; and as a further ſecurity left the two mort- 
gages with him, and gave his note, promiſing to 
aſſign them, and then dies. Bill brought againſt 
his adminiſtrator and againſt the mortgagors to be 
paid principal and intereſt, or to forecloſe. — Lord 
Hardwicke held, that the huſband's promiſe to procure 
an aſſignment of the mortgages, amounted in equity t9 
a diſpoſition of them pro tanto, ſo as to ſatisfy the 
plaintiſt's debt; which being done, they belong to the 
wife as her choſes in action. 


65. Where 


QA -< © ww 
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Where a perſon undertakes to make out the 1 Dec. 1741, cor. Hardw. C. 
a another to an eſtate, and is to have a part * _— — 1 224. 
of the lands as a ſatisfaction for his trouble, though ow 
the agreement for this purpoſe is artfully drawn, 
in order to keep it out of the ſtatutes of cham- 
party, he will not be entitled to have a ſpecific 
rformance decreed here, but will be left to his 
remedy at law, 


66. If a father who is poſſeſſed of an advowſon, F. 1742, cor, Harde. C. 
which he apparently deſigned for his ſon, be pre- Bell v. Howard and others, | 


. . . 9 Med. 302. | 
vailed on when in an infirm ſtate of mind to enter V. 1 Vef. 155. 1 Bro. 


into articles for the ſale of it to another perſon, a Ch. Ca. 95. Buxton v. Liſter, 


court of equity will not compel a ſpecific perform- 8 _ 383. | verge 8 ow 
ance, although there is no impoſition of fraud im- Naſh, 3 Atk. 189. 


putable to the purchaſer, In what caſes equlty will ſet 


afide a conveyance 
4 perſon of a weak mind, wide White v. Small, 2 Ch. Ca. 10J+ Clarkſon . Hanway, 2 P. Wms. 203. 
James v. Greayes, 2 Þ. Wms. 270. Evans v. Blood, 4 Bro. P. C. 557. Bennett v. Vade, 
9 Mod. 312. and 2 Atk. 324. 


67. A proviſo in articles for the purchaſe of an 21 July 1742, cor. Hardw. C. 


eſtate, that if either ſhould break the agreement, he Lud. þ 50h $76 


ſhould pay 100/. to the other. The defendant on 
being offered two years purchaſe more, accepted 
it, notwithſtanding his agreement. Lord Hard- 
wicke decreed a ſpecific performance of the articles. 
S. C. The offering to pay the ſtipulated ſum will 

not vacate the agreement ; for it is no more than 
the common caſe of a penalty. 

. 8. C. A penalty has never been held to releaſe 
parties from their agreement; for though incurred, 
they muſt perform it notwithſtanding. 


68. If parties are entering into an agreement, 3 2 7 cor. Hardw. C. 
and the will out of which a forfeiture aroſe was Pallen v. 2 
lying before them, and their counſel, while the 3 


drafts were preparing, the parties ſhall be ſuppoſed 


to be acquainted with the confequence of law as to 
this point. 

S. C. After an agreement has entirely ſettled all 
diſputes between parties and their ſeveral rights, 
the hands of the court are ſo tied up they will not 
enter into a queſtion which might have been ſtarted 
had there been no ſuch agreement. 


69. H. in her lifetime agreed with M. to convey 9 Nov. 17, cor. Hardv:, C. 
to him her intereſt in a life-eſtate for 300%, to be £44 Ma du, 3 4. 1. 
paid at three inſtalments, and two of 100/. were 
paid by M. accordingly; but before the third pay- 
ment an accident happening, which made the 
thing more valuable, and H. inſiſting on an ad- 
vance, M. agreed to give 140 /. more, but H. dy- 


ing 


232 OR. 1744, cor. Hardw. C. 


Vide Jenkins v. Keymis, 
3 Lev. 150. 237, 238. and 


Nd. Finch v. Lord Winchelſea, 
1 P. Wms. 277. 
Holt v. Holt, 2 P. Wms. 648. 


Agreement. 93. 
ing ſoon after, nothing further was done, nor the 
conveyance executed. Lord Hardwicke decreed 
the agreement to be carried into execution in fa. 
vour of the adminiſtrator of each againſt M., and 
the heit at law of H. b 

S. C. Delivery of poſſeſſion or payment of money 
- is part performance of an agreement not reduced 
into writing. 


70. By articles between Sir R. F. and J. F. his 
ſon, previous to the marriage of the latter, an 
eſtate of 8201. per annum was limited to the ſon 
for life, and after the determination of that eſtate, 
to raiſe a jointure of 4000. per annum rent- charge 
for the wife, and then to truſtees to preſerve con- 
tingent remainders to the ſons in tail male, and af. 
terwards to ſons by another marriage, and there is 
no other limitation ; then the articles take up the 
conſideration of another part of the eflate, and limit 
the uſes there to the ſame perſons as in the firſt- 
mentioned lands, with a — by way of addi- 
tional portion of 40007. to the daughtersof Sir R. F. 
the father; and after limitations to the plaintiff 
Lady Gering, one of the daughters of Sir R. F., 
and hee heirs male, unleſs Sir R. F. ſhould appoint 
other uſes under his hand and ſeal, then to his 
other daughters in tail, then to F. F., then to the 
right heirs of Sir R. F.— The father died in 1736, 
the ſon ſurvived, who directed a draft to be pre- 
pared for carrying the articles into execution, but 
died before it was finiſhed, the legal eſtate in ſome 
of the lands deſcended to the four ſiſters in fee, as 
heirs both of father and brother. A bill brought 
by Lady Goring to carry the articles into execution, 
and to have the entail of the eſtate limited to her 
ſettled accordingly. — The articles made previous to 
the marriage of F. F. decreed to be carried into 
l or the benefit of the plaintiff his eldeſt 

er. 

The ſpecific execution of the articles being the 
moſt adequate juſtice in general, the court will not 
leave it to an aCtion at law, 

Though it is diſcretionary in the court whether 
they will decree a ſpecific execution, yet it is ſo on 
certain grounds, and not arbitrary, but governed 
by the rules of equity, 

In a queſtion between relations in the ſame de- 
gree, the rule that governs the court in theſe caſes 
is, whether it would be attended with hardſhip or 


not ? Or whether a ſuperior or inferior equity 
| ariſes 
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ſpecific ce 
A ſpecific performance of marriage articles has , Vernon v. Vernon, 
been decreed in the court of Chancery even as to 2 P. Wms. 594. 
collaterals. 

'The court will not decree a partial performance 
of articles, but where ſome parts appear unreaſon- 
able, Pe always diſmiſs the bill. 

In Gaſes of fraud or miſtake, the court upon 
another ground, and relieve againſt the — 


irſelf, 


1. In general the court of Chancery will not 15 July 1746, cor. Hardw. &. 
* 2 bil for a ſpecific performance of con- A £ and anoiber, 


tracts for chattels, or which relate to merchandiſe, Sir felon? 4 385, 386. = 


but leave it to law, where the remedy is much Rutter, x P. Wms. 570. decreed 


more expeditious ; but in the preſent caſe the reiße performance in the caſe 
ment not being final, but to be made com- 3% ys hot Lord Parke 


plete by ſubſequent acts, a bill to carry it into exe- face the conſtant rule not to te- 


cution was allowed. ; tain ſuch a bill. 


S. C. The court ought to weigh, with great 
nicety caſes of this kind, before ny determine the ' 
bill proper, where it is a mere perſonal chattel. 
S. C. Every agreement of this ſort ought to be 
certain, fair, and juſt in all its parts, or the court 
of Chancery will not decree a ſpecific perform- 
ance. 
72. It is in the diſcretion of the court whether 29 0. 1746, cor. Hardw. C. 
they will decree a ſpecific performance, or leave 79" v. Satbam, 3 Ath. 389. 
the plaintiff to his remedy at law. 


73. Where an agreement has been reduced to a 234 May 1747, eor. Hardw, C. 
certainty, and the ſubſtance of the ſtatute of frauds Wolford v. Big, 
complied with in the material part, the forms 3 Bb. Ses, gos. 


have never been inſiſted upon. 


S. C. Where there is a complete agreement in Lord Hardwicke, in this caſe, 


writing, and the perſon who is a party and knows * 12 - 


the contents, ſubſcribes it as a witneſs only, ſhe. is burt, Prec. in Ch. 402., though 
bound by it, for it is a ſigning within the ſtatute. —— applied — — —— 

. owper; t if- 
ference betwixt the two caſes was, that the writing there, though all in the father's hand, was only 8 
ſketch of an agreement, not ſettled or confirmed by the parties, but here the defendants figned it as a 
complete agreement, and, as ſhe knew the contents, is to be bound by it in the preſent caſe, 


74. An agreement not ſigned by one party, is 1 Feb. 1743, cor. Hardw, C. 
binding on him where acquieſced in and ated Owen . Davies, 1 Ye. 82. 
upon, for it is the agreement of all. 


75. An agreement of which there ſhould be a 1; July 1749, cor. Hardw. C. 
ſpecific performance, ought to be in writing cer- —_— v. Hitherxy 
tain and fair in all its parts, and for adequate con- Vids * 51 


ſideration. 
76. A 
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22 June 1749, cor. Hardw. C. 76. A huſband covenants in marriage articles, 
— arrel, 1 N 257. in fix months after the death of his mother, and 


that he ſhould come to and be in poſſeſſion of the 


eſtate, in jointure to ſettle 100 J. per ann. for every 
1000 J. upon his wife for life, remainder to the 
iſſue of the marriage, remainder to his heirs. He 
died in the lifetime of his mother, leaving no iſſue. 


The eſtate reverts to his heir, who ſhall not be 


compelled by his wife to a ſpecific performance. 


23-Mar. 2752, cor. Hardw, O. 77. Bill filed to carry into execution an agree» 
Methwld v. M alba, ment for the aſſignment of the fees and profits of 
N a3 235 fo the office of keeping Bridewell, and of the profits of 

the tap-houſe, Diſmiſſed. | 


24 July 1755, cor. Hardw, CO. 78. A copyholder for lives where there was a 
Hinton v. Hinton, dal. 277» cuſtomary right for the widow to enjoy for life the 
— 24.1% Hasdeicke Whole eſtate of which her hufband died ſeiſed, ar- 
denied the authority of Muſ- ticled for the ſale of his eſtate for a valuable con- 
grave & — ogra Fr Ve. ſideration, but died before the ſurrender. The 
ms = aint the widow contended her free-bench was not bound by 
ſeatiments of the bar. the articles. Per Lord Hardwicke— Where there 
is an agreement for the ſale of a copyhold eſtate, 

the court will decree a performance againſt the 

aſſignees of a bankrupt, and againſt an heir at law; 


ſo in ſtrong equity the widow ſhould be bound. 


8 C. 2 N.. 634 Agreements are not carried into execution 
againſt iſſue in tail, or remainder claiming per 
formam doni. | 

1765, cor. M. R. 79. Huſband and wife having joint power over 


Daniel v. Adams, Amb. 495+ the wife's eſtate, empower an agent to ſell part of 
1 62. it by auction. He articles to ſell it, by private con- 
Barrington v. Horn, M. 1 C. 2. fract, for more than the price required. The huſ- 
Hall u. Hardy, 3 P. Wang. 187. band had written a letter to the agent, in which he 
only deſired his wife's compliments, that is no 


proof of her joining in giving an authority to the 


agent, and the buyer ſhall not compel a ſpecific 


performance. 


14 June 1774, Dom. Proc, 80. J. 8. agrees tg ſell his eſtate for his life. 
PTcehe v. Roots _ The time limited for the conveyance was the 31ſt 
7 Bro. . C. 134. |. of Ofober; but the annuity was to commence, and 

Mr. Cox, in his note to White * 
v. Nutt, 1 P. Wms. 62. ſays A. was to have the rents and profits of the eſtate, 


that Lord Apſley, in this caſe, from the 5th of April preceding. J. S. died on 
8 — = the 12th of November, before any conveyance was 
nothing of that kind appears in executed. On a bill brought by A. for a ſpecific 
Bro. F. C. performance of this agreement, the court diſmiſſed 


it, but without coſts. 


$1. Sale 


„„ „ „ oa 


A - 


ms 4 ©\ 


> © © -@ ww 2 -@ RNR\ 


* 


* 


53. Specific Performance. A 47 

81. Sale of an eſtate for a certain ſum of money, T. 1781, cer. Thurlow, C. 
and an annuity for life, the agreement being fair, a „ a, 
court of equity will decree a ſpecific performance, g E. 2 


although the party die before any payment of the * Lord — ay 

* nan. hb to - —— a rule that where 2 
, Mich chai PO Wong 

eee * 


82. B. treats with A. for a piece of land, hav- b. 1784, cor. Thurlow, C. 


ing an intention to build a mill, to which the con- ; — Miva 
ſent of a corporation is neceſlary ; but A. refuſes to 1 54. poet ig 


treat on condition; B. fails in obtaining conſent ; 
this failure in his ſpeculation, is no defence againſt 
a bill for ſpecific performance. 


83. Bill for ſpecific performance againſt vendor, 24 July 1784, cor. Thurlow, C. 


ing 1 » Sir Lowther v. 
the vendee being in poſſeſſion, and an account be Oy = — WY An. 


ing neceſſary of the vendee's perſonal eſtate, refer- r 
red to the Maſter to fix a ſhort day for the payment hi — 
of the purchaſe - money, otherwiſe the bill to be diſ- 
milled (quoad hoc) with coſts. 
84. Specific performance not decreed, where p. 178, cor. Thurlew, C. 
there is a concealment of an outgoing on the part 1 
of the vendor. | 1 Fe. tbr. 1. 
85. Contract for purchaſe in lots. No title can T. 1786, cor. M. R. abf. c. 
be made to two of the lots, and others had been 3 Rn : 


deteriorated ; if the former were not ſo blended 
with the others as to injure them, a ſpecific per- 
formance ſhall be decreed. 


86. Promiſe by a letter to renew a leaſe, in M. 1786, cor. Thurlow, C. 
conſideration of money already laid out by the , . St. Fobn, 
tenant, is nudum pactum, and no ſpecific perform- 1 E. A. 8. 
ance will be decreed; nor is it varied by money 
having been laid out afterwards : bt if previous 
to the promiſe defendant had ſignified his inten- 
tion to lay out money, and on that conſideration 
the promiſe had been made, ſpecific performance 


would be decreed, 


87. At a ſale by auction the ſeller's agent bid P. 1788, cor. M. R abf. c. 
for the purchaſer, a ſpecific performance refuſed. _ Iz v Meri, 
aggart v. Truining and another, 
2 Bro, Ch. Ca. 3526. Vide Benwell v. Chriſtie, Cowp. 395. 


88. Small deviations from a plan agreed upon M. 1789, cor. Thurlow, C. 
for building not material, otherwiſe if obſtinate or Y. Tickelly 1 l. jun. bo, 


89. Where the plaintiff had received a pro- p. 1-92, in Scace. 
miſſory note without a ſtamp, the court directed a He v. Benner, 1 Anftr, 45; 
| | proper 


-& SS _ Agreement. 53. 
proper note to be made according to the agree- 
ment, before the defendant ſhould have execution 


of the other parts of the contract. 


T. 1702, cor. Ld+,Commiſioner. 90. Agreement by A. to purchaſe houſes from 
1 rrier v. Mayoſs, B. for 431/. 105s., poſſeſſion, to be given, and 
lun $37» 200/. paid immediately, the reſt with intereſt at 
| Michae/mas : but if not then paid, 4. to pay © in 
tt lieu of intereſt upon the ſame, a clear rent of 

« 42/. per ann.,” out of which was to be de- 

ducted intereſt for the 200/, paid; not uſurious. 


TT. 1502, cor. Lds.Cc:nmiffioners. t. Diſcretionary in the court to decree ſpecific 
ere Denne, et? era, e of an agreement for a purchaſe, or to 


. G. L. eave it at law; therefore a purchaſer will not 
Fide Shapland v. Smith, compelled to take a doubtful title. CE 

1 Bro. Ch. Ca. 75. + 

M. 1792, in Scacc. 92. On a bill for ſpecific performance of an 


| King v. Wightman, 1 Arftr. 80. agreement for the ſale of a leaſe, the court cannot 
a 1 the price according to the time already 
expired. N 


T. 1793, cor. MR. 93. Specific performance of an ent to 
Paal v, 2 urchaſe may be decreed after — — delay, 
2 v. Hodgſon, if the vendor has not demanded his depoſit, or 
ſhewn a determination not to proceed in the 

purchaſe. | 


| T. 1793, cor. Loughb. o. 94. Upon a ſale of reverſion, a part of the 
Kewanee v. Zegert, terms was, that the purchaſe-money ſhould be paid 


A cb. c 3. by a certain time, and not being paid by default 
of the vendee, the vendor was diſcharged from his 
contract. _ | 386 
M. 1793» cor. Loughb, C. 99. Specific performance of an agreement can- 
Forde 5 not be decreed with a variation made in it by the 
A d. 477. - court. * 


29 Feb. 1796, cor. M. R. | 96. Specific performance of articles to grant 2 
Wi 172 — leaſe to the plaintiff, Decreed, though he had 
* contracted to underlet contrary to thoſe articles. 


and 15 Feb. 2796, cor. M. R. 97. 1 — in writing between landlord and 
Poms Blackburn, W jun« 34- tenant, figned by the landlord, for a new leaſe to 
empted from the operation of the be granted at any time after the completion of re- 
| — of — upon equitable = —_ = by the tenant with all convenient 

inſt, kad peed ; but blanks were left for the day of the com- 
—— ap detun of the Mencement. The repairs being completed, the 
2 _ — been complied landlord tendered a leaſe to commence from that 
— —_ Thym, time, and on refuſal filed a bill. The anſwer 

« 296. m v. Litch- 3 : 

ford, 2 Vern. 506. Lady Mon. admitted that the agreement was accepted, but 
tacure v. Maxwell, Prec. in Ch. inſiſted that the new leaſe was not to — 


6 
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| F \ 
till the expiration of the old 3 and ſo it was de- 526. — 6G — 
idence bein 235. v. Harr 
creed, parol "my ing refuſed. $21. pl. 41. Walker v. Walker, 
2 Atk. 98. Jones v. Statham, 3 Atk. 388. Reech v. Kennegal, 1 Veſ. 123. 1 Will, 227, 
Amb. 67. Barrow v. Greenough, 3 Veſ. jun. 152. | , 

Secondly, Where the agreement has been in part performed. Ide Floyd v. Buckland, 2 Freem. 468. 
Butcher v. Stapeley, 1 Vern. 363, Pyke v. Williams, 2 Vern. 455. Lockey v. Lockey, Prec. in 
Cb. 519. Foxcraft v. Litter, Prec. in Ch. 526. Biaſted v. Coleman, Borrett v. Gomeſerra, Bunb. 
65. 94+ Pengal v. Rol, 2 Eq. Abr. 46. pl. 12, [Earl of Aylesford's caſe, 2 Stra. 283. Clerk v. 
Wright, 1 Atk. 12. | Lacon v. Mertins, 3 Ak. 1. Owen v. Davies, Attorney-General v. Day, 
Taylor v. Beech, Potter v. Potter, 1 Vel. 82. 218. 297-437. Gunter v. Halſey, Ambl. 536, 
Whaley v. Bagenal, 6 Bro. P. C. 45. Whitbread v. Brockhburtt, 1 Bro. Ch. Ca. 404. Denton v. 
Stuart, cited 1 Veſ. jun. 329. 1 Fonb. Tr. Eq. 165. 175. Whitchurch v. Bevis, 2 Bro. Ch, Ca. 559. 
Redding v. 3 Bro. Ch. Ca. 400. Several other caſes are collected, 5 Vin. tit. Contract. 

It is now eſtabliſhed, that if the defendant has concurred in a material unequivocal act by which he 
has obtained a ſubſtantial part of his object, as raking poſſeſſion or accepting a confiderable part of pur- 
chaſe-money, he ſhall not be allowed to retract, and the plaintiff's right to a full execution of the con- 
tract has attached; but acta merely ancillacy and introductory, as preparing conveyances, making 
ſurveys, valuations, &c. though attended with ſome expence to the plaintiff, will not ſuſtain an agree- 
ment upon the ground of part performance. Acceptance of a trifiing earneſt would probably not be 
deemed ſufficient. As binding the parties, it is not the mode preſcribed by the 8 as a part 
performance, it is too j in value. This, bs J appears doubtſul. V 
Cornelius, 1 Ch. Rep, n Voll v. Smith, 3 Ch. Rep. 36, 

Meale, Prec. in Ch. 560. | 

A third exception in equity, Where the anſwerladmits an agreement, has prevailed to bind the de- 
ſendant by that admiſſion. Yide Croyſton v. Banes, Symondſon v. Tweed, Prec. in Ch. 208. 374, 
In Mortimer v. Orchard, 2 Veſ. jun. 243. as there was a part performance, evidence was received of 
the terms of the agreement; but it has never been pretended that the admiſſion of an agreemeat au- 
thoriſes the plaintiff to give evidence of the terms. | 

The frauds againſt which the ſtatute is directed are thoſe of ſetting up fiQtitious contracts and wille, 
and ſapporting them by perjury ; though the ſtatute could not be intended to countenance fraud or per- 
jury, a temptation to perjury is held out to the defendant, who may be releaſed by bis own oath from an 
agreement, which, if not denied by his anſwer, may be enforced againſt him, but which the plaintiff is 
not permitted to ſupport by evidence. The relief ſought is in oppoſition to the ſtatute, which is to pre» 
vent, by a general rule, miſchiefs ariſing from looſe contracts, and not to give way to particular inſtances 
of hardſhip. The principal caſes on this ſubject are Child v. Lord Godolphin, cor: Macclesfield, C. 
Whaley v. Bagenal, 6 Bro. P. C. 45. Whitbread v. Brockhurſt, 1 Bro. Ch. Ca. 404. and White 
> Bevis, 2 Bro. Ch, Ca. 559. The reſult ſeems to be that the ſtatute may be uſed as a bur to 

diſcovery. . | 

The efficacy of the ſtatute has been farther reſtrained by Goman v. Saliſbury, r Vern. 240. 

5 Vin. 522. pl. 38. and Legal v. Miller, 2 Veſ. 299. In the firſt caſe it was held that a written 
agreement, made fince the ſtatute, might be diſcharged by patol ; and the dill for ſpecific performance 
was diſmiſſed, In each of the two laſt caſes, an agreement executed according to the ſtatute was dii- 
charged by a ſubſequent parol agreement, of which evidence was given on the ground of part perform- 
ance ; for this purpoſe the evidence mult prove a diſtin, ſubſequent, independent agreement; for, 
except in a caſe of direct fraud, evidence of what paſſed before or at the time of the tranſaction cannot 
be received to contradict or vary an agreement conformable to the ſtatute, or to introduce any new term. 
Vide Binſted v. Coleman, Bunb. 65, Lord Irnham v. Child, 1 Bro. Ch. Ca. ga. Hare v. 
y Bro. Ch. Ca. 168. 1 Veſ. jun. 241. Brodie v. St. Paul, 1 Veſ. jun. 326. Jordan v. Sawkins, 
3 Bro. Ch. Ca. 388. 1 Veſ. jun. 403. Rich v. Jackſon, 4 Bro. Ch. Ca. 514 and Roſamond v. 
Lord Melfington ; in which Lord Kenyon, when M. R. refuſed parol evidence that an annuity was 
to be redeemable. 

See Obſervations on the Statute of Frauds, 1 Fonb. Tr. Eq. 168. (n. d), 171. (n. e). 

Pp * v. * 3 Veſ. jun. — Sir * * R. thought the court had gone too far in 
taking caſes out of the ſtatute of frauds on the ground performance of an agreement, The 
relief ſhould bave been confined to compenſation. 1 8 


Simmons v. 


98. Bill for ſpecific performance of an agree · 25 8 1796, cor. M. R. 
ment to grant a leaſe to the plaintiff would, on gbr v. Jace, 


evidence of his fraud, miſrepreſentation, and in- A e TD 


ſolvency, have been diſmiſſed with coſts, if not bes been admitted upon agree- 
compromiſed. , ments within the ſtatute of frauds, 
and in ſupport of a bill for ſpe» 


© eitic performance, a collected in a note to Pym v. Blackburn. 
Vox, I, E S. C. The 


Anon. a Freem. 128. Seagood d. , 


5 Ae Agreement. 53. 
| . S. C. The court would not execute an agree- 
ment to grant a leaſe to a man who had committed 


felony. 
7 July 1796, cor. Loughb. C. 99. Specific performance of an agreement to 
4 v. Virgin, build may be decreed if ſufficiently certain, but a 
hy * general covenant to lay out a certain ſum in a 


building of a certain value cannot be ſo executed. 
S. C. Though a formal miſtake in a deed may 
be rectiſied by articles of which it purports to be 
an execution, eſſential additions cannot be made 
to a conveyance from articles of which it does not 
purport to be an execution; nor can the tranſ- 
aCtion be reſcinded by the court. 


14 Mar. 1798, cor. Sir P. Arden, 100. The conſtruction of covenants is the ſame 
| M. K. in equity as at law; but equity will relieve againſt 
— 2 2 12 a ſtrict performance upon equitable circumſtances, 
pervtion, 3 Bro. Ch. Ca. £21, and no wilful default. 
1 Vel. jun. 476. on the prin- S. C. A legal inſtrument is not to be conſtrued 
—— 1 by the acts of the parties. 


See more under next Section, and alſo cake 
Landlord and Tenant, Money, Purchaſe, Sale, 
Stack. 


Sec. 4- What ſhall be ſaid a ſufficient 
Performance, or ſhall go in Satisfaction 
of the Whole or a Part of an Agree- 


ment. 
M. 2681, Cane. 1. CUbſequent agreement with A., by a factor of 
. Deacon, a merchant for freight at 6/. 10s, per ton, 
. . good, though A. took no notice he had made a 
ormer agreement with the merchant at 3 J. 105. 


per ton, that agreement having been obſtructed by 
an embargo. | 


M. 1684, cor. Finch, C. 2. A., an officer in the army, agrees to. ſur- 
ne r Done, render his commiſſion to B. for 100/.,, for which 

1 Fg. Abr. 35, 31.2. P. gives bond to 4. A. ſurrenders, but B. is 
Vide Morris v. M*Cullock, refuſed to be admitted, No relief againſt this 


Amb. 4322 bond, ſave only againſt intereſt and coſts. 
M. 1683, cor. Nth, C. s. 3. Where a creditor agrees to accept a leſſer 
1 K — 8 110, ſum in ſatisfaction of a greater, the agreement 
F. 4 147. Pl. I. | ought to be preciſely performed, 


/..c 1 Ch. Ca, 110. Cujus oft dare, Jus oft diſpeners. 
4. The 


| 
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64 Sufficient Performance. 

4. The huſband, by articles before marriage, 
covenants to add 50. to his wife's portion of 
o0 l., and that it ſhould be laid out in land, and 
ettled on the wife and the iſſue of the marriage. 
The huſband, without the truſtees conſent, lays 
out the money in a fine houſe, garden, and farm. 
Allowed a ſufficient performance of the covenant. 


5. By marriage articles it was covenanted, that 
the intended huſband, if his wife ſurvived him, 
ſhould ſecure to her-half her fortune, to be at her 
diſpoſal. The huſband never altered the nature of 
the ſecurities, but by his will gave his wife more 
than ſhe could claim under the marriage agree- 
ment; the reſt he diſpoſed of in other legacies, 
and died. Per cur. The legacy to the wife ſhall 
be taken to be in purſuance of the agreement, and ſhall 
diſcharge it; but if it be more beneficial to the 
wife to claim under the agreement than under the 
will, ſhe ſhall have her election. 0 


6. A. married B. 's daughter. Before the mar- 
riage, A. and B. entered into an agreement con- 
tained in the conditions of two bonds. A. was to 
ſettle lands for a jointure on his wife and her heirs 
male by him. p. was to pay A. 800/. on a cer- 
tain day as his daughter's portion : part of the 
; was paid by B. and all the intereſt. B. 

y his will deviſes all his copyhold lands to A.'s 
wife, on condition ſhe does not diſturb his execu- 
tors for the 800 J., and dies, leaving his wife exe- 
cutrix, who married C. the defendant. A. enjoys 
the copyhold eſtate ; his wife dies, no ſettlement 
being made upon her: then A. dies, leaving iſſue 
a ſon only by the marriage, whom he makes exe- 
cutor. A.'s ſon ſues B.'s executrix upon B.'s 
bond, and recovers; B.'s executrix ſues A. s ſon 
upon his father's bond, and recovers. A.'s ſon 
then brought his bill againſt the executrix, alleg- 
ing, that a ſufficient eſtate deſcended to him from 
the father, which was an equivalent performance 
of the ſettlement which his father had obliged 
him to make, and prayed relief againſt the pro- 
ceedings at law. Lord Chancellor, —If A. had 
left any other ſon, the intent of the condition 
would be evaded by the ſon's leaving a daughter; 


but as he had not, it was an equitable performs ' 


ance : if there had been another ſon beſides the 

plaintiff, he would have entailed the eſtate. Held 

alſo, that though B.'s deviſe of the copyhold to 

the wife was no bar = the huſband's demand — 
2 


A— 31 


M. 168 5, cor. Jeffries, C. 
Tunbridge v. Teather, 


1 Fern. 345. 


M. 1708, cor. Cowrer, C. 
Corus v. Farmer, 
2 Eg. Abr. 34. Pl. 1. 


p. 1700, cor. Cowper, C. 
Bridges V. Beere, 


2 Eg. Ar. 34. ple 2. 


52 Ame 


M. 1709, cor. Cowper, C. 


Lord Pengall v. Roſs, 
2 Ef. Abr. 46. pl. 12. 


T. 1714. cor. Harcourt, C. 


. v. Wilkes, 
S Vun. Abr. 293. pl. 39. 
2 Eg · Abr. 2 - 


| performance. Per Lord Chancellor—The pay- 
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the 800, yet that ſhould be taken in ſatisfaction 
of part of the 800ʃ0. | | | 


7. A. agreed with B. to make him a leaſe fo 
21 years of land, rendering rent. B. paying 4. 
150. fine, B. paid 100/. in part to A.'s agent, 
which A. knew of, and ordered his agent to pre- 

are the leaſe; but before it was executed 4. re- 
pented, and refuſed to grant the leaſe. B., having 
paid 1004. earneſt, exhibited his bill for a ſpecific 


ment of this 100 J. is not ſuch a performance of 
the agreement on one part as to decree an execu- 
tion on the other; for the ſtatute of frauds makes 
one ſort of contracts, viz. perſonal contracts, 
good, if any money is paid in earneſt. Now that 
ſtatute ſays, that no agreement concerning lands 
ſhall be good, except it is reduced into writing; 
and therefore a parol agreement, as it is in this 
caſe, cannot be good within the ſtatute by giving 
money in earneſt: for there muſt be ſomething 
more than a bare payment of money on the one part, 
to induce the court to decree a performance on the 
other part, either by putting it out of the party's 
power to undo the thing, or where it would be a 
prejudice to the party performing his part, as begin- 
ning to build, or letting the other into poſſeſhon, 
&c. In ſuch caſe, where the agreement hath 
proceeded ſo far on one part, the ſtatute never in- 
tended to reſtrain this court from decreeing a per- 
formance of the other. But he would not put the 
plaintiff to his action to recover his 100/.,, where- 
fore decreed it to be refunded. ö 


0 
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8. A marriage agreement was eontained in the 
condition of a bond, „that the huſband ſhould 
oy p_— lands of 800. value, to be ſettled upon 
« himſelf for life, remainder to his wife for life, 
« remainder to the heirs male of the huſband by 
« the wife, remainder to the huſband's right 
« heirs.” The eldeſt ſon of the marriage brings 
a bill againſt the father's executors to have the 
benefit of this agreement. Defendants inſiſted 
the father in his lifetime purchaſed a copyhold 
which deſcended to plaintiff, and likewiſe deviſed 
lool. to plaintiff, to be raiſed out of land, and 
that theſe ought to be taken in ſatisfaction of the 
marriage agreement, eſpecially as huſband and 
wife were tenants in tail, and might bar the iſſue. 
Per cur. —Decreed plaintiff a ſatisſaction of the 


agreement in the bond, with intereſt at 4 fer _ 
om 


bind the lord without his conſent and approbatipn, 


7 
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from the father's death. The copyhold eſtate de · 

ſcended to be taken in ſatisſaction pro tanto, but 

the 100/. legacy not to be taken in part. As to a 

conveyance of fix acres, ſaid to be made to plain- 

tiff by the father, to inquire if voluntary, and then 

to go pro tanto; but if the purchaſe-money was 

paid to the ſather, then no part ſatisfaction. 


9. A ſteward has a general authority to make p. 1717, cor. Cowper, C. 
contracts with the tenants, c. but this will not 4. == Abr. 322. pl. 35. 
2 Eg. Ar. 55. pl. a. 
or unleſs part of the bargain is actually executed. 


10. One living in Oxfordſbire covenants to pur- H. 1729, cor. M. R. 
chaſe lands of 80“. a- year, to be ſettled, &c. Badger v. Badger, 
_ entitled deſiring the money, were decreed to . 2. 428. 

ave twenty-four years purchaſe, the price lands 
bore in that county, and 801. a-year for the time 
paſt, but not the intereſt of the purchaſe- money. 


11. On a marriage treaty between the defend- p. 1730, cor. King, C. 
ants, 30000. being the wife's fortune, and 30000. 2 Chambers v. 3 
more added to it by William Chambers, father of ? OG — 5. 22 
the defendant John, were inveſted in lottery an- 2 Eg. 435. pl. L. 224+ 717. 
nuities in the name of truſtees; and thereupon FR N * 21 — _Y 
by indenture, 18 July 1918, previous to the mar- e, at not intended us 8 pro= 
riage, reciting that 6000/. was ſo inveſted in lot- viſion for the children of the 
tery annuities, it was agreed that the ſame ſhould Ta""*8*, | on — 4 
be turned into money, and laid out in a purchaſe de, but for the ſupport of the 
Sap = ſettled to the uſe of the defendant huſband, — che farther ad- 

n for life, then to truſtees during his life, to emen for him. | 
upport, c. then to Elizabeth the — ”— > 
for her life, with remainder to truſtees for two 
hundred years, remainder to the firſt and other 
ſons ſucceſſively in tail male, 'with remainder to 
William Chambers in fee; and it was thereby de- 
clared, that the two hundred years term was in 
truſt, that in caſe the defendant John ſhould 
have a ſon, and one or more other children, then 
the truſtees after the death of John and Elizabeth 
ſhould, by mortgage or ſale, raiſe for younger 
children, if more than one, 2000/. between them, 
and intereſt at 51. per cent. per ann. for their main- 
tenance ; and that till ſuch purchaſe the truſtees, 
with the conſent of Jobn and Elizabeth, ſhould let 
the 6000/7. continue in annuities, and pay the in- 

tereſt to ſuch perſons as would be entitled to the 
lands, and the truſtees not to be anſwerable for more 
than they received, or for each other. And by the 
ſaid indenture Witham Chambers covenanted, in 
conlideration of the ſaid marriage, to ſettle ſeveral 
E 3 lands 


— 


were generally empowered to ſubſcribe orders and 


certain value, and if lands had been purchaſed 
and they had afterwards increaſed never fo much 


would and did riſe to a very great price, the 


the daughters as well as the ſon; that the parties 


Agreement, 54. 
lands therein particularly mentioned to the uſe of 
himſelf for life, then to John Chambers in tail 
male, with remainder to himſelf in ſee. The 
marriage took effect, the 6000 l. was not laid out 
in a purchaſe; but in the year 1720, by conſent 
of John and Elizabeth, wh the truſtees being in 
lottery annuities, was ſubſcribed into the South - Sea 
Company, whereby a loſs of about 3000/. hap- 
pened. William Chambers was dead, having made 
no fettlement of the lands ſpecifically agreed to 
be ſettled ; which therefore were deſcended to the 
defendant John, his ſon in fee. The defendants 
had iſſue the plaintiff their only fon, and four 
daughters, who were likewiſe defendants, And 
this bill was brought to have the zemainder of the 
6000/, laid out in a purchaſe, and ſettled pur- 
ſuant to the uſes before mentioned; and the firſt 

yeſtion was, on whom the loſs of the money 
ubſcribed into the South-Sea Company ſhould 
fall? and as to that, it was agreed on all hands, 
that the truſtees, having ſubſcribed the lottery 
annuities into the South-Sea Company by conſent 
of the defendants Jahn and Elizabeth, were in- 
demnified therein, not only by the terms and 
covenants in the ſettlement, but alſo by the act of 
parliament made in the year 1720, wherein every 
one's conſent was involved, and whereby truſtees 


annuities, c. and therefore it was argued for the 
defendants the daughters, that the loſs ſhould fall 
wholly upon the ſon ; that lands were of an un- 


in value by diſcovering of mines, or otherwiſe, that 
the plaintiff the ſo would have had the whole bene- 
fit thereof, without any increaſe to the daughters of 
their portions; that in equity an agreement to pur- 
chaſe is conſidered as if a- purchaſe were actually 
made ;- and therefore the loſs ought to fall on the 
plaintiff, and the rather, for that if the ſtock it- 
ſelf had riſen never fo high, as it was expected it 


daughters could only have their 2000/.; and as 
the plaintiff was entitled to all the advantage in 
caſe of a riſe, it was reaſonable he ſhould bear 
the loſs now that a fall had happened, there- 
fore the daughters ought not to be contributary to 
this loſs. But on the other fide it was argued and 
decreed, that the loſs ſhould fall in proportion. on 


had 
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had an equal regard to the ſon as well as the 
daughters; that the ſon was to ſuſtain the name of 
the family, and was to take firſt and more imme- 
diately than the daughters, whoſe portions came 
afterwards by way of charge only on the eſtate ; 
that the conſtruction contended for was to over- 
throw one part of the ſettlement, and that, if the 
loſs had been a little more, the daughters muſt 
have had all, and the ſon nothing; that the par- 
ties have aſcertained the proportion each were to 
have: and this is the meaſure the court ought to 

uide themſelves by, and accordingly ſent it to a 

aſter to take the account, and to proportion the 
loſs between the parties. The court further con- 
firmed the ſettlement made by the father as a good 
execution of the agreement. | 


12. Plaintiff (by attorney by articles, dated 
November 1725) agreed to convey lands in C. to 


.D. and his heirs before next Lady-day, and D. 


covenanted to pay him 1500/, D. lived till after 
Lady-day, but had in 1722 made his will, by 
which he deviſed all his real eflate to his fon R. for 
life, remainder to R.'s elde ſon J. for life, re- 
mainder to his fr, &c. ſon in tail male, with 
ſeveral remainders over, and thereby bequeathed all 
his perſonal eflate to truſtees to be inveſted in land, 
and ſettled as above; and dying ſoon after Lady- 
day 1726, R., his eldeſt fon and heir, claimed 
the lands as deſcending to him, and made his will, 
and by expreſs words he deviſed the premiſes thus 
articled 10 be purchaſed to truſtees to pay his debts, 
er. and died, leaving ſaid 7 his ſon and heir, 
to whom D. had deviſed all his eſtate expectant 
on the death of R. D.'s will being made prior to 
the articles for this purchaſe, before he had any egui- 
table intereft in the Jands, and conſequently when he 
had no kind of title, he could deviſe nothing, fo 
that this intereſt in the premiſes gained by D.'s 
articles muſt have deſcended to his ſon R. as heir at 
law, who might well deviſe the ſame; and though it 
may at firſt look ſtrange, that when D. deviſed all 
his real and perſonal eftate theſe words ſhould not 
carry all, yet it will not ſeem ſo when it is con- 
ſidered that an eflate purchaſed after the will cannot 
poſe thereby, and theſe articles are a purchaſe ſub- 
equent. Per the Maſter of the Rolls, who de- 

creed the deviſe by R. good, and that the Maſter 
inquire whether the plaintiff ean make a title; if 
he can, the purchaſe - money to be paid by D. “s 
E 4 e executors 


A+ 435 


T. 1741, cor. M. R. 
Lang ford V. Pitt, 
2 P. Wms. 630. 
2 E . Abr. 297. pl. 9. 
Vide Stourton and 
Thomas Meers. 
Greenhill v. Greenhill, 
2 Vern. 679. Prec. in Ch. 320. 
Green v. Smith, 1 Atk. $72. 
Potter v. Potter, 1 Veſ. 437. 
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executors out of his aſſets: the Maſter to ſee who 
has been in poſſeſſion ſince Lady-day 1726, at 
which time purchaſe-money was to be paid, 
and the conveyance completed. Intereſt and coſts 
to be reſerved, | | 


M. 1733, cor. Jekyll, M. RK. 13. 30,0007. is covenanted to be laid out in 


Lechmere, Eſq. v. Lord Carliſle land. The money need not be laid out all in one 


2 2 - ag purchaſe, but if laid out at ſeveral times it is ſuf- 


2 Eg. Abr. 31. pl. 42. (n.) ficient; and if the covenantor dies, having after 
ide Deacon v. Smith, the covenant purchaſed ſome lands which are left 
Attorney Gebert. Whores, to deſcend, this will be a ſatisfaction pro tanto, 


1 Veſ. 540. Davys v. Howard, 5 Bro. P. C. 552. Sowden v. Sowden, cor. M. R. 3 Feb. 1783. 


H. 1735, Cane. 14. A. by articles previous to his marri 
Streatfield v. Strearfield, dated in 1677, agreed to ſettle certain lands to the 


ps ey 17 <q uſe of himſelf and his intended wife for their lives 


"Notes 2 man takes and the life of the ſurvivor, and after the ſurvivor's 


upon bim to deviſe what he h: d deceaſe to the uſe of the heirs of the body of the 
over, upon a ſuppoſi- 


tion thet hls bl l be acqui., ſaid A. by his wife, with remainders over. The 
eſced under, equity will compel marriage took effect; and by deed dated April 5, 


the deviſee, if he will take ad- we . , N 
vantage of the will, to take en- 1698,.reciting the ſaid articles, and which is de 


tirely but not partially under it, clared to be in performance of the true intent and 
2. Lord Chancellor, who cited meaning — A. ſettled the ſame lands to the 
2 — — uſe of himſelf and his wife for their lives, remain- 
condition 3 coy — der to the heirs of the marriage, remainder to the 
viſes of this nature, that the right heirs of 4. There is iſſue of the marriage 
OO nas lturd ene 6iſp9- one ſon and two daughters M. and N. In 1716, 
80 are the Jeveral caſes that have upon the marriage of A.'s ſon, A. ſettles other 
been decreed upon the cuttom of lands to the uſe of his ſon for life, remainder to 
— the daughters of this marriage, remainder in fee to 


the ſon, with a power to raiſe 2000/7. for younger 


children; after the ſon's death, A. levies a fine of 


the former lands to the uſe of himſelf in fee, and 
then makes his, will, and deviſes part of the former 
lands to his ſaid two daughters M. and N., and 4 
the reſt of his real efiate to truſtees, to the uſe of 
plaintiff his grandſon for life, remainder to his 
firſt, c. ſon in tail male, remainder to his daugh- 
ters in tail, remainder to teſtator's ſaid daughters 
M. and N., with ſeveral remainders over; and 
with directions out of the profits to educate the 
grandſon, and to place out the reſt of the profits at 
intereſt, to be paid to the grandſon at twenty-one 3 
and if he does not attain that age, to be paid to 
his ſaid daughters M. and N., their executors, &c. 
The queſtion was, whether the fettlement in 1698 
was a proper execution of the articles of 1677 ? 
and if not, whether the general deviſe to the plain- 
tiff ſhould be taken as a ſatisfaction for what he 
was entitled to under the articles of 1677 ? _ 
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held per Lord Talbot, that intiff the grandſon is N. Forrefter v. Dr. Cotton, 
not bound by the deed which did not purſue the r 
articles; but then he ſhall make his election gue, « wilt camor ape ans 
(within fix months after he comes of age) whether par of it. 

he will ſtand to the will or the articles; and if he 

makes his election to ſtand to the latter, then fo t 
much of the other lands deviſed to him as will | 
amount to the value of the lands compriſed in the 

articles, and which were deviſed to the daughters 

his aunts, to be conveyed to them in fee. Decreed 


accordingly. 


15. Any acts pleaded to be done in part per- T. 1739, cor. Herde. C. 
formance, muſt be ſuch as could not be done with Gunter v. Halſey, Amb. 586. 
any other view than to perform the agreement. d. wales ane Wakes, ame, 


. 3. pl. C1. and Pym v. Blackburn, C. 3. pl. 97. (n.) 
42299 — ——— — other to complain of fraud, 
ſurpriſe, or circumvention z uity will decree a performance i Vide Earl 
Angleſey v. Annefley, 4 Bro. P. C. 421. Vide ante, ſec. 3. pl. 62. — mw ® * 


16. Articles are conſidered in this court as 21 April 1743, «or. Hardw. C. 


minutes only which the deed may afterwards Marcbione/s of Blandford v. . 
explain more at large. * 1 2 


S. C. There is no difference between articles The ruling caſe in this reſpe& 
unexecuted in toto, or in part only; for all the caſes {5 Coventry v. Coventry, 1 F. 
go upon this ground, that what is covenanted to be ng 
done, is conſidered as done. 


17. Delivery of poſſeſſion or payment of money 9 Nov. 1743, cor. Herde. C. 
is part performance of an agreement not reduced L. » 3th, 4. 
into writing. 


18. An agreement not ſigned by one party is 1 Feb. 1748, cor. Hardw. C. 
binding on him, where acquieſced in and acted Ov. Davies, 1 Vel. 82. 
upon, for it is the agreement of all. 5 


19. Covenant in marriage articles to buy land 10 May 1787, cor. Hardw. C. 
of the clear yearly value of 500 J., and ſettle the Pine! v. Hallett andotbers, 
lame; he directs by will that the moiety of a houſe 27, 7oeonnd Ali Arcade 
and copyhold eſtate ſhould be taken as part : held Amb. 237. : 
they ſhould not. He alſo directs his eſtate at M. Lord Londonderry v. Waine, 
on leaſe at 180 J. per ann. to be taken in part ſatiſ- — 
ſaction. The rent was afterwards reduced to 150/. 


fer ann.: held to be taken as at his death. 


20. One on marriage gave bond to ſettle an NM. 1760, cor. M. K. 
eſtate of inheritance on himſelf and wife, and the Es Pryor, Amb. 391. 
iſſue of the marriage ; he ſettled the perpetuity 3 
of a penſion payable out of the cuſtoms: held a E. of Bath's caſe, 2 Ch, C2. 


good performance. 


21. Mar- 
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H. 2766, cor. Hardw. C.“ 21. Marriage articles, to ſettle land on huſhand 
Cordevell v. Mackrill, Amb. 515. and wiſe, and the heirs of the body of the huſband 
Tae, Calin, n bum. by the wife. After marriage a ſettlement was 

4 | made, reciting the articles, and ſaid to be in per- 
formance of them, by which the eſtate was con- 
reyed in the words of the articles. Huſband and 
wife levied a fine, and agreed to ſell the eſtate. 
Bill by ſon of the marriage to earry the articles 
into execution by a ſtrict ſettlement, but the arti- 


See more under laſt and next Sections, and 
under Marriage Settiement, Money. 5 


Sec. 5. Of Parol Agreements; how far 
controlled by the Statute of Frauds 
and Perjuries: And herein of Part Per- 
formance and Execution of Parol 
Agreements, and ſuch Circumſtances 
as may be conſidered ſufficient to carry 
a Caſe out of the Purview of that 
Statute. | 


H. 7682, cor. North, C. S. 1. BILL for an execution of a parol agreement 


Re, 11 151. for a leaſe of an houſe to plaintiff, who in 
Vide SY Aylesford's caſe, Stra. Confidenee of the agreement had laid out money. 
783. contra et wide peft, pl. 6, Defendant pleads the ſtatute of frauds. Plea 
, Note; This caſe was never fo allowed 

decided, and has been often over. 4 | 

ruled. ide Whitchurch and Bevis, 2 Bro. Ch. Ca. 564. Cook v. Tombs, 2 Anftr. 420. N 
alſo Robertſon v. St. John, 2 Bro. Ch, Ca. 140. and Pym v. Blackburn, ante, ſ. 3. pl. 97. (n.) 


P. 1682, Canc. 2. Agreement parol by a feme whilſt ſole, that 


cr, i. .“ if the died without ifſue, ſhe would leave her heir 
vide Maynard v. Moſeley, where at law the land or 500 l. Agreement decreed to 
ſuch an agreement, aſter an eſtate - he executed. | 

tail, was decreed, 1 Ch. Rep.253. 


P 1682, Canc. 3. Parol declaration is ſufficient to charge lands 


Newman v. Fobrſen, 1 Fern, 45. with payment of debts, where a man has but an 
: I Eg. Abr. 197. pl. I. . e uit onl . 

This is a dictum per ſolicitor. quity Ye 
general only, and not a determination of the court. i 
Miete; Creditors are fo far favoured in equity, that whenever it appears to be the teſtat 's intent that 
his lands ſhall be liable to his debts, equity will make them ſubject, though there are not expreſs words 
of charge; but there muſt be ſomething more than a bare declaration, otherwiſe it ſhall be intended 
out of the perſonal eſtate and not the real. 


M. 1682, cor. Charleton, IJ. 4. A father on a treaty of marriage of his daugh- 
M. 1683, cor. North, C. S. ter does by a letter written to a third perſon agree 


* — 2 mpeg 20 to give 1500 J. portion to his daughter, and to 


Vide Bird and Bloſſe, charge it upon his land ; this, as it is a writing 


2 Vent. 361. | Ggned 
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fi the party, takes it out of the ſtatute of | 

— x rjuriesz and it being to charge land, 

is properly ſuable in equity. 


. A. by parol agrees with B. for a leaſe, which k. 1683, eve, North, c. 8 
is 4 peruſed and corrected by A's Sir Jo. Lowther v. Carilly 


1 Fern, 211. 


counſel, and afterwards engroſſed and executed by , Te. thre 21. fl ut. 
B. Upon a bill to compel A. to execute a coun- 

terpart, ſhe pleaded the ſtatute of frauds in bar. 

Lord Keeper ordered A. to anſwer, and to fave 

the benefit of the plea to the hearing, 


6+ There is a difference between money laid M. 1683, cor. North, C. &. 
out in neceſſary repairs and laſting improvements, H 1222 

and money laid out for fancy and humour; the ern "he: 
former ſhall be allowed, though not the latter. 7ide Hollis and Whiteing, ante 


Where there was a parol agreement for a leaſe, pl. 2. 
and part of the agreement was, that the ſame ſhall R rayon envy 
be put into writing; the queſtion whether ſuch defign to prevent, either in mar- 
agreement be binding, was referred to a court of . — —— in- 
, , trariety 
law. of evidence, ſeveral caſes not 
liable to theſe inconveniences have been determined to be out of the ſtatute, upon the diſtinctions in the 
following caſes, which ſeem the more neceſſary to be mentioned, as many of the printed caſes on this 
ſubject take no notice of them, and by not giving all the circumſtances of the caſe, frequently contra. 
dict each other, Firſt, as to the diſtinction, rhat though the agreement be by __ and in no part exe- 
evted, yet if there be no incertainty, the court will decree it 3 as in Croyſton v. Prec. in Ch. 208. 
Simondſon v. Tweed, Prec. in Ch. 374. Gunter v. Halſey, Amb. 586. Sed quare, Whether in 
theſe caſes defendant infiſted on the ſtatute. Vide Eyre v. Iveſon, T. 1785, Cited 2 Bro. Ch. Ca. 563. 
and Stewart v. Careleſs, cited 2 Bro. Ch. Ca. 564, 565. and in Whitchurch v. Bevis, where Lord 
Thutlow allowed a plea of the ſtatute of frauds, though a * agreement was confeſſed by the anſwer. 
Secondly, That though the agreement be by parol, yet if it be agreed to be reduced into writing, and part 
of the agreement is executed, but the reducing of it into writing 2 by fraud, it — 3 as 
in Sir George Maxwell and Lady Montacute's caſe, Prec. in 526. and 1 P.Wms. 618. Thirdly, 
Where the agreement is ſigned but by one party, yet it may be decreed on the circumſtances of fraud as in 
—— and Amhurſt, Prec. in Ch. 402., and Mallett and Halfpenny, reported 2 Vern. 373. nomine 
fpenny v. Ballett. | 
Vide Pym v. Blackburn, ante, ſect. 3. pl. 97. and the ſpecial notes thereto ſubjoined. 


7. Adminiſtratrix and her two children, entitled M. 1633, cor. North, C. 8. 
to a leaſe of a houſe, agree by parol to make a leaſe 8 
to J. S., and the adminiſtratrix executes the leaſe. 1 Fa. Aon _=_ 
Upon a bill to compel the children to join, they | 


cannot plead the ſtatute of frauds. 


8. A man having made his will, and his wife 1684, cor. North, C. 8. 
executrix, the ſon prevails on the mother to get his ay 1 
father to make a new will, and that he might be z.. .4. 0p & 
— a" and promiſes to be a truſtee for on * and — 

is mother. The mother had but a ſmall legacy e, Nan: 
under the will. Truſt decreed upon the point of morn nd Lets _ 
fraud notwithſtanding the ſtatute, 


9. A parol agreement for a purchaſe, and poſ- H. 1685, cor. Jeffries, C. 


a Þ . ber v. & 
ſeſſion delivered, decreed to be performed _ _ z hy: 4 —_ 


Go | Ae Agreement. 55. 
1 Fg. Ab. 21. pl. 9. a ſubſequent purchaſer with notice, who had 2 

4 ay — * conveyance, and had paid his money. 

ment, not ſigned, yet being in part executed, was decreed. 


H. 268 f, eor. Jeffries, &. 10. A ſettlement of a jointure actually made is 
Bellgſi v. Benſon, an evidence, that all parol agreements before the 
Bagh A 5 marriage were actually reſolved into that. 


NI. 1687, cor. Jeffries, C. 11. A. and B. being joint leſſees of a building 
— — leaſe, A. by parol agrees to ſell his intereſt to 
2 Er. 4b, 24 Pl. 1. B., and accepts a pair of compaſſes in hand to bind 

the bargain, The defendant pleads the ſtatute of 
— frauds, is ordered to anſwer, and the benefit of his 


plea is ſaved to the hearing. 


H. 1690, Cane. 12. Sealing not neceſſary to bring an agreement 


Wheeler v. Newton, out of the ſtatute of frauds, 
Prec. in Ch. 16. 


2 Ez. r. 44+ Co LL Gilb, Cb. 245» S. C. more fully reported. 


H. 1690, Cane. 13. Marriage agreement is reduced into writ- 
Cotes v. Maſcall, ing, but not ſigned by either party, yet decreed to 
2 Vern. 34. 200. 

1 Eg. Abr. 22. pl, 18, be performed, ; 
H. 1690, Cane. 14. One by letter under his hand promiſed 
1, , a Co 1c00c/, with his nicce, but in his letter diſſuaded 


1 Eg. Abr. 23. pl. 19. her from marrying the plaintiff; and though he was 
| afterwards preſent at the marriage, and gave her in 
marriage, yet the court would not decree the pay- 
ment of the 1000/., but left the plaintiff to his 

action at law. 


13 1694, Cane. 15. One by letter ſays he will give 1500 J. with 
Wankford v. Fettherlry, his daughter; the daughter marries, and the father 


„ Bp is privy to it, and ſeems to approve of it : the 


Af 22. pl. 17. 2 Freem, 201. daughter dies, and the huſband takes adminiſtra- 
5. O. where the reporter ſays, tion, The father decreed to pay the 1500 J. por- 
that Lord Keeper cited two caſes, tion 

viz, Hart v Moore, where a por- 1 
tion was decreed upon a letter written; and Maſquill v. _——, where writings were prepared and ap- 
proved, but being blotted, were ordered to be written fair, and were ſo; but before they were ſealed 
the party died, and equity charged the executors with the portion. | 


M. 1702, "WY 16. If on a bill brought to have execution of a 
Croyfton v. Banes, parol agreement, the defendant by anſwer confeſſes 


9 a, n the agreement, without inſiſting on the ſtatute of 
M. 1713, Canc. frauds, c. the court will decree an execution, 
Smendhen v. Tweed, becauſe no danger of perjury from a contrariety of 
Prec. in Cb. 374. id 

Gilb. Ca. in Eg. 35. CVIGENCE. | | 
Vide 2 Eq. Abr. 44+ c. 6. 47. 15. 1 P. Wms. 618. Prec. in Ch. 526. 534. 2 Veſ. 441. 1 Bac. 
Abr. tit. Agreement, 6. 2 Str. 783. 1 Vern. 151. 159. 2 Vern. 37 3. ——#ide Gunter and Halſey, 
Amb. 586. Sed guere, if defendant inſiſted on the ſtatutæ ?: Vide Eyre and lviſon, T. 1785, cited 
2 Bro. Ch. Ca. 563.; and Stewart and Careleſs, cited 2 Bro. Ch. Ca. 564, 565. ; and in Whitchurch 
and Bevis, 2 Bro. Ch. Ca. 559., where Lord Thu low allowed a plea of the ſtatute of frauds, though a 
p2rol agreement was Contclied by the anſwers 
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19, A public ſi is held for ſale of an eſtate, 
and A. offering 1250 J. for it, it, is accepted and 
agreed to, and conveyances are ordered to be got 
ready, and A. is put into poſſeſſion 3 but diſputes 
ariſing about ſettling the conveyance, A. gets an 
aſſignment of a mortgage to which the eſtate is 
ſubje&, and antedates it, and refuſes to go on with 
the purchaſe. Though the agreement was only 
by parol, yet on the circumſtances of the caſe A. 
is decreed to proceed in the purchaſe. 


- 18, Equity will relieve in caſe of a fraud, al- 
though there be nothing in writing to charge the 
party ; as if 4. agrees with B. by parol for a leaſe 
of ground; B. enters and builds, and then 4. re- 
fuſes to grant him a leaſe. On a bill by B. to have 
this agreement executed, A. pleads the ſtatute of 


frauds; the agreement being parol, court over- 


ruled the plea, and the Maſter of the Rolls after- 


A-— 61 
H. 1901, Cane. 
Fyle v. Williams, 
2 Vers. 455- 
1 Eg, Abr. 21 I, 9. 
Vide Foxcroft and Lilter, Colles* 
P. C. 108. Butcher and Stape- 
ly, ante, pl. g. 


M. 1701, Canc. 
Flogd v. Buckland, 2 Freem, 268. 
2 Ex Abr. 44. pl. 7. 
Vide Twyne's caſe, 3 Co. 
Butcher's caſe, 1 Eq. Abr. 21. 
pl. 9. 1 Eq. Abr. 20. pl. 5. S. P. 
2 * f 5. S. P. Foxcroft's 
caſe, Giib. Eq + 4+ 11. and 
Colles' P. C. Sw — and 
Foſter, 9 Mod. 37» | 


wards decreed A. to perform the agreement, and 


to pay coſts, | 


19. Bill for a diſcovery of aſſets. A term had 
been aſſigned to defendant, and it was ſuppoſed to 
be in truſt to attend the inheritance of teſtator, but 
no truſt was declared in writing, and defendant by 
his anſwer denied the truſt. C. S. declared, that 
though he was ſatisfied of the truſt, yet as there 
was no writing to-declare it, he could not imply 
one in oppoſition to the very letter of the ſtatute 
of frauds. 


20. The provoſt and ſcholars of King's College, 
Cambridge, being ſeiſed in fee of the tithes of P. Q 
cum pertinentits, by deed demiſed the ſame to D. 
for 21 years, who afterwards in conſideration of 
350 J. covenanted to convey to defendant, his exe- 
cutors and aſſigns, the ſaid tithes during her inte- 
reſt therein z - the plaintiff treats with defend- 
ant for theſe tithes, and defendant ſends his ſon and 
two other perſons with a letter to plaintiff, wherein 
defendant ſaid, that if he parted with the tithes, it 


+ ſhould be on the conditions therein particularly men- 


tioned, Plaintiff accepted of the terms, and the 
next day ſent his attorney to acquaint defendant 
with it, and defendant delivered to the attorney a 
copy of D.'s agreement, and appointed a day for 
executing the ſame; but in the mean time defend- 
ant went to D. (who had notice of defendant's agree- 
ment with plaintiff) and ſettled a conveyance from 


her.— Lord Keeper decreed defendant to * 
this 


P. 1705, cor. Cowper, C. 8. 
Skett v. Whitmere, 2 Now 281. 


H. 1706, cor. Cowper, C. 8. 
Coleman v. Upcott, - 
s Vin, Alr. 527. pl. 17 
2 Eq. Abr. 45. pl.g. 
Note; If a man (being in 
company) makes offers of a bar- 
gain, and then writes them down 
and figns them, and the other 
y takes them up and prefers 
is bill, this ſhall be a good bar- 
gain, and the party ſhall be com- 
—_ to a ſpecific performance of 
t. Dict. er C. S. in S. C. 


Agreement. 93. 
this agreement, for that it was directly within the 
ſtatute of frauds, as being an agreement ſigned by 
the party to be charged with the ſame, and there was 
no need of its being ſigned by both parties; and 
plaintiff by his bill has ſubmitted to perform his 
— of the agreement. This, though it was not at 


n 


rſt a contract, but conditional only, if the other he 

would accept of it, yet when the other had accepted hi 

of it, it was all one; and defendant intended it ſo be 

by his ſending his fon with the letter, and two per- in 

ſons beſides. el 

cc 

H. 1707, cor. Cowper, C. 21. Where a parol agreement is n to be * 
Ld — v. Redbridger, put in 2 — — to ys — 01 
D 22. 4 5 ; ph 1. equity will enforce the execution of it, notwith- of 
S. C. but not S. P. ſtanding the ſtatute of frauds. th 
M. 1708, cor. Cowper, C. 22. Agreements ſince the ſtatute of frauds, &. in 
Hales v. Yanderchem & Ux. axe not to be part parol and part in writing, yet a 40 
. depoſit for a performance of a written agreement, 0 


though there is no writing declaring the depoſit to 
— a ſecurity, is not within the purview of the 
atute. | 


M. 1708, cor. Cowper, C. 23. A. and B. being ſeverally in treaty to pur- 
on Appeal from the Rolls, chaſe a houſe and toft of land, they agree by parol 
—_— _ ol - that A. ſhall deſiſt, and that B. ſhall purchaſe, and 
let A, have part of the ground which he wanted at 
a proportionable price. B. purchaſes, and refuſes 
to perform the agreement. 'This being a parol 
agreement, is within the proviſion of the ſtatute 

of frauds, 


1708, cor, Cowper, C. 24. A. enters into treaty with C. about a parcel 
Anon. 5 Fi 8 521. Pl. 32; of land, and ſo did B. A. tells B. that if he would 
* deſiſt, and permit him to go on with his intended 
purchaſe, he would let him a parcel of ground 

which he deſired; to this B. agreed, and A. after- 

wards completed his purchaſe with C.; then B. 

defires A. to let him have the parcel of ground; 

A. anſwers, that now he could not, becauſe it 

would be more convenient to him; and ſays, 

« though I intended to let you have it, as the cir- 

a —.— then were, yet my purpoſe and in- 

de tentions are now altered.“ B. brings a bill to 

have a performance of this agreement; A. inſiſts 

that he made no abſolute promiſe, and ſets forth 

ſuch agreement as before, and alſo inſiſts upon the 

ſtatute, that there ought to have been an agree- 

\ ment in writing. Lord Chancellor—Here is no 
abſolute and poſitive agreement, but the words are 

ambiguous 
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iguous and uncertain; and the fatute intended 


to ouft as well all ſuch ambiguous agreements as to 
= perjuries, Ce. This agreement will not 


ind unleſs it were in writing. 


A— 63 


25. The father purchaſes lands to him and his R. 1708, cor, Cowper, C. 


heirs, and when he was on his death-bed ſends for 
his eldeſt ſon, and tells him that theſe lands were 
bought with his ſecond ſon's money, and that he 


intended to give them to him; whereupon the 


eldeſt fon promiſed that he ſhould enjoy them ac- 
cordingly. The father dies. Held per Lord Keeper 
Wright and Maſter of the Rolls, that the eldeſt fon 
ought to have theſe lands, becauſe by the ſtatute 
of frauds there ſhould have been a declaration of 
the uſe or truſt in writing. But Cowper C. was of 
another opinion, becauſe of the fraud in this caſe, 
in that the eldeſt ſon promiſed the father upon his 
death-bed that the other ſhould enjoy the lands; 
ſo he took this to be a caſe out of the ſtatute, 


26. J. C. being ſeiſed of copyhold lands as a 
roviſion for his ſon, ſurrenders the reverſion after 
is deceaſe to him in tail, and 14 years after he 

treats with Sir C. C. for a marriage between his 
ſon and Sir C.'s daughter. Sir C. propoſed to give 
with his daughter 2000 J. if J. C. would make a 
ſuitable jointure ; and thereupon F. C. propoſed to 
ſettle houſes in Chancery-lane and in Queenbithe, 
but he having only a term for years in them, 
Sir C. rejected the offer, and ſaid to J. C., that he 
wiſhed the copyholds might be the lands and the 
houſes in Dueenhithe, F. C. replied, that the 
copyholds were already ſettled upon his ſon, and 
that the houſes in Rueenhithe ſhould be ſettled upon 
his daughter. Upon this aſſurance the marriage 
proceeded, and the houſes in Ducenhithe were 
covenanted to be ſettled for her jointure, and to the 
heirs of her body in full ſatisfaction of all dower 
and thirds. The 2000 J. is paid, and the marriage 
took effect. Afterwards J. C. the father married 
a ſecond wife; before which ſecond marriage, in 
conſideration of a certain portion to be paid, (400 J. 
of which was not paid,) he covenants with the 
plaintiffto jointure the copyholds upon his intended 
wife; and to ſhew that he had a power ſo to do, 
he produced the ſettlement upon his ſon's wife, 
wherein was no mention of the copyholds : and to 
carry thoſe laſt articles into execution, the plaintiff 
being truſtee, preferred this bill, and alleged =_ 

4 e 


Sellack V. Harris, 
Vu. Abr. 521. pl. 3t, 
2 £g. Abr. 46. Pl. ifs 


P. 17 cor. Cowper, Cc. 
Heir v. Clarke, 2 


2 Eg. r. 46. fi. 13+ 
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H. 1710, cor. Cow per, 2. 


Hall v. Butler, 
1 Eg. Abr. 20. pl. 7. 


1712, Cor. Harcourt, Co 
Hodgſon v. Hutchinſon, 
5 Vin. Abr. 522. pl. 14+ 


2 Eg. Abr. 47. Pl. 14. 


Agreement. 55. 
the ſurrender to J. C. s ſon was fraudulent. Lord 
Chancellor was of opinion it ſtood clear of all 
fraud, and was well deſgned as a proviſion for the 
ſon, which is by the father declared to be the cauſe 


of the ſurrender : the ſubſequent agreement ren- 


ders the ſon a valuable purchaſer, and the caſe 
ſtands clear of the ſtatute of frauds; for it was 
not neceſſary that that part of the agreement which 
relates to the copyholds ſhould be reduced into 
writing; for the ſon then had a legal eſtate in him, 
and the marriage muſt be underſtood to proceed 
both upon the aſſurance of ves being ſettled 
upon & ſon, and that part of the agreement com- 
priſed in the deed, Bill diſmiſſed with coſts as 
againſt the ſon. 


27. On a treaty of marriage between defend. 
ant's ſon and plaintiff's daughter. Defendant 
2 to ſettle an eſtate in fee of 601, per ann. on 
his ſon, and take him into partnerſhip; and plain · 
tiff agreed to give a leaſehold eſtate of 300 J. per 
ann. as a portion with his daughter. The fon 
wrote his father the nature of this agreement, and 
received his anſwer and approbation. The 'mar- 
riage took effect, and on the marriage-day the 
wife fell ſick of the ſmall-pox: ſhe recovered ; 
but the ſon caught it, and died. During his ſick- 
neſs he made a will, and deviſed the leaſehold 
eſtate to his father. The widow and her father 
brought their bill to have the agreement per- 
formed in ſpecie, inſiſting that the ſon's letter, 
and the father's anſwer, would carry it out of the 
ſtatute of frauds; but the father denied the con- 
tents of the ſon's letter, and ſaid he had burnt it 
among waſte paper. The Chancellor doubted if 
he could relieve the plaintiffs and recommend a 
compromiſe, 


28. 4. encouraged the courtſhip of his ſon 
with B. 's daughter, who promiſed by letter to give 
her 500/. if A. would ſettle 100/. per ann. on the 
ſon, which A. refuſed. The ſon and daughter 
married privately ; and after this letter was writ- 
ten, A. conſented and B. refuſed. On a bill for 
performance of this agreement it was objected, 
that theſe promiſes were within the ſtatute of 
frauds, and that the letter, being after the mar- 
riage, ſnould not bind. But decreed contra by 
C. S. on the circumſtances of the father's privity 
and conſent to the match, and of the marriage, 


by 
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by afterwards approving it. That it was out of 
the ſtatute, if no letter had been written, for the 
agreement is admitted by the anſwer; but this 
caſe does not depend on parol evidence or admiſ- | 
ſions: for the letter after marriage, conſidering the | __ 
tranſactions before, is ſufficient. The offer to 
ſettle 100 J. per ann. ſhall be in tail, with a power 
to the huſband to charge it, with 500/. for younger 
children, being the mother's portion; and decreed 
accordingly. G 


29. On a marriage treaty the intended huſband P. 1718, cor. Cowyer, C. 


and young lady's father want to a counſellor's Rn ON 
chambers to have a ſettlement drawn, in con- 1 Eq. Abr. 21. pl. 8. 
ſideration of the portion the father propoſed to 2 Cb. Rep. 284. 


give. Minutes of the agreement were taken down 1 On 1 rg ee 


in writing by the counſel, and given by him to his Maller v. Halfpenny, 2 Vern. 


clerk to be drawn up in form. The next day the 373: and 1 Eq. Abr. 20. pl 6. 


father dies, and the day following the marriage ag ergy eras ga 


was ſolemnized. This agreement, notwithſtand- the general doctrine as laid down + 


ing theſe preparations, held, to be withia the = _ ſy though tree as ap 
* . : Cale * 
ſtatute of frauds and perjuries. | . as and tis the Arras tos 


tween this caſe and Welford arid Beazley was that there the defendant figned a complete agreement, 
knowing the contents, and was bound by it, but here the writing was only a ſketch not confirmed, and 
in the father's hands. | 


30. One point in this caſe was, whether an T. 1719, cor. Macciesfield, C. 


agreement, not in writing, being executed on one muy rage” * 3. on — an 
part, and an enjoyment accordingly, could be ſo pig free. in Ch. 208. 374. 


far impeached as to lay the party open to an account 402. 526. 533. 560, 1 Verne 


. . . 151. 303. 473. 2 Vern. 455, 6. 
e court was clear of opinion it ſhould not; for & 12. 16. 1 Veſ. 82. 441. 


this would be much harder than ſetting aſide the Bund. 65. Stra. 173. 1 Ack. 


agreement at firſt for want of writing, which yet, *: * 7x" ; 6 88 


if executed on one part, had been always looked Lamas v. Bally, 2 Vern. 627. 
upon ſo far concluſive as to induce the court to cone. . 


| . Vide Hollis and Edwards ante, 
decree an execution on the other part, and not to 4 6. () yar. Blackburn, 


deſtroy or avoid the agreement, fo far as it was al- ame, H. 3. pl. 97. (n.) 
ready carried into execution. | 
31. Upon a marriage treaty inſtructions are P. 1720, cor. Parker, C. 


given by the huſband: to draw a ſettlement, and by Lady 3 _ — — 
him privately countermanded, and afterwards he , p, n 618. Prec. in Ch. 0 


perſuades the woman, by afſurances of ſuch ſettle- 1 Eg. Abr. 19. p. 4 


ment 1 i 1 Stra. 236. Cub. Cb. 244. 
» to marry him. This agreement ſhall be rr. 


executed. Vide Hollis and Edwards, ante, 


pl. 6. (n.) Pym v. Blackburn, ante, .. 3. pl. 97. (n.) — Yide more as to pleas of the ſtatute of 
frauds in caſe of parol agreements, Hawkins a Holmes, 1 P. Wms. 770. and Whitchurch and 
Bevis, 2 Bro. Ch. Ca. 559. and under tit. Plea (). » 


32. A, agrees with B. a broker for 5o00/. South P. 1729, cor, Parker, O. 
Sea ſtock. The broker, according to uſage, made po aca... 
Vol. I. F | an 
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2 E. Abr. 49. e. 19. and 70. an entry of this agreement in his pocket - book, it 


6 e. 9. : . , * 8 
Na F. Was 08. Bunb. _ no 2322 reduced into writing, is within 
135. 5 Vin Abt. 507. pl. 18. the itatute ot frauds. 5 
3 Burr. 1921. et wide Cud and h 
Rutter, 1 P. Wms. 570. 2 Eq. Abr. 18. pl. 8. where M. R. decreed a ſpecific performance of a 
contiact for South- Sea Rock ; hut his Honour's decree was reverſed on appeal tu the Lord Chancellor; 
and in Buxton and Lifter, 3 Atk. 383. Lord Hardwicke ſaid, that ever fince this reverſal of his Ho- 
nour's decree it has been the conſtant rule not to entertain a bill for a ſpecific performancs in caſe of « 


chattel, . 7 ; 
Vide Hawkins and Holmes, S. C. In pleading the ſtatute of frauds, it is 

1 P. Wms. 770. neceſſary to ſay that the agreement was not re- 
duced into writing. 


* 


P. 1721, Cane. 33+ 4. agrees with B. for the purchaſe of nine 
Scageed v. Mece and Leorardy, houſes which were in mortgage 10 J. S., and pays 
4. tbr. ru "20, him a guinea in earneſt. B. writes .a note to 

1 Stra 426. J. S., and deſires him to deliver up his writings i 


F- 2 ide 4g * "7 the bearer, he having agreed to diſpoſe of them, which 
1 Ak. 12. 8. P. & quere if not J. S. refuſed, unleſs all the mortgage-money was 
S.C. 6 Com. Dig. tit. Agree- paid him down, and afterwards purchaſes the 


menty 236. 2,54: J. 2.38. houſes himſelf, On a bill brought by 4. for a 


Mete; In this caſe the ſtatute ſpecific execution of the agreement it was held, 
was inſilted upon by way of an- that neither the guinea paid down, nor the note, 
1 (which was only an evidence of aſſent, but did not 

aſcertain the terms of the agreement,) were ſuf- 
ficient to take it out of the ſtatute of frauds and 
perjuries. 


M 1721, cor. Macclesfield, o. 3. One alters a draft with his own hand for 
. purchaſing an eſtate. Ihis is not a ſigning to take 


5 .. it out of the ſtatute of frauds, though the ſeller 
Vide Ithell and Potter, deter- afterwards executes the conveyance, and cauſes it 
mined at the Rolls, T. 1719, to be regiſtered in Middleſex. 
on the ſame point, 
Vide Stokes and Moore, in Scacc. 1 Mar. 1786, 1 P. Wms. 771. (n.) Tawney and Crowther, 


2 Bro. Ch. Ca. 318. where a letter referring to and promiſing to perform an agreement, though not 


figned, was held to take it out of the ſtatute. | 

Mete; Where one party has been permitted by the other to act upon a parol agreement, it is con- 
ficered as a ſpecies of fraud in the latter to inſiſt upon the ſtatute as a bar to a ſpecific pertormance of 
the whole agrerm-nt, Lide Hollis v. Edwards, 1 Vern. 159. Butcher v. Stapely, 1 Vern, 363. Fox- 
croft v. Liſter, cited 2 Vern. 456. Lamas v. Bailey, 2 Vern. 627. Floyd v. Bucklandz 2 Freem. 268. 
Savage and Foſter, 9 Mod. 37. Lord Pengal v. Roſs, 2 Eq. Abr. 46 pl. 12. Anon. 2 Eq. Abr. 48. 
pl. 16. Lockey and Lockey, Prec. in Ch. $19. Seagood v. Meale, Prec. in Ch. 561. Clerk v, 
Wright, 1 Atk. 12. Lacon v. Mertins, 3 Atk. 4. Earl of Aylesford's caſe, 2 Str. 783. Gunter and 
Halſey, Amb. 586. Whaley v. Bagenal, 6 Bro. P. C. 45. Whitbread v. Brockhurſt, 1 Bro. Ch. 
Ca. 304. In what caſer, and in what manner the ſtatute of frauds may be pleaded to a bill for a 
ſpecific performance of a parol agreement. Yide Whitbread and Brockburſt, 1 Bro. Ch. Ca 404- 
Whitchurch v. Bevis, 2 Bro. Ch. Ca. 559. ; and the caſes there mentioned. 


NM. 1521, in Sesce. 35. Parol agreement for the ſale of copyhold 
1 lands carried into execution. 


ide 1 Vern. 364 151. 759. 473. 2 Vern. 200. 373. Prec. in Ch. 526. $61, — Quere, if 
Eopyholds re incliided in the general words of an act? Haydon's caſe and Hard. 434.——How fat 
equity will carry a parol agreement in part executed into full execution. Vide 2 Ch, Ca, Leake . 
Morrice, Hatton v. Grey, Lyfeer v. Pycroft, Bawdes v. Amhuiſt, Seagvod v. Gold. 
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36. A letter from a 7 4 to ay — by T. 1 2, cor deres, — 
which he agrees to give her 3000 J. portion, an e v. Tracey, 1 P. Mun 65, 
this not >. to Go an — 9 . 
her, does not take the promiſe out of the ſtatute 
of frauds; for he could not be ſuppoſed to have 
married her in confidence of a letter which he had 
not ſeen, 3 ; 

The father agrees to give his daughter 30007, 8. C. as ftatedin g Med. 3. 
as a marriage portion with the plaintiff, and, hav- IE 
ing deviſed 2000 4. to her, died before the mar- 1 EIA abr. 21. Stra. 738. 
riage. Decreed that the huſband ſhall not have 1 Veſ. 530. Amb. 424 
the other 1000 /, becauſe he knew that 2600/, „Cem. Dig. tit. Chancery, 


Z. 2. ontbl. Eq. 199. 
was deviſed to her, and having accepted that la the Kd + are, 4 755. 


* 
* 


legacy in marriage, he ſhall have no more. & — of cif — duc 
37. A parol agreement being confeſſed in anſwer H 1724, Cane. 


ũ* t d thou h i w itin b H: r v. Read, 9 Mod. 86. 
ſhalt be execu 3 _ l | The . Com: b. Ch a C. 
agreement in this caſe was originally in writing, , bre. Ch. Ca. 559. Whit. 


but was loſt. church and Nevis. Where a man 

takes poſſeſſion in purſu ince of 
an agreement the court will decree execntion of it. Yide Clerk v. Wright, 1 Atk. 12. Earl of ayleſ- 
ford's caſe, Str. 783. Lacon v. Mertins, 3 Atk. 4+ Butcher v. Stapely, 1 Vern. 363. Locke V. 
Lockey, Prec. in Ch. 519. Walker v. Walker, 2 Atk. 100. Gunter v. Ealſey, Amb. 586, Whit- 
bread v. Brockhurſt, 1 Bro. Ch. Ca. 404+ 417.——lt would be of dangerous conſequence to admit a 
parol agreement in evidence againſt a written agreement. Vide Partridge v. Powlet, 2 Atk. 383. Lake 
v. Phillips, 1 Ch Rep. 110. Irnham v. Child, 1 Bro. Ch. Ca. 92. Patmore v. Morris, 2 Bro. Ch. 
Ca. 219. Hare v. Sherwood, 3 Bro. Ch. Ca. 168. Jordan v. Sawkins, 3 Bro. Ch. Ca. 388. 


38. H. enters into a contract in writing with M. 1724, cor. Macclesfle'd, C. 
laintiff for the purchaſe of a college leaſe, Wai v. > ag rare 
laintiff agrees to renew the leaſe in Hs name, Ef. hr. 30. L. "_ 

or ſuch perſons as he ſhould appoint. H. directs 

plaintiff to renew the leaſe in C.'s name, and de- 

clares he bought it for him as his agent, Plaintiff 

brings a bill againſt both for the reſidue of the 

purchaſe- money. The decree at the Rolls was 

againſt both defendants to pay the money ; and in 

caſe H, fhould pay it, then he to be at liberty to 

proſecute the decree in plaintiff's name againſt 

defendant C. the principal. G. appeals; for that 

he did not give any authority in writing to H. to a 
buy it for him, and therefore by the ſtatute of x 
frauds he ought not to be bound 4 the contract. 

Macclesfield, C. affirmed the decree; for that the 

authority to treat or buy for him may be good 

without writing, though the contract itſelf muſt 

be in writing by the ſtatute of frauds, 


39. A. having /ands arid a perſonal eſtate, before. T 1724, cor. King, C. 
her marriage conveys all her e/tats to her ſeparate © Chriſmas v Chriſtmas, 
ve; to which the intended huſband was a party, , 11. . — of 16. 
and he coveridnted that he would not interfere with it. 3 


F 2 ; On 


69 Ame 


' The weed angered is not bn 


| eſtate, He died, never having paid off the mort- 


receipt of the ſeparate maintenance, if they lived toge- 


S ſuly 1725, cor. Macclesfield, C. 
Crull v. Dodſon, Sel. Ca. in Cb. 41. 
2 Eg. Abr. 51. pl. 28. 

: 5 Vin. Abr. 507. pl. 18. 

Vide Capper v. Harris, Bunb. 
135. where it is ſaid per Baron 
Gilbert, that if a contract for 
South-Sea ſtock be executed, 
equity will not unravel or break 
into it ; if executory, equity will 
not aid but leave plaintitt to 
feck his remedy at law. 


Agreement. {fs 


On this eſtate there was a mortgage for 300 /., 
which, before . theſe conveyances [executed], he 
verbally promiſed to diſcharge. During the coverture 
the mortgage was aſſigned over, and he covenanted 
thus: That I or my wife ſpall pay it, The huſband 
and wife lived with, great affection together, and 
he conflantly received all the profits of this ſeparate 


gage, leaving fortunes to children which he had 
by a former ventre: theſe the wife maintained after 
his deceaſe. She brings her bill, 1ſt, that her 
huſband's effects ſhould be applied to the redemp- 
tion of the mortgage; 2dly, to have an account 
of the. profits of her ſeparate eſtate received by the 
baron; 3dly, to have an allowance for the main- 
tenance of his children after his deceaſe. Decreed 
that the huſband's effects ſhould not be charged to 
redeem the mortgage, nor be accountable for the 
profits of her ſeparate eſtate received by him; and 
that the maintenance ſhould be counterbalanced 
by the intereſt of their fortunes. On a rehearing, 
King, C. ſaid, that there is no foundation to charge 
the 15 nd with the payment of the mortgage ; for by 
the TN of frauds, it is not a charge unleſs reduced 
into writing. All is at an end when there is an 
agreement in writing; all the converſation was 
only a previous ſtep, This is the ultimate ſettle- 
ment of the whole, affair on mature conſideration 
of every thing as between him and the mortgagee be 
might be charged, but not by the wife. As to the 


ther amicably, it ſhall be looked upon as done by the 
wife's conſent : as to the maintenance, ſhe has taken 
it upon herſelf, and ir doth not appear but the 
intereſt is ſufficient for that purpoſe, Decree 
aſhrmed, 


40. Defendant was a broker, and had 5000/. 
S2uth-Sea ſtock of the plaintiff's in his hands, who 
told him he would fell when ſtock came to 200/, 
Defendant, when the ſtock was riſen beyond that 
price, told him he had ſold 1000/. of it to A. at 
200 J. per cent., and 5001. to B. who was his part- 
ner, and the reſt he had taken himſelf at, that price; 
and entries were made in books accordingly, but 
in ſuch manner, that it looked as if done after the 
riſe of ſtock, and only deſigned as an evidence in 
caſe of a diſpute. The plaintiff inſiſted, that, at 
the time of the pretended ſale, ſtock was at 300/., 
and inſiſts on that price. The affair was left to 

arbitrators, 


r 1 — 


- without earneſi only nudum pactum. 
- ſhould: have been to account for the 5000/., and 
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arbitrators, and 4000 /. depoſited as a ſecurity for 
ſo much as ſhould be due. The arbitrate rs did 
nothing; ſo a decree was for the 4000/., againſt 
which the defendant petitions. The court was of 
opinion it was a fraudulent tranſaction, and that 
on the ſale, if ſuch there was, he ſhould have 
taken earneſt; for it has been determined, that 
ſuch a bargain is within the flatute of 2 and 

e decree 


the produce of it; but as the plaintiff acquieſces 
under the decree, and it is reheard on defendant's 
petition, the court would do no more than afhrm 
the decree. b 


41. The judges equally divided on this queſtion, M. 1725, cor. King, C, 
whether a contract for ſtock be within the ſtatute / 838 , 


of frauds which mentions goods, wares, and mer- Pickering v. Appleby, Com. 


chandiſes? ſo as to require the contract to be in — * „ 
iti 1 where u 
writing, or earneſt money to be paid. —— 1 — 


Crull and Dodſon, ante, pl. 40. 


42. Bill for a ſpecific performance of a promiſe T. 1726, in Scacc, 


inti Reynolds v. Cow 
by defendant to procure plaintiff to be made de- S 9 . 


=y to defendant's ſon as clerk of the Houſe of ?, Eg. Abr. 73. pl. 24- 
eers, or otherwiſe to provide for him, in con- Vida contra, Bac. Abr. 75+ 
ſideration of plaintiff's inſiſting upon and ſoliciting 

in procuring a reverſionary grant of that place for 

defendant's ſon, which defendant now enjoyed. 

Defendant pleaded the ſtatute of frauds, and that 

the promiſe was not in writing, nor to be per- 

formed within one year; and alſo the ſtatute of . 

limitations, that the promiſe was made above fix 

years before the bill filed. Plea allowed in both 

reſpects. 


43. The ſtatute of frauds is not pleadable where M. 1728, Cane. 


a parol agreement for a leaſe is executed in part, ay 4 qo 
j . , . 


and fix years poſſeſſion had. : Abr. 49. pl. 23. and in Seagood 
v. Meale, Prec. in Ch. 564. it is ſaid, that if leſſee had been put to no expence, a promiſe of a leaſe, 
though accompanied with poſſeſſon, would not be ſufficient to oblige the le Hop to execute a leaſe, But in 
many of the following cafes it has been held otherwiſe ; in which cafes equity has caforced the perform- 
ance of a parol agreement partly carried into execution, notwithſtanding the ſtatu e of frauds, Yide 
Hollis v. Whiteing, 1 Vern. 1 $1. Hollis v. Edwards, 1 Vern. 159. Butcher v. Stapely, 1 Vern. 363. 
Pyke v. Williams, 2 Vern. 455+ Foxcroft v. Liiler, 2 Vern. 456. Gilb. Eq. Rep. 4. 11. S. C. 
Lamas v. Bayley, 2 Vern. 627. Savage v. Foſter, 9 Mod. 37. Lord Pengal v. Roſs, 2 Eq. Abr. 46. 
pl. 12. Anon. 4 Geo 1. Vin. Abr. tit. Contract (H), c. 38. 40. Lockey v. Lockey, Prec. in 
Ch. 519. Seagood v. Meale, 1 Str. 426. 2 Eq. Abr. 49. c. 20. Prec. in Ch. 560. S. C. Clerk v. 
Wright, 1 Atk. 12. Lacon v. Mertins, 3 Atk. 4. Gunter v. Halſey, Amb. 536. Whaley v. Bage- 
— 3 Bro. P. C. 45. Whitbread v. Broclchurſt, 1 Bro. Ch. Ca. 404. Whitchurch v. Bevis, 2 lib. 
CA. 559. . 


44. If two neighbours agree that one ſhall take M. 7729, cor. King, C. 


a leaſe of houſes for the 3 of both, the _ =— — — Cn 


760 Ae 


8 Feb 1947, cor. Hardw. C. 


P. 1737, cor. Hard w. = 
Buekbouſe v. Croſby & al. 
2 £g. Abr. 32. pi. 44+ 


ſhall have the benefit, though the agreement is 
not in writing; and defendant's plea of the ſtatute 
of frauds was ordered to ſtand for an anſwer, with 
liberty to except, and the bencfit of it ſaved to the 
hearing. 


45. A. agrees for the purchaſe of an eſtate, but 
the agreement is not reduced into writing. Al- 
though A. in confidence thereof went ſeveral 
times to view the eſtate, and gave orders for con- 
veyances to be drawn; this court will not carry 
ſuch agreement into execution, and the ſtatute of 
frauds may be pleaded to a bill brought for that 
purpoſe. 

S. C. A letter is not ſufficient evidence of the 
agreement, unleſs the terms of the agreement are 
mentioned therein. But where a man takes poſ- 
feſſion, or does any act of the like nature in pur- 
ſuance of an agreement, this court will decree an 
execution of it. | 


46. M., being ſeiſed in fee of lands in the 


manor of B., borrowed 100/. of J. C. on mort- 


gage of them on 7 Odober 1730, and afterwards 
M., by letter dated 18 pril 1731, authoriſed &. 
an attorney to ſell the eſtate, which he fold to 
plaintiff for 300 guineas by parol, and received 
one guinea in earneſt, K. by letter adviſed M. of 
the ſale, which M. accepted by letter, dated 
8 June 1731. In July 1731 M. wrote to one H., 
offering to ſell ſame premiſes to him for 300 


guineas. H. and defendant: C. C. (on behalf of 
J. C. the mortgagee) agree with M. for the pur- 


chaſe at that price, and accordingly M. by inden- 
ture, dated 16 Auguſt 1731, conveyed the pre- 
miſes to J. C., in conſideration of 300 guineas 
then paid, before this conveyance. H. and C. C. 
had notice of plaintiff's title, but being examined 
as witneſſes for F. C., they both ſwore, that before 
the conveyance was executed to him they ſent for 
plaintiff, who agreed that all prior contracts be- 
tween him and MH. ſhould be void, and that it 


| ſhould be referred to M. whether plaintiff or J. C. 


ſhould be the purchaſer, and that M. by letter 
preferred J. C. Plaintiff brought his bill for a 
ſpecific performance of the contract with X., and 
confirmed by letter from M. To take off the 
teſtimony of the witneſſes who ſwore to the 
waiver of the contract, it was proved, that C. C. 
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was tenant of the land and = rent to 7. C., 


and that H. had declared that he and J. C. were 
to divide the purchaſe between them. Per cur. — 
The objection as to C. C. was ſufficient entirely 
to take off his teſtimony, but as to H. it went 
only ro his credit. Decreed for plaintiff with 
coſts, Lord Chancellor ſaid, here was a contract 
on the part of M., and though it was ſuggeſted 
that a mutual contract in writing ſhould appear 
on both ſides, yet that objection has been as often 
over-ruled, If a — in writing was to be 
waived by parol, very clear proof is expected, 
which, in the principal caſe, was not fo clear. 
The ſtatute of frauds requires all contrafts concern- 
ing land ſhould be in writing. An agreement to 
waive a purchaſe contract is as much concerning 
lands as the original contract; but no occaſion 
now to determine this point. 


47. A court of equity will not lay down any 2» Nov 1738, oor. Harde. C. 
other rule of conſtruction with regard to the Rufe! & % v. Hammond & al, 
ſtatute of frauds and perjuries than à court of „ Ch. Ca. 84. 1 Ver. 


law does. | 100, 101. 464. 2 Vern. 40. 475. S. P. Eq. Abr. 23. 2 Ventr. 3. 65. 


48. It is not only contrary to the ſtatute of » Avg 1742, cor. Hardw. C. 
frauds, but to the common law before the ſtatute, Parteriche v. Porolery 2 Ark 353+ 
to add any thing to an agreement in writing by 
parol evidence, 


49. The ſtatute requires that all declarations of 7 Nov. 1749, cor. Hardw. C. 
truſt ſhould be in writing, otherwiſe they are abſo= . Wills, 2 4h. 71, 
_y void, except ſuch as ariſe by conſtruction of 
aw, 

S. C. There is another way of taking a caſe out 
of the ſtatute, which is by admitting parol evi- | ; 
dence to ſhew the truſt, from the mean circum- 
ſtances of the pretended owncr of the real eſtate, 
that makes it impoſſible for him to be the purchaſer, 


P. 1742, cor. Hardw, C. 


1 on an account ſtated owes B. oo J. 
5 4 Briaict v. Manners, g Mid. 234. 


A. agrees to give bond for 100/. and to ſecure the 
remaining 300 J. by mortgage. A. delivers a deed of 
conveyance to C. an attorney, who takes inſtructions 
to draw mortgage ; but before the bond or mort- 
gage is executed, A. dies. Though this agree- 
ment by parol be proved, yet,. on a bill brought 
againſt the heir of A., the court refuſed to carry 
it into execution. 


51. The bare atteſting a deed as a witneſs, will 27 May 1747, cor. Hardw. C. 


not create a preſumption of knowledge fo as to end v. Bech : * Jo 
F 4 affect 


72 A 


Agreement. 5. 


Nie Mallett v. Hulfpenny, affect with any fraud; but if there is knowledge 
Piec. in Ch. 403+ 2 Vern. 373- of the contents, ſigning as a witneſs is a ſufficient 


S. C. 3 Al. 503+ 


3 May 1740, cor. Hardw. C. 
Attorney-General v. Day, 
1.221. a 


24 July 1749, cor. Hardw. C. 
Tayler v. Beech, 1 Veſ. 297. 


7 May 1750, cor. Strange, M. R. 
Petter v. Potter, 1 Ve. 441. 


ſigning within the ſtatute of frauds to bind, though 
not a party thereto, | 

S. C. The ſubſtance of the ſtatute of frauds 
being complied with in the material parts, the 
forms have never been inſiſted upon where an 
agreement has been reduced to a certainty. 


52. The court of Chancery has, in many caſes, 
conſidered an agreement as out of the ſtatute of 
frauds, in which there is no danger of fraud or 


perjury. . 


53. Plea of ſtatute of frauds to diſcovery of-a 
parol agreement is not allowed, where part of the 
agreement 1s performed, ; 


54. Although an agreement is not reduced into 
writing and ſigned by the party, yet it is well 
known, that if confeſſed or in part carried into 
execution it will be binding on the parties, and 


carried into further execution by the court. 


13 Mar. 1765, Dom. Proc. 
Whaley v. Bagena!, 
6 Bro. P. C. 45. 


14 April 1766, Dom. Proc. 
Lady Herbert v. Earl ef Powis 
ed others, © Bre. P. C. 102. 


3 Feb. 1773, Dom. Proc, 
Lerd Millen v. Edwwrth & al, 
6 Bro. P. C. 587. 


55. A. agrees by parol with B. for the purchaſe 
of lands. B. delivers a rent-roll, which was dated 
and altered in his own hand-writing, and ſhewed 
by the title of it, that an agreement had been made 
between them for the ſale of the eſtate at 21 years 
purchaſe, An abſtrat of the title was alſo de- 
livered to A., together with the deeds, in order to 
be compared with the rent- roll. B. likewiſe wrote 


letters to ſeveral of his creditors, informing them, 


that he had contracted with A. for the ſale of his 
eſtate at 21 years purchaſe, and ſent the tenants to 
treat with A. for a renewal of their leaſes. Not- 
withſtanding all theſe circumſtances, upon A.'s 
filing a bill for a ſpecific execution of this agree- 
ment. B. pleaded the ſtatute of frauds in bar to 
both the diſcovery and relief, and the plea was 
allowed, . 


56. Yet, under ſome circumſtances, a mere 
parol agreement is binding, and will be carried 
into ſpecific execution by a court of equity. 


57. The rule, that a parol agreement ought not 
to be admitted to contradict the terms of an agree- 
ment in writing, is generally true; but it is alfo 


. true, that a written agreement may be waiyed or 


varied by a ſubſequent parol agreement. 


58, If 


ow \ — 
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58. If there be general inſtruCtions for an agtee H. 1789, cor. Thurlow, C. 


. . . Whitchurch v. Bevis 
ment conſiſting of material circumſtances to be eee 


hereafter extended more at large, and to be put 74. Child 8 Gedelphia, in 
into the form of an inſtrument, with a view to be 1723. Whaley v. Bagenal, 
ſigned by the parties, and no fraud, but the party : — nag, FA — 
take advantage of the locus pœnitentiæ, he ſhall not A lesford's caſe, * — 
be compelled to perform ſuch agreement if. he in- 783. Mitf. on Pleadings, 2 eds 


fiſts upon the ſtatute of frauds. pl. 2 10. 


59. Plea of the ſtatute of frauds to an executory T. 1790, cor. Thurlow, C. a 


; Rondeau v. Wyant 
contract over · ruled. —— 


60. Parol agreement for a ſettlement upon mar- T. 17g, cor Thurlow, C. 
riage cannot be ſued on afterwards, on ground of _— v% ny 
part-performance ; but no caſe of a ſettlement re- % 29 — 
citing an agreement before marriage is within the well, 1 P. Wms. 620, 
ſtatute, 

| Reſuſal after marriage to perform a previous | 
agreement to ſettle, is a fraud againſt which equity 


will relieve. 


61. Defendant having acknowledged by letter T. 1790 and T. 1791, cor. 
an agreement for ſale of an eſtate, takes it out of Thurlow, C. 


| Tazwney, Kut. v. 
the ſtatute of frauds. . axcther, 3 Bre. Ch. — | 


62. Part-performance of a parol agreement 31 May 1791, cor. Buller, J. 
takes it out of the ſtatute of frauds. The con- 1 abſ, — 
0 . . . rodio v. St. Paul, 
ſtruction is the ſame both at law and in equity. 1 Fe. 322. 


63. Putting a.deed into the hands of a ſolicitor, M. 1991, cor. Thurlow, C. 
to prepare a conveyance to a ſon-in-law after mar- Redding v. Wilte, 
g 3 Bro. Cb. Ca. 400. 
riage, not a part performance of a parol agreement 
ſo as to take it out of the ſtatute of frauds. 


64. An agreement for the ſale of lands and R. 1794, in Scace. 


. . Cook « Tomb A . . 
chattels, it void as to the land by the ſtatute of 1 PI 


frauds, is void in toto. Summer Aﬀſizes, 1794, 2 Anſtr. 435. N. 
S. C. Both parties giving inſtructions to an at- 77d Hawkins v. Holmes, 

torney to prepare a conveyance of land, and the 2 1 Was. 785. — 

vendor delivering to him a particular of the eſtate, yl d. Bagendl, 1 

ſigned by himſelf, as inſtructions for the deed, 45. 

which was accordingly prepared, does not take the 

caſe out of the ſtatute; there muſt be a part exe- 

cution of the ſubſtance of the agreement itſelf. | | 
8. C. A paper, ſigned by the vendor on the firſt % Tawney v. Crowther, 

treaty, will not take the caſe out of -the ſtatute, 3 Bro. Ch. Ca. 164, 

where the bargain was concluded upon a ſubſe- 


quent treaty, and for a different price. 


65. Bill by the tenant of a farm fer a ſpecific 24 May 1797, cor. Lough. C. 


Bills v. Seradli-g. 3 1% jun. 378. 
performance of a parol agreement for a new leaſe, "Fide Whatcy v. Bazenal, 
ſtfing 6 110. 1; C. 45. 


% 


74 Ame Agreement. 95. 


ſtating improvements made at à conſiderable ex- 
pence, and continuance of poſſeſſion after the expi- 
ration of the old leaſe, and payment of an increafed 
rent under the agreement; plea of the fatute of 
frauds ordered to ſtand for an anſwer, with liberty 
to except. 0 


15 Feb. 1798, cor. M. R. 66. The court has gone rather too far in permit- 
Forfter v. Hall, 3 ian. 712+ ting part performance and other circumſtances to 
2" — f woot Bro take caſes out of the ſtatute of frauds, and then 
Ch. Ca. 261. 318. O'Hara v. unavoidably perhaps, after eſtabliſhing the agree- 
O'Neil, 2 Bro. P. C. 39. ate ment, to admit parol evidence of the contents of 
— * that agreement. Part performance might be evi- 

. X;dence of ſome agreement, but of what muſt be left 
ue -c to parol evidence. The remedy ought to reſt in 

: e compenſation. A man having laid out a great 

E be . deal of money, does not prove he is to have a 

2 He 7 gg years leaſe; he muſt bring his action for the 


4 4 A- be. money. 


/ 7 Oo See more under Deeds, Fraud, Landlord and 
33 Tenant, Plea, Purchaſe, Stock. 


Sec. 6. How far Equity will decree the 
Performance of a Voluntary Agree- 
ment, and particularly as againſt Cre- 
ditors. 


P. 1691, Canc. bo A Huſband who had made no proviſion for his 

Mier v. Rycauit, Prec. eG. 22. wife, whom he had ſtolen, agrees that her 
38 "Th, 275. Prec. in Ch, fortune, which was conſiderable and in truſtees 
104. 2 Ack. 417. 2 Suna 738, hands, ſhould be laid out in a purchaſe of lands, to 
be ſettled on them and «he heirs of their bodies. 

This agreement, though accompanied by a judg- 

ment, and after marriage, not to be conſidered as vg- 

luntary, ſo as to be ſet aſide in favour of a creditor 


. | of the huſband. : 


H. 1696, cor. Somers, C. 8. 2. A. makes a voluntary ſettlement on B., who 
Wentworth v. Devergiry, after agrees to deliver it up without confideration : 


* — 4 * this agreement ſhall not bind in equity, for a 
voluntary ſettlement may be ſurrendered volun- 
tarily. 

18 Jan. 1702, Dom. Proc. 3. A. voluntarily agrees to give certain houſes to 


a er bis niece and the heirs of her body, after the death 
2 Eg. d. > of himſelf and his wife, in caſe they ſhould leave 
no tJuez but no conveyance was executed by A., 

though he lived above twenty years afterwards. 


In the mean time A. becomes indebted by mort- 
gage, 


e. e a nee Qua, 0 x 


. © 


5 6. Voluntary. 
gage, judgment, &c. and by his will deviſes all his 
eſtate, both real and perſonal, to his wife. This 
agreement -is -not good againſt a purchaſer for 
raluable conſideration, although he had notice, by 
being a ſubſcribing witneſs to it, . 


4. Equity will not carry a voluntary covenant T. 1718, cor. Comper, C. 
beyond the letter, | Baſſe v. Grey, Bart. 2 Vern. 693. 


Where money is agreed to be laid out in T. 1723, cor. Macclesfield, C. 


land, though the agreement be voluntary, equity Fu, Coun'y of Warwick, 
2 P. Was. 171. 
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will enforce an execution thereof in favour of the  &s. Hee 92 ph 

heir. Vide Lingen v. Sowray, 1 P. Wms. 172+. 
6. Equity will in no caſe decree a ſpecific exe- H 1727, cor. King, C. 

cution of a voluntary agreement. Brownſmith v. Gilborneg 

2 Stra. 738. 


Vide Thornton v. Barnard, 2 Ld. Raym. 99 


7. Feme ſeiſed of a copyhold on marriage of T. 1728, cor. King, C. 


her daughter to J. S., ſurrenders it to the uſe of Randall v. Randall, 
2 P. Wm. 4 


7.8. and his intended wiſe, and the heirs of their . f. 4 

bodies, remainder to J. S. in fee, The marriage PideBeard v. Natal, 1 
takes effect: the huſband ſigus a writing, whereby 47, Huſband v. Pollard, Fe. 
he owns that the limitation of the remainder 1 Ch. pep, 2 
to him in fee was a miltake, being intended for Robinſon, Prec. in Ch. — 2 
the wife; and accordingly covenants to ſtand 

ſeiſed of this remainder in truſt for the wife in 

fee. This not a mere voluntary covenant, and 

equity will compel the performance of it. 


8. E. P. covenanted to convey all his lands P. 1731, Cane. 
= being in mortgage) to himſelf and his wife Parry v. Hughes, 
or their lives, and to the heirs of the marriage; Eg. Abre 544 he 10. 
remainder to E. P. plaintiff's father, in tail male, 
who was a ſtranger both in blood and conſideration, 
and having no iflue *, (and his wiſe being dead,) gere, If it was not the 
deviſed the mortgaged premiſes to defendant, and cvvenantor, who had no iſſue, 
died: plaintiff brought his bill to have the cove- 224 et war dead, as Rated 
nant executed in favour of him, but it was diſ- ; 
miſſed. Otherwiſc, if ſuch covenant had been in 
favour of chiliren, creditors, or on ſuch other good 
conſiderations, for though the making of the agree- 
ment was voluntary, yet the motive inducing was 
valuable and good. So in favour of a purchaſer, | 
the ſeller after purchaſe being conſidered only ; 


as a truſtee for the purchaſer. 


9. fy voluntary agreement by a huſband is good « Avg. 1750, cor. Harde. C. 
2 ain hi 41 1 * Attorney General v. I berctoc d. 
8 $ executors, though not againſt his cre- . e, c, — 


10. Where 


M. 1789, cor. Thurlow, C. 
Colman v. Sar rel, 
156 Ch. Ca. 12. 1 Vef. jun. 54. 
ide Williamſon v. Coddrington, 
1 Vel. $14» 


P, 1684, cor. Guildford, C. 8. 
Peyten & al. v. Bladwell & al. 


1 Fern. 240. 


M. 1685, cor. Jeffries, C. 
Redman v. Redman, 1 Vern. 348. 
+ Fide Juſton and Benſon, 
2 Vern. 764. 


agreement. 66. 


10. Where a deed is not ſufficient to paſs the 


eſtate, but the party muſt come into equity, the 


court never executes a voluntary agreement. 


See more under Bonds, Debtor and Creditor, 
Deeds, Marriage Settlement, Seduction. 


Sec. 7. Agreement underhand privately, 


. U Nderhand agreement to defeat an agree- 


ment made on marriage, ſet aſide as frau- 


dulent. 


2. Upon a treaty of marriage between A. and 
the daughter of B., A. being indebted 2001. by 
bond, B. would not conſent to the match; to re- 
move which objection the brother of A. takes up 
A. 's bond, and gives his own in the room of it, and 
privately takes a counter- bond from his brother to 


indemnify him; and the daughter of B. is privy to 


M. 1687, cor. Jeffries, C. 
Gale v. Lindo, 1 Vern. 475. 
Vide i Vern. 348. 2 Vern. 764. 

Note; It is a rule in equity, 
that where a ſon, without his 
parent's privity, gives a bond to 
refund any part of his marriage 
portion, it is void, 1 Salk. 156. 


. 3 1688, Cor. Jeffries, © , 
Child v. Dexbridge, 2 Vern, 71. 


this, and encourages it, A, dies; the wife takes 
adminiſtration, and was relieved againſt this coun- 
ter- bond, though a party to the fraud. A. him- 


os mou have been relieved againſt this counter- 
nd. ; 


3. The brother adds 160 J. to his ſiſter's portion 
to make it up the ſum deſired, but takes bond from 
her* privately to repay it: the huſband and wife 
both die : bond is put in ſuit by the adminiſtrator 
of the brother againſt the adminiſtrator of the 
wife. Decreed to be delivered up as fraudulent. 


4. Tradeſman failing compounds, but makes an 
underhand agreement with ſome of his creditors to 


| Pay them the whole. 'This is a fraud, and on a 


M. 1699, cane. 
Gifford Vs Gifford, 
1 Eq. Abr. Sg. pl. 3. 


ll brought by him againſt ſome of the creditors, 
who refuſed to take the compoſition after the time 
of payment was pafſed, the court would not relieve 
the plaintiff, 


5. A ſon in conſideration of a marriage portion 
of 2500/. covenanted that his father would ſettle 
300 J. per ann. on his wiſe as a jointure, and the 
father ſettled it accordingly. Tbe ſon gave a bond 


to leave his wife 1co0 J. if ſhe ſurvived him. The 


ſon died, and the father pretended the wife ought 
not to have any benefit of this bond, for it was a 
fraud on the marriage agreement. 'The court 

6 | diſtin- 


0 - «a © cwc@o» 
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diſtinguiſhed this from the caſe of * Butler and ® Cited in D. of Hamilton 
Chancey cited, for here the ſon only is a party to * Mobuo, 1 P. Was. 121, 
the articles, (and not the father,) and he might give 


all the portion if he pleaſed. Decreed there ſhould 


be no relief. 


6. A widow on the marriage of her ſon agrees M. 1704, Cnc. 
to releaſe her jointure that he may make a ſettle- 
ment, and the ſon privately agrees to aſſign a uud, Kyte and Coventry, Sir R. 
leaſchold eſtate to his mother. This agreement Butler v. Sir Hen. Chancey. . 
of the ſon ſet aſide as fraudulent. 

S. C. A. having jointure in part, and 10/. per 2 Vern. 499, 500. 


: , t Rol. Abr. tit. M 
ann. charged on other part oſ her ſon's eſtate, upon N er 


. the marriage of the ſon, joined in the ſettlement C 234, Redman v. Redman, 


and accepted 15 J. per ann, in lieu, but privately 1 Vern. Ca. 344. Gale v. Lindo, 
the day before takes ſecurity from her ſon for 10/, * Vera. C 4. 
fer ann, more out of a leaſchold eſtate, which was 
not compriſed in the ſon's marriage ſettlement, and 
the ſon covenants to pay it. A. after the death of 
her ſon brings an action of covenant againſt his 
widow and adminiſtratrix for non-payment of the 
10/. per ann. on a bill to be relieved againſt the 
action. Decreed for the plaintiff. 
S. C. That which is the open and public treaty * 
and agreement on marriage, ſhall not be leſſened or 
inſringed by any private agreement. 


7. A. intruſted by B. to receive intereſt on H. 1707, cor. C. 
tallies, receives the principal and fails, and after- S v. Bractley, 2 Vun. 602. 


wards compounds with his creditors, but B. would 


not come in without having a greater compoſition 
than the reſt, which A. agrees to give. A. brings 
a bill to be relieved againſt this underhand agree- 
ment, but he having been guilty of a great fraud 
and breach of truſt, and having agreed to make 
{ome ſatisfaction, the court would not relieve him, 
but diſmiſſed the bill. 


8. It was a rule laid down in equity, that where M. 1707, cor. Cowper, C. 


. * » Kemp v. Coleman, 1 Salk. 166. 
the ſon, without the privity of father or parent *7P — —— 


treating the match, gives a bond to return or re- treaty infringing the oven and 
fund any part of the portion, it is void. publ.c agreement of marriage is 

: conſidered as fraudulent: Peyton 
v. Bladwell, 1 Vern. 240. Redman v. Redman, 1Vern. 348. Gale v. Lindo, 1 Vern. 475. Lamlee v. 
Haman, 2 Vern. 499. Keatev. Allen, 2 Vern. 588. Webber v. Farmer, 2 Bro. P. C. 88. Morriſon 
r. Arbuthnot, x Bro. Ch. Ca. 548. n. Pitcairne v. Ogbourne, 2 Veſ. 375.—“ In Neville v. Wilkinſon, 
„ before Lord Thurlow, in Nov. 1782, his lordſhip ſaid be would not lay it down as a rule that 
** fraud in caſes of this nature muſt be upon an article expreſsly contracted for, but any repreſentauon 
% miſleading the parties contracting on the ſubje& of the contract, was within the principle of the 
« other caſes 3 and his lordthip relieved by injunction againſt a bond entered into by the plaintiff to the 
« defendant before the plaintiff s treaty of marriage; the defendant having, by the plaintiff's defire, 
* upon the occaſion of ſuch treaty, miſrepreſented to the wife's father the amount of the plaintiff's 
s debts; and particularly concealed from him the bond in queſtion ; and this relief was given, although 


« i; did not appear there was any actual ſtipulation on the part of the wife's father in SP of = 
% amoun 
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+ amount of the plaintiff's debts.—Vide etiam Key v, Bradſhaw, 2 Vern. 102. Woodhoule v. Shep. 
« ley, 2 Atk. 535. Blanchett v. Forſter, 2 Veſ. 264. Montefiori v. Montefiori, 1 Bl. Rep. 363. 
6s —.— v. Duchaire, 3 Term Rep. 551.” The above is a note by Mr. Cox to the caſe of LES 
v. Roberts, 3 P. Wms 74.—1n Turton. v. Benſon, 1 P. Wms. 496. it was held, that a private bond to 
pay back part of the poction was void, notwithſtanding it had been affigned for the benefit of creditors, 
The party to any ſuch private agreement is entitled to be relieved againſt it, as appears from moſt of 
the caſes.— In Peyton v. Bladwell it was heid, that a releaſe procured after marriage from the huſband 
by the perſon who had agreed to ſettle an eſtate on him, was void. —1n Roberts v. Roberts, upon the 
fon's marriage, there was a power to the father to ſettle a jointure upon any woman he might after- 
wards marry, paying 1000“. to the ſon. Upon the father's marrying, the ſon was prevailed upon by 
him to releaſe the 1000 J. and to notify ſuch releaſe to the friends of the father's intended wife, the 
father giving a private bond for paying the ſame. The court refuſed to relieve againſt this bond, as the 
releaſe was in fraud of the firſt marriage. Moſt of the caſes on this ſubject are fully Rated in Powell 
on Contracts, 2 vol. 163 to 177. 0 


p. 1710, cor. Cowper, C. 9. The father covenants to ſettle an eſtate on 
Duke of Hamilton v. L1rd Mobun, the marriage of his ſon, who privately agrees to 


Ae 1 275 pay ſo much out of it to his father, equity will re- 
447 652, 


Gilb. 297. 1 Eg. Abr.go. fl. b. lieve againſt this private agreement, No difference 


Vide Butler v. Chance, between ſuch a covenant and a marriage brocage 


x Fq. Abr. 89. cited. | 
It does not appear that this bond, | 


decree was ever appealed from; but in Bro. P. C. 54. is a report of another branch of this cauſe, 
from which deſendants appealed, and the decree was reverſed, l 

The caſes in which courts of equity will relieve againſt unequal contracts on principles of public 
policy, ariſing either from the ſubject- matter of the contract, or the relative fituations of the contracting 
parties, are ſtated by Mr. Coxe, in a note to Oſmond v. Fitzoy, 3 P. Wms. 131. 

The following oecifions have taken place on p-ints fimilar to thatin the text: Pearce v. Waring, 
cited in Hylton v. Hylton, 2 Veſ. 547. The defendant having been guardian to A, by A. “s directions, 
immediately upon his coming of ate, inveſted a conficerable ſum of A. s money in the purchaſe of ſtock 
ja the defendant's name, which A. ſoon after confirmed to the defendant by deed of gift. The deed 
was ſet aſide. So in Hylten v. Hylton, where the defendant was acting executor in a will under which 
the plaintiff was entitled to conſiderable property, and ſoon after the p aintiff s coming of age he granted 
to the defendant an annuity of 60/7., gave him a general releaſe, and two written diſcharges, upon his 
delivering up ſeveral papers. The court ſet alide the grant, and directed a conveyance and account. 
The ſame principle .is applied to tranſaQtions of other perſons, between whom a fimi'ar confidence hay 
exiſted as in the before mentioned caſe of Oſmond v. Fitzrcy, where the defendant, having been employed 
as ſervant to attend upon A., then an infant about ſeventeen, to prevent his being impoſed upon, and 
continued in 4.'s ſervice afterwards, when A. was about twenty-ſeven years of age, prevailed upon him 
wo give a bond, which was kept ſecret from A.'s friends, and there were ſome proofs of the weakneſs 
of A.'s capacity. Griffin v. Deveuille, cited in Mr. Coxe's note to Oſmond v. Fitzroy, where the plaintiff 
lived ſome time before he came of age with his fiſter and her huſband, and the court ſet afide ſecurities 
obtained from him by them on his coming of age. The following caſes have been decided on the ſame 
ground between parent and child: C/ v. Okeden, 2 Al. 258. 3 Bro, P. C. 560. Young v. Pear, 
2 Ark. 266. Cocking v. Pratt, 1 Veſ. 40. Hawes v. Wyatt, 3 Bro. Ch. 156, 


M. 2718, cor. M. R. 10. A ſon on his marriage is to have 30000. 
m_ . * ' ooh ms. 495. with his wife, and privately agrees to pay back 
1 Pa „ "s 22. 7% a. 1000 J. to his wife's father by a bond in ſeven 
Prec. in Ch. $232. 10 Med. 445. years: this is void in equity, and an aſſignment to 


' 1 Stra. 240. . . 
e creditors does not make it better. 


Lis Wms. 66. and Mr. Coxe's notes thereon ; et wide Hill v. Caillovel, 1 Veſ. 122. as to the point of 
ament, 4 


M. 1721, cor. M. R. 11. A wife with the conſent of her truſtees 
Middleton v. Lord Onſlow and agrees to pay a compoſition to her huſband's cre- 


| P. W ms. 768. 7 
l _ hos. = ny — 71 2. ditors, and the court orders part of the truſt- money 


ide Spurrett v. Spiller, 1 Ack. to be ſo applied: any partial note of the huſband to 


105. E. of Cheſterfield V. Jan- a cre I} . . 
ſen, 2 Veſ. 156, Cockibot v. agg beyond the compoſition will be ſet 


Beanctt, 2 Term Rep. 763, © 


12. A. 


ow” 


9 


eee 
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57. Underhand privately. 

12. A. treated for the marriage of his ſon, and 
in the ſettlement on the ſon there was a power re- 
ſerved for, the father to jointure any wife with 
whom he ſhould marry in 200 J. per ann., paying 
1000/7. to the ſon. The father treating about mar- 
rying a ſecond wife, the ſon agreed with the ſecond 
wife's relations to releaſe the 1000 J., and did re- 
leaſe it, but took a private bond from the father for 
the ＋ e of this 10. Equity would not ſet 
aſide this bond, becauſe it would be injurious to the 
firſt marriage, which being prior in time was to be 
preferred. 
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T. 1730, cor. Jekyll, M. R. 
Roberts, Ei. & Ux. v. Robots, 
Eſq. 3 P. Wis. 66. 

ide caſes of direct 

brocage, Arundel v. Trevillian, 
1 Ch. Rep.47. Drury v. Hooke, 
1 Vern. 412. Smith v. Brunin 

2 Vern, 392. Stcibblehill v. 
Brett, 2 Vern. 446. Smith v. 
Aylexell, 3 Atk. 5f6. Oole v. 
Gibſon, 1 Veſ. 503. Vu. 
Shelly and Martin, in Scacc. 
14 Nov. 1779. Private agree- 
ments infringing the open agree 
ments are fraudulect ; wide Pey- 
ton v. Bladwell, 1 Vern. 240. 


Redman v. Redman, 1 Vern. 368. Gale v. Lindo, t Vern. 475. Lamlee v. Haman, 2 Vern. 499+ 
Keate v. Allen, 2 Vern. 588. Webber v. Farmer, 2 Bro. P. C. 88. Mo riſon v. Arbuthnot, 
1 Bro. Ch. Rep. 548. (u) Pitcairney. Ogbourne, 2 Veſ. 375, Not a general rule that fraud in caſes 
of this nature muſt be upon an article expreſury contrafted for, but any repreſentation miſleading the 
parties contracting on the ſubject of the contract, is within the principle of the other caſes ; vide Ne- 
ville v. Wilkinſon, 1 Bro. Ch. Rep. 543. Key v. Bradſhaw, 2 Vern. 102. Duke of Hamilton v. 
Lord Mohun, 1 Vern. 118. Woodhouſe v. Shepley, 2 Atk. 535. Blanchett v. Foſter, 2 Veſ. 264. 


Montefiori v. Montefiori, 1 Bla. Rep. 363. Jackſon v. Duchaire, 3 Term Rep. 551. Moſt of the 
eaſes on the ſubject are fully Rated in Powell on Contracts, 2 vol. 163 to 177. 


See more, tit. Bond, Fraud, Marriige. 


American Loyaliſt, 


A Creditor, having it in his power to obtain 

warrants for payment of an American loyaliſt's 
debt out of his eſtate there, is bound, on being re- 
ferred to that property by the debtor, to make it 
available as far as he can: but where the creditor 
is not informed of that property, no lackes can be 
imputed to him; he therefore ſhall not be re- 
{trained by injunction from proſecuting his ſuit 
here, although the debtor ſhall have liberty to 
make uſe of the creditor's name to obtain the 
warrants to make them available as far as may be, 


Amendment. 


I. A Miſtake in the title of an order amended, 
though to charge a ſurety that gave a re- 
cognizance to abide the order of hearing. 


A—c 


H. 1790, cor. Tharlow, C, 
Peters v. Erving ang others, 
3 Bro. Cb. Ca. 54. 


A—e 


F. I 70OC, cor. Wright, E. 8. 
Spearing & Ux. v. Lynn, 
2 Vern. 376. 1 Eq, Abr. 30. fl. 6. 
Prec. in Cb. 115. 


Note ; It was infiſted this ought not to charge the ſurety, and cited the caſe of Northcot and Northcoty 
Coiles' P. C. 287, and 4 Vin. 477. 7 Vin. 398. 8 Vin. 299. Contra, cited Earl and Earl. 


2. The 


Pad 
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p. 1702, cor. Wright, C. Ss. 2. The plaintiff's chriſtian name being miſtaken 
White v. 12 o Pern-435 in the title of the interrogatories, the depoſitions 

e for this frame oply a could not be read, nor would the court permit the 
miſtake of the clerk, whoſe errors title to be amended, though moſt of the witneſſes 


are frequently amended, the bet. 3 | 
nor —— on the juſtice of the lince the examination were gone to ſea. N 


court. f 
T. 2718, in Scace·- 3. The court refuſed to amend an eſtreat, 
Rex v. Archbiſhop of Canterbury, where there was nothing to guide the court. to 


1 ys eat, Lane go, amend the eſtreat by. 


* H. 2719-20, in Scacc. 4 The indenture of appraiſement was dated 
Kennett qui tam v. Lid, before the writ of appraiſement, which was before 


Bunb. 58, 59- the appraiſers had any authority, yet the court 
ſeemed to think it amendable. 
M. 1719, in Scacc. me An information of ſeizure amended by alter. 
Baldwin gui tom v- ing the day on which the ſeizure was ſtated to be 
Vide <7 oof 5. made. 
M. 1221, in Scace. 6. An extent amended where the month was 


Rex v. Powell, Bunb. 83. omitted in the teſte. 
Caſes to prove that writs with - 


out a teſte ſhall abate: Latch, 17. 1 Sid. 304. 2 Jo. 83. 1 Lev. 2. Cro. El. 592. 2 Salk. 700. 


Shore, $5. Salk. Tutchin's caſe. T. Jo. 41.——Montague, B. ſaid, that judicial writs onl 
amendable, becauſe there is a record to amend them by. , J y are 


H. 1727, in Scacc. 7. The court will not give leave to amend or 
Wickens v. Pratt, Bunb. 246 add an exception. 
p. 1728, io Sesce. 8. The return of a commiſſion to aſcertain the 
Sir Fobn 1 lands of a manor ordered to be amended by the 
Fide 3 Mod. 100. 1 Sid. 259. commiſſioners. | | 
P. 1728, in Scacc. 9. An information of ſeizure of a ſhip upon the 
„ 1 act of navigation amended. 
unb. 252. 2 
Vide Selk. tit. Amendment, pl. 3. 10. 
T. 1730, i, 10. A ſpecial verdict on information was 
Alitoerney-General v. Whi i | 
oY — e, amended by the minutes after one argument. 
M. 1741, cor. King, C. IT, A depoſition of a witneſs amended after 


Griells v. Garſeil, 2 P. Wms.646. publication. 
2 Eq. Abr. 59. pl. 6. 7 


M. 1732, in Scacc, 12. The court refuſed to amend a return to an 
Rex v. Ward, Butb. 323. inquiſition on an extent. 


# 
H. 1733, in Scace. 13. Information of ſeizure amended, ſo as to 


Brock gui tam v. Day, Bunb.374. ma 
— —— age make a new offence from what was firſt charged. 


court admitted a new offence could not be created by an amendment ey thought the preſent was 
only a miſtake, and made the rule abſolute.— Qrod mi / um. * ay 8 l pretent w | 


3 P n. 315. . 14. A writ of error in no caſe amendable, and 
Vide 1 P. Wms. 412. Pengree why ? | | 


v. Jones, 2 Bro Ch. Rep. 141. 


15. The 


e rr an rein ® ge © 
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P. Seace. 
; —— 
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In Amendment, 
15. The 7 may, at any time, 
ue information. | 


amend a reven 
gee more under Anſwer, Bill, Writs. 


Anſwer, Ae 


Beo 1. Where a Defendant is or is not 
bound (or permitted) to anſwer the 
Complainant's Bill. 


i. Zy was chief ranger of Enfield Chaſe, and Tr. 100, Dutchy Chamb. 
H. now a bill "_ exhibited againſt him * Sir 9 r caſe, 
the Chancery of the Dutchy for a diſcovery of ,,. A wn be 
what deer he had killed, and hat timber he had protedes from making » Aus- 
cut down, and to ſhew Cauſe why his patent en which may ſubject bim to 
ſhould not be repealed. To this a prohibition was rn „ 
granted #if; for he ſhall not be obliged to anſwer feiture, by demurrer, if the mat= 


upon oath what may make him forfeit his place: er '* 2pparent on the bill; or by * 


2 * if it ariſes from inh 
it ought to be proved againſt him, See a. a 
inſurance of goods to a foreign the dill diſcovery whether the goods did not conſiſt of woo! 
which it is penal to export to hd port, Dimicalf v. Blake, 1 Ath. 52. So, whether goods were taken 


from the Indians by fraud, violence, or contrivance, Eaft India Company v. Campbell, 1 Ye. 246 ; or, 
whether a bord — hy Earl of Suffolk v. Green, 1 A. 450+ 3 or, whether the defendanr. at the 
time of her intermarriage with A. was married to another perſon, 3 Bro. P. C. 65. So, where a pür- 
chaſe of land is charged to be made from a perſon out of poſſeſſion, which is contrary to ſtat. 32 Hen. 8. 
Sharp v. Carter, 3 P. Wm. 474. Whether the defendant gum ſubornation of perjury, Baker v. 
Pritchard, 2 Ath. 387. a purchaſe was made from a papiſt, Smith v. Read, t Ath. 526. 
Harriſon v. Southcote, 1 Ath. 528. 2 Ve. zbg. Whether the party is an alien, on an information by 
the Attorney-General for lands in his poſſeſſion, Attorney-General v. Dupleſſis, cited 2 Veſ. 494. PFide 
Parker, 144+ Whether a perſon holds an office in truſt for the defendant, which would vacate the 
defendant's ſeat in parliament, Honeywoed v. Kin, 3 Ark. 246. Whether the defendant was married 
to A., and F. was legitimate ſon by him, when the pleads that ſhe had been previouſly married to 
C., 4.'s brother, in which caſe her marriage with A. would ſubject her to eccleſiaſtical puniſhment, 
Brownſword v. Edwards, 2 K L Whether the defendant, after being initituted to 4. had been inſti- 
tuted to two othet livings, which would cauſe an avoidance of H., Boteler v. Allingron, 3 Ath. 453. 
Whether the defendant had married, ſo as to incurthe forfeiture of an eſtate or legacy, Monins v. Monins, 
2 Ch. Rep. 86. Wrottefley v. Benaiſb, 3 P. Vm. 235. Chauncey v. Tabourden, 2 Ath. 392. Chaunc 
v. Fenboulet, 2 Veſ. 165, Or whether « tenant has affigned a leaſe, wherein there is a proviſo that it 
ſhall be void on aſſignment. Fane v. Alter, 1 Eq. Ca. Abr 77. Z 

A defendant was compelied to anſwer a bill to diſcover a conſpiracy or attempt to ſet up a child the 
pretended to have by a perſon who kept, and was defirous to have a child by het, Cbebeynd v. Lindon, 
2 Veſ. 450. To diſcover whether he was tenant for life, though he pleaded that he had made a leaſe 
for the life of another, which would be 4 forfeiture, Weaver v. Earl of Meath, 2 Veſ. 108. To dif. 
cover whether he has a legitimate ſon, as it does not tend to diſcover whether he cohabited with any 
woman, Finch v. Finch, 2 Veſ. 491. To diſcover a ſecond marriage, upon which an eſtate was limited 
over from the defendant, ſuch limitation not being conſidered as a forfeiture, Lucas v. Evans, 3 Ath.260, 

Defendants are bound by covenants not to plead or demur to any diſcovery, on account of irs ſub- 
jeQing them to penalties or forfeitures, Eaf, India Company v. Athyns, Com. 346. 1 Str. 168. Mo, 74. 
Seutb-Sea Company v. Bumfted, 1 Eg. Ca. Abr. 76. 

If the forfeiture is waived by all who 20 intereſted therein, the diſcovery muſt be made, Mitford, 
158. Vide Mf. 157. 224. 1 Vern. 109. 129. 306. Parker, 144. 1 Harr. Cb. Pr, 7th edit, 378. 
Bunb, 192. . 138. Com. Dig. ch. 1 (8. 2). 


Vor. I. G 2. Bill 
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P. 2768, in Scace, * 2. Bill was brought againſt an auditor of the 
Delove v. Bellamy, dutchy, who anſwers, * that he doth not know 


=; — Attorney. © thing that is prayed in the bill but as an officer; 


General & al. Bunb. 303. where reſolved by alÞ the barons, that he is not obliged 


the Attorney-General was per, to anſwer the bill, becauſe every ſubjef may have 
Bat, and put in onsther, ins Enowledge of ity paying the uſual feen, and it is not 
Giting on the particular rights of charged in the bill that the defendant had any in- 


the crown · tereſt in the thing which is demanded, neither is 
; it alleged that they hindered any perſon from 
ſearching. 


that defendant had lent 


M. 1709, cor. M. R. 3. Plaintiff's bill ſugge 
; Bp: Ar 8 22 the defendant to 


An. 2 Eq. Abr. 70. pl. . im money, and that he had 


compute the interefl; that there was a miſcomputation, 


and that plaintiff had paid more than was due ; there. 
fore the bill prayed that defendant might ſet forth how 
much intereſt was due, and how much was over-paid. 


Defendant pleaded the flatute again uſury as to legal 


intereſt. Per Maſter of the Rolls defendant 


ſhall not anſwer as to legal intereft, but he ſhall 

anſwer to what he did receive more than the intereſt ; 

for ſhall not a mortgagor have a bill againſt the 

| mortgagee to account and diſcover how much he 

| hath received more than the intereſt and principal? 

which is the ſame caſe with this. The plea was 
over- ruled as to all but the words legal intereft. 


17 May 1722, in Sexce. 4. Where time is given, or commiſſion to anſwer 
Phillips v. Winter, Bunb. 74+ without more, the defendant cannot demur, or 
plead and anſwer. 
8 


H. 2722, in Scacc. 5. Where a plea or demurrer is over-ruled 

Grtes v. Turrer, Bunb. 23. hearing, and defendant anſwers, (though by deny- 

| ing combination only,) defendant is not obliged to 
put in a further anſwer until plaintiff has put in 
exceptions for that purpoſe z but if the demurrer 
is to the whole bull, and over-ruled, defendant 
muſt anſwer according to the rules of the court, 
without exceptions put in by the plaintiff, 


H. 1922, in Scaoc. 6. If a bill be filed, but no proceſs taken out 

Price , upon it, and afterwards a croſs bill be filed, the 

i plaintiff in the original bill cannot compel the 
defendant to anſwer his bill firſt, ' | 


M. 172.5, cor. King, C. 7. A bill brought to ſet aſide a purchaſe, and to 
e C Cb. . have a diſcoveyy of the ſcite and profits of the 
2 Eg. Abr. 378. pl.s, Eſtate. Defendant by anſwer inſiſts, that he is a 

Vide Stephens and Stephens, purchaſer, and that he is not obliged to make 2 


— — diſcovery. To which exception was taken for 


in Ch. 51. want of anſwering, and allowed; Lord Chancellor 
Vide poſt, ſ. 5 pl. 6. S. C. | 15 being 
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gil Where Defendant bound to anſwer. 


being of opinion, that the defendant having an- 
ſwered, the charge of the bill muſt be fully 
anſwered | | 


8. After a bill is taken pro confeſs, the defendant 
is not permitted to anſwer. | 


9. Upon the marriage of P. and G., landi were 
8 and wife for their lives, 
and the life of the ſurvivor of them ; then to the uſe of 
the firſt and every other ſon in tail male, remainder 
to the right heirs of the nd, The marriage took 
effoct, but the hu/band died in the lifetime of the wife 
without leaving any iſſue, having deviſed all his lands to 
his wife and 4 In 1730, the wife deviſed 


all ber real eftate to the defendant, * 1 to a few 
I 


legacies, but lived and died a Papiſt; that bein 

dithcult to prove at law, the plaintiff, who h 

married Elizabeth the heir at law to P., and his 
wife filed their bill againſt the defendant to ſet 
aſide the marriage ſettlement and will of P., under 
which his widow G. claimed: and in particular 
prayed, that the defendant might diſcover whether G. 
the widow, under whom the defendant claimed; was 
a Papiſt or not. As to ſo much of the bill as ſought 
a diſcovery whether G. was at any time, and how. 
long before her marriage with P., a Papiſt, and 
whether ſhe had continued ſo till her death, and 
whether as ſuch ſhe was incapable and diſabled 
by law to purchaſe : the defendant pleaded the 
deeds of ſettlement made upon the marriage of P. 
and his wife, and alſo the will of P., under which his 
wife claimed; as alſo the will of G., under which 
the defendant claimed : and further, that by the 
act made the 11 & 12 V. 3. ſec. 4. it was amongſt 
other things enacted, That every Papiſt, or perſon 
making profeſſion. 7 the Popiſh religion, ſhould be 
diſabled, &. Per cur,-As G. could not be 
obliged to diſcover whether ſhe was a Papiſt or 
not, ſo likewiſe the defendant who claimed under 
her could not; and in that reſpect there was no 
difference between the party herſelf and the per- 


fon who derived title from her. Plea allowed. 


10. The plaintiff's bill ſet forth, that J. S. died 
ſeiſed of lands of 100 J. per ann., leaving iſſue only 
one ſon A. and three daughters, B., and C., and D., 
ſince married to V. (a Proteſtant), who are the 
defendants; and the plaintiff married Mary the 
only fiſter of J. S., and who, on failure of iſſue 
of the ſaid J. S., was = heir at law ; that 4. the 

2 


ſon 


P. 1731, in Scace, 
Hughes v. Owen, Bunb. 299« 


19 Mar. 1736, cor. Hardw, C. 
. Read, 
2 q* . 379» 10. 
8 Vin. Abr. 540. 2 21. 
Vide Com. Rep. 665. S. C. 
cited in Jones v. Meredith. 


P. 1739, in Scacc. 


Jones & Ur. v. Meredith & al. 


r. 379. pl. 12. 
661, Bund. 346. 


84 A 


Anſwer. 5. 


ſon entered and died ſciſcd; that his ſiſters B , 


C., and D. were educated in the Popiſh religion, 


whereby the plaintiff Mary their aunt, being the 


next Proteſtant kin, was entitled to enjoy the rents 
and profits of the eſtate by virtue of the fat. 11 & 
12 W. 3. until the defendants ſhould take the oaths 


and conform: that the plaintiff brought an eject- 


. 17355 cor. Talbot, 8 
Cbarp v. Carter and another, 
3 P. Wms. 375. 

Vide 6 Mod. 656, 


26 Jan. 1744, cor. Hardw, C, 


Selwyn v. Honey coco 
9 Med. 419. : 


Vide Aſhby v White, 1 $alk. 
19. 3 Salk. 17. 6 Mod. 45, 


32 Jan. 1749, cor. Hardw. C, 
Savory v. Dyer, Amb. 70. 
1 Eg. Abr. 32. 
8. © but not S. P. 


20 Mar. 1751, cor. Hardw. C. 
Brownſword v. Edwards, 


2 Vg. 245. 


ment, but Roberts (another defendant to the bill 

cauſed himſelf to be added a defendant in the ſai 

ejectment, and inſiſted on a mortgage of the ſaid 
eſtate, made to him by the other defendants for 2 
term of years, for ſecurity of 4col.; therefore 
the bill prayed a diſcovery, whether J. S. the 
father, and 4. the ſon, did not die ſeiſed, and 
when? and that Roberts may diſcover whether B., 
C., and D. were not educated in the 9 reli- 
gion, and now profeſs it? and whether they were 
not of the age of eighteen years and fix months 
and upwards at the death of A. the ſon, or of 
what age? and whether they havg not refuſed to 
take the ſaid oaths, and are thereby incapacitated 
to hold the ſaid eſtate ? whether plaintiff Mary is 
not the next Proteſtant kin to the ſaid J. S. and 
to the ſaid A., and alſo to the defendants B., C., 
and D.; and conſequently by the ſaid act entitled 
to the premiſes during ſuch incapacity ? and what 
incumbrance Roberts has, and that the plaintiff 
may redeem? c. To ſuch part of the bill as 
ſought a diſcovery, touching the profeſſion of the 
Popiſh religion by defendants and their con- 
formity, defendants pleaded the faid ſtatute, in 
regard that ſuch diſcovery might ſubject them to 
the penalties, ſorfeitures, or diſabilities thereof. 
Plea allowed, 


11. A defendant was not bound to anſwer what 
tended to accuſe him of maintenance, or of buy- 
ing pretenſed rights within 32 H. 8. c. 9. 


12. A defendant is not bound to diſcloſe any 
fact which would ſubje& him to corporal puniſh- 
ment, pecuniary penalty, or loſs of office. 

8 State Tr. 89. Holt, 524. 1 Bro. P. C. 45. Raft. Ent. 479. 


13. Order for amendment of bill without coſts, 
requiring no further anſwer, the amendment was, 
by praying an injunction: held, the defendaut 
might anſwer gratis. 


14. No one is bound to anſwer, ſo as to ſubject 
himſelf to puniſhment. | | 
15. Defend- 


SG®, 
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61. Where Defendant bound to anfuver. A—e 33 
15. Defendant not compelled to anſwer ſo as to 24 OR. 2752, cor. Hardw. C. 

ſubje& himſelf to eccleſiaſtical penalties, but muſt 21 : Fil 1 

—— whether be has a legitimate ſon, not whe- „ ethe, ba is an alien or oh 

ther he is married or not, or. whether he is an an information exhibited for the 

alien. og ; ? king, and cannot demur to the 

6 | diſcovery, Park. 144+ 

16. The rule of diſcovery by anſwer (unleſs 3 July 1755, cor. Hardw, C. 

ſubjecting to penalty) depends not on the rule f . at. 

law. s 


17. A truſtee in a will who releaſed, and never T. 1792, in Scace. 
ated, ought not to be a party in a ſuit to ſet aſide Rcberdn v. * and another, 
the will, on the ground of fraud, and therefore * 
need not anſwer as to the charges of fraud, in 
which he is not perſonally implicated. 


18. Where the bill is amended after anſwer by H. 1797, in Scacc. 
adding a defendant, the original defendant cannot Cv. Matthews, 3 Ahr. 879. 
anſwer the amended bill, nor have any order for 
time to anſwer. 


See more under ſect. 11. 5%, and alſo under 
Alien, Bill, Demurrer, Exceptions, Forfeiture, . 
A apiſt 7 P lea, ; 


4 


Sec. 2. Of the Defendant's Application 
for Time to anſwer the Complainant's 
Bill: And herein of his Compliance 
with an Order for Time, 


F. JF time be given for defendant to anſwer, I. 1720, cor. King, C. on 


though after ſequeſtration, and though the Appea! from the Rolls, 


anſwer be reported inſufficient, yet the bill ſhall not ,, — ys * 


be taken pro confeſſos, 2 Eg. Abr. 178. pl. 4. 
In Davis v. Davis, 2 Atk. 21 Lord Hardwicke ſaid, that the ces being paid to the plaintff on the 
defendant's anſwer being reported inſufficient, weighed materially with the court in this caſe, which is 


4 circumſtance Mr. P. Williams omitted in his report ; and his lordſhip in 8 C. further ſaid, that this 


caſe is not determined upon ſatisſactory reaſons; for r:ceiving coſts upon a Maſter reporting an anſwer 
inſufficient, is by no means accepting it for an anſwer. 
Vue allo, Lady Abergavenny v. Lady Abcrgavenny, 2 Eq. Abr. 279. pl. 5. 


2. On time given to anſwer, a defendant may M. 1730, cor. King, C. and 
ut in a plea, for that is an anſwer, and on oath, Raymond, C. J. 
— cannot put in a demurrer. i _ - - CONE * 
2 Ez Abr. 253. fl. 11. Vide Anon. 2 P. Wms 454. Roberts and Hartley, 1 Bro. Ch. Rep. 56. 
Nete; Contempts are not ſtayed by an order for time, unleſs ſo gidered. Fide 1 Verd. 104. 


3. Where one out of ſeveral defendants obtained 22 Mar. 17 50, cor. Hardw. C. 


an order to plead, anſwer, or demur, but not to Dee v. Pcs, 3 Ath, 726, 


demur alone, and demurred to the bill as contain» 
ing different matters, and inconſiſtent, and anſwer- 


| ed nothing more than the charge of — 


G 3 a 


and confederacy only, the court was inclined to think 
- it was not anſwering purſuant to the order. 

N. Heſter v. Weſton, S. C. Where a man demurs for that the bill 

I Ven. 463. contains ſeveral matters not relating one to the 

other, if he does more than deny combination and 
confederacy, he over- rules his demurrer. 


p. 1779, cor. Thurlow, C. 4. Putting in a plea ® a ſufficient compliance 


< Sos Oh Rep 32 . with orders for time to anſwer. 


* Otherwiſe of a demurrer, though only to part, and anſwer to the other part. Kenrick v. Clayton, 
2 Bro. Ch. Cs. 214+ Ad 1h k % 


P. 1780, car. M.R. . Migtion to diſcharge a demurrer (after motion 


7 


Lee v. Paſcoe, 1 * Cb. Ca. 78. for time to plead, anſwer, or demur, but not to 
Vide —— ORR demur alane) granted, the anſwer only denying 


2 P. Wms. 286. Sir J. D. combination. 


Goodyer v. Dean and Chapter of | i 
Worceſter, in Sgacc. 1777. Roberts v. Hartley, 1 Bro. Ch. Ca. 56. Kenrick v. Clayton, ante, 


T. 1793, cor. Loughb. C. ans 6. Upon an application for an order for time to 
M. K. put in further anſwer after 22 allowed, it 


4 r * was underſtood at the bar that the practice ſhould 


it was granted. 


Orde Curie. 7. The delay of defendants in putting in their 


23 Jan. 1754, per Lovghb. C. anſwers being confidered, ordered, that on a third 


* 45 db. Rep 1 application for time defendant do conſent to enter 


his appearance with regiſter within four days, eon- 
ſenting that the Serjeant at Arms ſhall go againſt 
him as en a commiſhon of rebellion non gf inventus, 
in caſe he does not put in his anſwer by the time 
granted : that on a ſecond application for time 
to anſwer an amended bill, or after exceptions 
allowed, defendant do conſent to ſame terms. 


3 But not to preclude an application to the court 


under ſpecial cjrcumſtances. 


See more under Contempt, Demurrer, Exception, 
Plea, Proceſs, Sequeſtration. + © 


Sec. 3. As to the taking of an Anſwer 
| and Return. 


M. 1682, Cane. 1. A NSWER returned, and the indorſement of 

executio iſius brevis omitted. The defect 
was ſupplied by theſe words in the return, viz. 
capt. & jurat. Oc. ſecundum ectum & tenorem com- 
miſſion. huic annex. 


Penn v. Chile, 1 Vern, 41. 


2 A 


86 Ame antwer. 92 


be conſidered and regulated. In the preſent caſe 


* a. 


A ww 


— 88 
1 * 


* 


5 "i Taling 4fwer and Return, Amp 8. 


| 2. A plea cannot be taken upon a general com» N. 1684, cor. North; C. 8. 
| 3 | * . : 4 Gans 1 Vw a7 


a The court dbliged the plaintitf to accept an M. 2728, cor. h C. 
aber from Tripoli which had been ignorantly 1 1, Fenders, 2% 
broke open on ſhipboard, ] 


4. The joint and ſeveral anſwer of two defend. I. 729, cor. M. K. 
ants, under written jurat, and not jurati or ambo jus Anon, Mo). 238. 
rati, was ſuppreſſed for irregulazity, on mation. » 
5. As well on commiſſions to take anſwers and 27 April 1748, Hardwicke, C. 
pleas in the country, as before the Maſters ii % dune, 2 4h. 23g. 
Chancery, the commiſſioners ſhall. ſee the defend» + 
ants fign their anſwers or pleas, +» © 


6, Where a foreigner puts in an anſwer in his T. 3791, 2 
3 . e 
= language, a ſworn tranſlation muſt be filed _— 2* of 2 oY 


See more under Commiſſien, Pla. 


Sec. 4. Where an Anſwer may be put 
in without Oath ; And herein of the. 
Anſwer of a Corporation aggregate, 
or of a Jew, Infidel, or other Sectary. 


1. A Jew ordered to be ſworn to his anfwer on M. 1684, Cane. 
the Pentateuch, and the plaintiff's clerk to . 1 Fern. 463. 


be preſent. 0 


2. A peereſs ordered to produce deeds, con- P. 1699, Cane. 
feſſed in her auſwer on honour only, not on P. of Henilen v. Lady Gerard, 
oath. 8 2 Ex. Ar. 13. 55 2. 

Vide Prac. Reg. 7. Powell, M. R. v. County of Dorſett, 2 Eg. Abr. 13. pl. 2. (n.) A peer puts 
ja his anſwer on his honour, but ag a witneſs he muſt be examined on oath. Sir Thomas Meers v. 
Lord Stourton, 1 P. Wms 146. 


3. A. beyond ſea ſue# B. at law. B. brings his M. 1718, cor. Parker, C. 
bill. The court will order ſervice on the attorney . 2 P. Vun. 524, 
to be good; but the attorney ſhall not put in an 
anſwer without oath. Quere, if defendant is in 
an enemy's country where no commiſſion can go 
Vide Com. miſſion. 

4. Where the ſuit was frivolous, a Quaker de- H. 2737, cor. Macclesfield, C. 
fendant was allowed to put in his anſwer without * ty oy 1 | 
oath or aſſirmation. » Eg. A. * 2 2. 

The like order is ſaid to hate been made by Lord Harcourt in Dr. Heathcote's caſe. 


G4 5. Where 


88 Ame | Anlwer, (4 


T. 1744, cor. Talbot, C. z. Where a corporation aggregate are defend. 
Wych v. Meal, 3 P. Wm. 310. ants, they are not liable to a proſecution for 
1 2 ; * 117. jury, though their anſwer be never ſo falſe. 


_ wheie upon a bill againſt a corporation to diſcover writings, defendants anſ«er under their common ſeal 
only, and will anſwer nothing to their prejudice. Ordered, that the clerk of the company, and fuck 
hob principal members as plaintiff ſhall. think fit, anſwer on oath, and that a Matter ſettle the cath, 

Sad vide Mpodamy and Morton, 1 Bro. Ch. Ca. 469. . 


4 Dec. 1739, cor. Hardw. C. 6. The court directed a commiſhon to the Eaft 
Rab E al. v. Barker Indies to take the anſwer of the defendant to the 
a — — «ne. Croſs bill, who was of the Gentoo religion, and em- 
my) ſhall be admit:ed to anſwer powered two or three of the commiſſioners to ad- 
according to his own form of an miniſter the oath in the moſt ſolemn manner, as in 
oath, Fd Omyghund v. Ber. fheir diſcretion ſhould ſeem meet : and if they admi- 
7 niſtered any other oath than the Chriſtian, to cer- 
 tify to the court what was done by them; that, if 
there ſhould be any doubt as to the validity, the 

opinion of the judges might be taken. 

S. C. The court will not ſtay proceedings in an 
original cauſe till the anſwer come into a croſs bill, 
but will only ſtay publication, —Seczs, if croſs bill 
brought before anſwer put into the original bill. 


T. 1794, in Scace. 7. If one puts in his anſwer on affirmation with- 
Aab v. Robinjan, 2 Ar. 479. out oath, as being a — the court will not in- 
| quire whether be is (ach, for he is concluded from 
denying that fact on an indictment for perjury in 

the anſwer. : | 
wy, 7 ſection 11. and alſo under 
ien, Baron and Feme, Corporation, Infant, 

Lunatic, Privilege. b OY 


Sec. 5. Of a ſufficient or inſufficient 
Anſwer, 


* 


M. 1682, Canc. 1. ONE defendant's anſwer is reported inſuffſ- 
„„ 74 monty cient, and the Maſter's report on exceptions 
br Fe Ab. 3 2 * confirmed; afterwards the other defendant puts in 
Vide 2 Vent. 357- the like anſwer. The court for avoiding delay 
will judge of the inſufficiency of the anſwer, with- 

out ſending it to a Maſter. 


M. 1685, Cane. 2. Where a defendant anſwers to part, and pleads 


Darnel v. Rar, 1 Ven. 344. to the reſidue of the bill, the plaintiff cannot ex- 


1 * cept to the anſwer till the plea is argued, or an 


order obtained that it ſhall ſtand for an anſwer, 
with liberty to except. 


T. 1687, cor. Jeffries, C. 3. The defendant in his anſwer ſays, that to bis 
Hall v. 4 1 ow. 470. remembrance he had received no more than the 
"3 5 fan of —-b Helda good anſwer. 


43. Where 


-- 6 vv 


a a as O@wnoc£- ce a an 


© a _— Py — 


55. Sufficient or not. 1 Ame - 89 
4. Where a defendant obtained leave to plead 1777, cor. Oe, C. 
anſwer and demur, — 4 — _ Don . 

nl ing, and demurred to of Ar. 
ern 
ought to anſwer ſome material fact of the bill, and 


Where the general traverſe is omitted at the M. 1722, cor. Macclaafield, C. 
of the 22 anſwer is good, and not Anon, 2 F. Nn. 7. 


be ſuppreſſed as improper, . 


6. If a defendant anſwers, he muſt anſwer the 10 Nov. 2725, Cane. 
e in the bill, though what he anſwers might Richard. Macha 
have been good by way of plea, » Fg. 4 67. 3 . 
| Vide Stephens v. Stephens, and Edwards and Freeman, $a ck on. 
If a man gives a general anſwer, and a particular queſtion be aſked which is included in the general, 
> mais nt oblige tan? ay Fra which way (je km 10 © penalty. Nor, B. 1795 
nagar ts En Ch. 63. 5 . Abr. 67. pl. 5. 8 . 


. Agreed per cur. that a defendant ought to P. 193, in Scace, 
980 his anſwer, or an injunction may be continued. hon, Bund, 251, 
Are, if plaintiff taking a copy of the anſwer 
does not waive that informality ? 


8. If a proceſs for contempt iſſues for want of T. 1738, Cane, 
an anſwer, and plaintiff accepts the cofts of the con- _ 7 | 
tempt, they are p z and if an inſufficient an= This tems to be ele 
ſwer is put in by defendant, plaintiff muſt begin the printed order of court, 
his proceſs de novo; but if he refuſes the cofls, and 

upon exceptions to the anſwer defendant is obliged 

to put in a further anſwer, plaintiff may go on 

with the proceſs where he left off. 


« Plaintiff reſident in London filed a bill for a M. 1738, cor. King, C. 
iſcovery, account, and injunction againſt defend. Hernby v. Pemberton, A, 58 
ant at Conflantinople, Defendant forth by 
anſwer the particulars of all books, papers, and 
writings, and offers to produce them on oath at 
Conflantinople to any perſon plaintiff ſhould appoint, 
and to let him have copies. Lord Chancellor 
thought plaintiffs demand unreaſonable, and de- 
fendant's offer ſufficient, and directed that defend- 
ant ſhould produce upon oath all books, pa 
and writings to plaintiff's appointee at Conflanti- 
nople, and that the affidavit ſhould be ſettled by a 
Maſter, and ſworn before the conſul or ambaſſador 
abroad. The copies to be at plaintiff's charge. 

S. C. One partner files a bill againſt another 
partner abroad, to diſcover (int. al.) what _— 
ments he had made — — 
b en 


* 


% A Anſwer, © © 3 


- 


: * fendant by his anſwer ſubmits, that by what he 
had ſet out, plaintiff had broke the articles, and 


the queſtion ſhould be determined for the plaintiff, 
he is entitled to a difeovery, which he would loſe 
if defendant ſhould die in the mean time, - 


M. rag, 2 10. If time be given for a defendant to anſwer, 
27 Was. +" Welt though after ſegueſtration, and though the anſwer . 


2 Eg. Abr. 178. "9 be reported infufficient, yet the bill ſhall nat be 


In Davis v. Davis, 2 Atk. 21. ta con fad. 
Lord Hardwicke dad, that rhe ken pro Veh 


ef being fad to the plaintiff on the 

defendant's anſwer being reported inſufficient, weighed materially with the court in this caſe, which is a 

circumſtance Mr. P. Williams omitted in his report; and his lordſhip in 8. C. further ſaid; that this 
is not determined upon ſatisfectorꝝ reaſons ; for reteiving coſts on a Maſter's reporting an aaſwgr in- 

. is by no meant accepting it for an anſwer. ; 

" Fide Lady Abergavenny v. Lady Abergavenny, 2 Eq. Abr. 179. pl. 5. 


I. 2730, NN c. and 11. * * goun to anſwer, a defendant may 
aymond, C. ]. ut in a plea, for that is an anſwer, and on oath, 
- Eee put in 3 demumen. 
2 . Ar. 233. Pl. 11 1 
Fide Anon. 2 P. Wms. 464. Roberts and Hartley, 1 Bro. Ch. Rep 56. 8. P. 


P. 1731, in Scacc. 12. The Attorney-General has leave to with- 
Errington v. Attorney-General draw his general anſwer, and to put in another, 
| N. 303- infiſting on the particular right of the-crown. 


13 June 2731s Cane, [13 When a defendant is in contempt for want 
» (a,inGh.s. of an anſwer, and an inſufficient anſwer is put in, 
r. that is uo anfiver of all ; and the plaintiff is not to 
begin his proceſs de now, but go on regularly from 

the laft proceſs. 


M. 1731, cor. King, C. 14 Phintiff brought her bill for an account 
Soy N Aber- profits, &c., and after defendant had fully anſwer 
Tu. tbr, pt. * 2 4 plaintiff amended ber bill three times, to which de- 

A MS. of S. C. fates fendant put in three ſeveral pleas and demurrers, 


in thus : Taue a bill agzint which had been all over-ruled, and defendant flood in 
ing Arr": 
diſcovery of new matter required; amended bill. Plaintiff now moved for liberty to 


- pleaded and demurred in bar Ll 
of tech Gifcoverys which being ſet down the eauſe on the /equeftration, in order that 


*over-ruled, B. was In contempt the bill might be taken pro confeſſo, becauſe 


to a ſequeſtration tor want of an was fully anſwered and denied; and the caſe of 


* Ales fd — "a! Hawkins and Crook was cited. But for plaintiff it 


now plaintiff moved that the bill Was urged, that if defendant by an/wering park, 
OT Tn os e, al- and refufing to anſwer the moſt material point of all, 
leging hit by the praice of the ſhould prevent the bill being taken pro confeſſo, that 
appeared, and the proceſs of con= would put the plaintiff in a much worſe condition 
— — — ak nos than not anſwering at all, and would encourage 
confi ſhy or otherwiſe there woag defendants by this method ta elude the juſtice of 
be à failure of juſtice when « the court; and as to Hawkins and Crook, defend- 

| ant 


makes no diſcovery. This is inſufficient; for if - 


g ges FEEDS ODSMROS rasen aww oP T.DÞt » ww 
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anſwer, and which was at length 
bim by the court (a). Lord C 
that this is an untrodden path ; a 
r eee —— to the 
ſon of the thing. 

At law, after the party has appeared, and is in Ji war ge I. ey 
court, if he makes default (6), judgment is given **2** tales proconfelſo, But, 


for the whole demand and if in treſpaſs, Ste. de- C. weagbe ib Kas bet 


fendant pleads only to part, or ſays nothing to the and the * goes only 
t. n 


reſidue, the plaintiff may take his judgment imme - 5 f.. fign 
diately for what is not anſwered z and r. as to all the reſt; and 


equity form their proceſs upon the ſame plan when t 
J. 5. fl. 4. 8. C. is , | 
mentioned 


ſeems abſolutely neceſſary, and exerciſed by all n A cafe was 


courts ; when they have the parties once befere them, in Scocc. of the „ en of 
have it in n — Robinſon, where, after 
4 . n anftver reported inſufficient, and 
the right, & c. and therefore ſeemed ſtrongly to in- defendant refufing to put in 
cline that the bill ſhould be taken pro confeſs, qi — anſwer, the whole bi 
the particulars not anſwered. - But defendant offering ——_ * 3 | 
to anſwer by the next term, except as to matter of ved ſeriatim: and this was the © 
account, no order was made upon the main opinion of the Maſter of the Rolls 
Bon. | | in Hawtins v. Crook, for that an 
dots hi eee 
it i 's own out . @ diſcovery ; the opini 
— — confaſſ guoad ſome particular, and joining iſſue, by — — ——— . 
introductory of great confuſion in the proceedings. 4 Vin. Abr. 446. pl. 2. in S. C.— Another MS. 
report acordi. () For the decree to take the bill pro confelld was reverſed. 

(5) The method in equity of taking a bill pro confeſſs is conſonant to the rule and praftice of the 
courts of law, where if the defendant makes default by nil dicit, judgment is immediately given in 
debt, or in all — — Fm — * : REED — conſiſts in 
damages a judgment interlocutory is given, ich 4 writ of in to damages, 
and then lun judgment follows, Said in argument in Hawkins v. — 2 


2 P. Wms. 311, Lady Abergavenny v. Lady Abergavenny, is not S. P. 


15. Taking exceptions to an inſufficient anſwer, 26 Jan. 2739, on Appeal, cow 
is tantamount to a demurrer at law upon an inſuf= | 1 
ficient plea. 8 Vn. Ar. 423. pl. 35. 
The caſe of Hawkins v. Crook ®, before Lord * 2 P. Was. 556. 
Chancellor King, 4 Geo. 2. was not determined 
upon ſatisfactory reaſons; for receiving coſts 
upon a Maſter's reporting an anſwer inſufficient, 
is by no means accepting it for an anſwer. 
$ C. Lord Hardwicke inclined to _ that 2 i Ti mts never 
where there is an amended bill and no anſwer put j fort 3 agreed 
in to it, the plaintiff is entitled to a decree pro co gyreemen was asg un deaf 


He, abſtracted from any proceedings in the ori- cout. 
ginal cauſe. 


16. J. S. being indebted to B. in 1680 J. ſecured M. 1740, cor. Herde. C. 
by a judgment, mortgaged his eſtate to D. ; the Hinds v. Dod, Barnard. 258, 4 
judgment-creditor brings a bill againſt D. the 27. Ar. 6g. #48, 


mortgagee, and J. & praying to be relieyed * » 


this mor in reſpe& of the judgment, D. of 
bangs — e havin notice of the judg. 
e e ed, that at the time of enter. 


ing up of the judgment be had any notice of it. This 


enfrver was reported to be inſuſficient; and then 
he anſwered again and ſaid, that at the time of 
figning and entering up of the judgment, he had 
no notice of it. This anſwer was alſo reported to 
be inſufficient 3 and on an exception being taken 
to this report, Lord Chancellor held that this 


feeand anſwer was inſufficient, and the exception 
was allowed accordingly. . 


20 Dec. %, cor. Harde. C. 17. Lord Hardwicke doubted whether an inſant 
Ce hes can, before he comes of age, put in à new anſwer 
Jill of review, 2 Atl. 529. ſa as to rehear the cauſe over again; for if there 
| ſhould be a decree againſt him on the fecond hear. 
ing, he may with as much reaſon put in a third 


anſwer, which would occaſion infinite vexation. 


x5 Mar. 2745, cor. Harde. O. 18. The original bill brought for diſcovery 
v. n. 3 4k. 303. only, the amended bill prays relief. The anſwer 
to this, is to be conſidered as a part of the anſwer 
to the original bill, as much as if engroſſed on the 

ſame nt, and a part of the ſame recard, 


2 Dee, 1750, cor. Hardw, C. 19. A defendant being in cuſtody for want of 
| ld v. Brabſen, 2 4 px further anſwer, is diſcharged upon putting in a 
* further anſwer, and paying the coſts of his con: 
| tempt ; but ſhould that further anſwer prove in- 
ſufficient, plaintiff may take up his proceſs of con- 

tempt juſt where he left off. 


A ON. 1752, cor. Hardw. C. 20. Defendant without excepting to the firſt 
Finch v. Finch, 2 V%. 491. report of inſufficiency, not abfolutely precluded 
from inſiſting on ſame matter in fecond 

anſwer, 


22 Nov. 1957, in Scacc. 21. Bill for —9 aſſets againſt an exe · 
Sweet v. Teng; Amb. 353. cutor. If the title of the plaintiff lies in the know- 
Nate „ dhe re. ledge of the defendant, and he denies it, he need 
. not ſet out an account of aſſets; but where the 

ide Gethin v. Gale, 24 Od. right does not lie in his knowledge, though he 

1 deny it, yet he muſt ſet out an account of aſſets. 


P. 1779, cor. Thurlow, C. 22. Putting in a plea * a ſufficient compliance 
. 1 . 42. with orders for time to anſwer, | 

* Otherwiſe of a demurrer, though only to part, and anſwer to the other part, Kenrick v. Clayton, 
23 Bro, Ch. Ca. 214. i 


30 Nov. 1779, cor. Thurlow,C, 23. Where ſums are ſpecifically charged in the 


Hepburn v. Durand, : . * 
Ye pb 1 Eg. Abr. 35 2255 have been received by the defendant, 


muſt 


22 „ 


2. 


en 0 


% tu wwe 


B10 -= =. 
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tr, Sufficient or not. e 93 
muſt anſwer ſpecifically to them, and « is not AY. » Ch, Plhadings, ot. 
enough to gy ng 3 oa 7 n 
ceived. N g 

24. Motion to diſcharge a demurrer (after mo- P. 1980, cor. M. R. 
tion for time to plead, anſwer, or demur, but not Lv. Paſo, 3 Bro. Ch. Co, 58. 


to demur alone) granted, the anſwer only deny= pg 1 — 938 
ing combination. 2 P. Was. 286. Sir |. D. 
Goodyer v, Dean and Chapter of 


Worceſter, in Scace, 1777- Roberts v. Hartley, ante, Kenrick v. Clayton, 2 Bro. Ch. Ca. 2. 


3, merely putting in an anſwer is not ſufficient e v. Thompſon & of. 
th, aſide the ra +4 2 Bro.Cb.Co.279. 1 Eg. Abe By. 


26. Where a defendant has anſwered all the P. 2788, cor. M. R. 
circumſtances reſpecting his own intereſt, he ſhall RIS E af. 
not be compelled to anſwer further circumſtances * 7; Br. Senad 7 —— 
in the bill. | K 

| . 1 Eq. Abr. 40. 

27. Defendant to a bill for a diſcovery and ac- 4 May 1791, cor. Thurlow, C. 
count objecting by anſwer, that he had no concern : er v. Hate ho 
in the buſineſs, muſt anſwer fully, though ſuch a 1 Py. jus. 292. n 
plea wayld bar both diſcovery and relief. But if 
the fact is ſo, there cannot be a decree againſt 
him. 

28. If a defendant ſubmits to anſwer where he H. 1992, cor. Thurlew, C. 


might plead or demur, he muſt anſwer fully. —_— »3 — — 


2 Bro. Ch. Ca. 141. 


29. An agent, charged with onal fraud, P. 1792, in Scacc. 
muſt anſwer Fully. pert Bilal B= 1 Ar. 37_ 


30. Where a diſcovery is ſought of a corre- T. 1-92, in Scacc. 
ſpondence, if the defendants ſet forth extracts of Campbell v. 1 a. 
letters, and ſwear that thoſe are the only parts of CITY 
the correſpondence upon the ſubject, this is ſuſh- 

- | 

31. Upon an application for an order for time T. 2793, cor. Longhb. C. and 
to put in further anſwer after exceptions allowed, „ , pf e cl. ca 
it was underſtood at the bar, that the praQice 7,4, 0-4 Curie, — 
ſhould be conſidered and regulated. In the pre- 
ſent caſe it was granted. : 

32. In an anſwer to a bill for tithes, it is ſuſh- H. 1794, in Scace. 
cient if the plaintiff has notice of the general na- Win „ _— e 
ture of the defence. | — Abill, x. 4 a 

33. Upon diſcovery of new matter in an ac- p. 1794, in Scace. 
count, the court will permit a ſupplemental anſwer —Moggridge v. Hodginn, 
after replication, A. 445. 

34. An 


v. Burgels, H. 21729, cor. King, C. : OM 


64 A+ ONE antwer. F. 

-M. 2794, In Seact. 34. An anſwer, inſiſting on a modus (for 4 
Clarke v. Jennings, n Arftr. 498. place deſcribed only by a annexed) in liey 
pl all tithes, or at leaſt of tithe hay, is good. 


T. 1794, in Sesee. 35. Where the counſel's name to an anſwer has 
Bull v. C, 2 Ar. 563. been forged, the court will not take the anſwer 
9 off the file, if an innocent plaintiff is likely to 
ſuffer by it. | 


| 88 June 1797, cor. Loughb. C. 36. The anſwer need not ſet forth an account, 
17 of egal v. Stewart; where the ground, upon which it is prayed, is de- 
1 nied; as where the bill charged a dealing in 
- Sir Lawrence Dundas. pictures by commiſſion, and the anſwer denied 
5 that, and ſtated, that the defendant ſold them to 


the plaintiff in the courſe of his trade. 
See more under Demurrer, Exceptions, Plea. 


. Sec. 6. Of an Anſwer ſcandalous and 
: | impertinent. | 
T. 2708, cor. Cowper, C. I. JF an anſewer * contains ſcandalous matter, it 
. 2 Eq. Ar. 68. pl. 1. may be expunged upon motion, and the party 
+0 that ſanders ſhall pay c. This was agreed by 

all, but the doubt was, whether this could be 

done at the hearing of the cauſe. Lord Chancellor 

ſaid, he did not remember that it ever had been 

done ; but ſaid, he would expunge the ſcandalous 

matter if the plaintiff would not inſiſt upon coſts, 

The counſel not being ſatisfied, precedents were 


| ordered to be ſearched. . | 
2 T. 1723, cr. Macclesfield, C, 2. On an anſwer being reported not ſcandalous 
2 15 _— or impertinent, if the plaintiff except to the Maſter's 


| 63. 2% report, he muſt ſhew ſpecially wherein it is ſcan- 
„ +0 4. tons or impertinent. Fn 
S. C. Where a bill or anſwer is referred for 
ſcandal, and reported to be fcandalous, if the 
Maſter has once expunged this ſcandal, the party 
cannot except, as it will not appear on record what 
that ſcandal was, and it was the party's own fault 
that he did not except to the report ſooner. 


M. 1725, cor. King, O. 3. The defendant having anſwered the bill, 

Lady — 2 COD ne cannot afterwards refer it for ſcandal. 
2 H. Abr. 60. pl. 5. This was made a rule by Lord King, whereby an old rule of the court of 
was altered; but it is held otherwiſe in Scacc. Vide Woodward and Aſtley, Bunb. 304. marg- 


where it is ſaid, that after an anſwer is come in it is too late to refer the bill for impertinence, but it is 


never too late to refer it for ſcandal. 


Vide Anom 2 Veſ. 631. Barnes v. Saxby, 21 June 179%, in Ch, Cartick v. London, 11 July 
7792, in Scacc. 5 


Note; Though an anſwer cannot be referted for impertinence, yet it may for ſcandal; Vide Elliſon 
4. If 
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4. If the title of an anſwer reſlects on the plain- II. 1948, cor. King, gc. 
if, it is ſcandal, becaoſe it is not part of the de- Pal ». Pu, Myra. + 

fence, or can be put in iſſue. | E 


bond as ſatisfied, and as evidence to prove it, 
the plaintiff charges that the defendant entered 
into a latter bond to him for money lent, and that 
the bond being loſt, he filed a bill againſt the de- 8 
fendant for payment, and had a decree, in which 
cauſe he never infiſted on being paid this bond. 
The defendant in his anſwer ſays, he does not be- 


„ A bill is brought to be relieved againſt a ftale kt $708, be Kun * E- 
5 res n 


| Here the plaintiff loſt the bond, but concealed or . 
deſtroyed it, theſe words are ſcandalous, becauſe 1 


they ate not material to the defence. 


6. A-reference of an anſwer to the Mafter for M. 1/84, cor. Thurton, C. 
impertinence, refuſed to be diſcharged, although Nei v. Allen, 
not moved for till after notice of motion for dif= „e Re 
miſſion of the plaintiff's bill for want of proſecu- — laid down on the Lub- 


tion. 
See more under- Exceptions, Reference. 
Sec. 7. Where a Defendant may amend 
his Anſwer, or put in a new one. 


1. Deendant by anſwer conſenting that an award P. 1702, cor. Wright, O. . 


made by her father might be confirmed, Harcear v. Gerrard & A 
prayed ſhe might amend her anſwer, ſhe having * "202% C. 2. . „ 


made oath that ſhe never read the award; and fully fared, and decree afficmed 


that her anſwer was prepared by her father, who had Þy the Lords. 
wronged her in the award. Motion denied per cur. 6 * 1 — goo ny Amik, = 


Amb. 292. 0 
Ly One reaſon why the court denied this motion was (it appears), becauſe the father was an arki. 


defendant's own chooſing, | 
2. An executor not permitted to amend his M. 1715, cor. Cowper, C. 
anſwer, by which he miſtook the law and waived 2 Ste — a 


the benefit of the ſurplus, though he afterwards 2 EN Ar. 438. pl. 29+ : 
conceſhow 


proved the teſtator intended he ſhould have it. As to the effect of a 
by an anſwer, wide Pearce and 


Grove, Amb. 65. 4 Ark. 593. Fide Maithews and Matthews, 2 Veſ. 637» 


3- An anſwer may be amended before iſſue H. 1724, in Scaces— © 
2 » Mullins v. Simmends & ol, © 


S. C. Anſwer of two arbitrators. Defendants _ — A, 


read againſt a third defendant, party to the 


award, ; 
4. Anſwer + 3 i 


WJ. a 
>» 


| BH. 1727, inScace,- 4. Anſwer amended after ifſue joined, and a 
r commiſſion ifſued upon defendant's paying all coſts 


Wortley Montague v., on ſince the anſwer, ſwearing his anfwer over again, 


the defendant's application to and paying for a new commiſſion. 
amend his anſwer by altering the f | 3 
day of payment of a modus, though iſſue was not joined, and the day ſet right io the croſs bill, 


M. 2727, cor. M. R. 5. An anſwer amended after hearing, and de- 
c of Gainſborough v.Gifferd, cree on affidavit of the ſolicitor and his clerk, that 
Vl Pas in Ch a. the miſtake was in engroſſing the anſwer from the 
Note ; It appears by the re- draft, and the draft produced. The amend. 


6 that this amendment 1 ; 
giſt: —— —— _ was by changing the word her to the word 
read of amendments in f ; 

the material part of an anſwer, . 2 | | 
M. 2929, cor. King, C. 6. A purchaſe is made to the uſe of Baron and 
zen. Mop. 248. feme and their heirs, and baron and feme join ih 
a — to the vendor to ſecure part of the 
— e· money. The mortgagee files a bill of 
foreeloſure, baron and feme anſwer jointly ; the 
baron dies, and the wife moves to amend her 


anſwer, and inſiſts that the mortgage did not bind 


her for want of a fine. But the motion was de- 


nied, becauſe an anſwer is equal to a fine, and the 
mortgage is good in equity, the wife not pretend- 
ing ſhe was impoſed on. 


u. 1727, wor King, c. 7. Bill for a diſcovery of defendant's title, and 


Holliday v. Nabb, Bunb. 333. for an account of the rents, &c. Defendant ſwore' 


: 2 g. Ar. 60. pl. 8. (n.) 


that he purchaſed the ęſtate in 1676, and had con- 


tinued in poſſeſſion ever ſince, and received the rent: 


and profits t b n recollection he diſ- 
L. 3 on the purchaſe, the 
vendor and his wife were to continue in poſſeſſion, 
and receive the rents and profits during their lives, 
which they did until 1690, and defendant had ever 
ſince. Upon motion, cur. gave leave to anſwer in 
this particular, it being rather for plaintiff's benen, 
and the defendant being ninety years of age. 


q May 2740, cor. Hartw, o. 8. The 3 — to amend her anſwer 
Wharton v. M barten, 2 Ath. 294- by adding a new faQ; granted on the particular 


—_ beg Cee, that defend. Circumſtances of the caſe. 
ant's marriage-articles were executed in Spain, where the cuſtom is to depofit deeds in a place appointed, 
ſo that defendant could not produce them. She was therefore permitted to amend, guoad ſetting 


forth the cuſtom. 


S. C. When a defendant has miſtaken a fact or 


date, the court will give him leave to amend his 
anſwer. f 


P. 1740, cor. Hardw. C. 9. Defendant moved for leave to amend his 
W — 5. 5. anſwer, by ſtriking out particular words, _ — 


gs Ae antwer. $6 
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3 Amiended, &c. A—s 97 
ſerting others in their room. Defendant made an , Mullins v. Simmonds, in 


affidavit of the miſtakes in the anſwer, and which Re — me 


was corroborated by the affidavit of another perſon. e, pl. 4. Holliday v. Nabby 


Lord Chancellor—lf there had been only the de- Bund. $5. Granny Gainibo. 
s affidavit, I would not allow of the amend- wl © 99 ma 42). 
ment; but as there is the affidavit of another perſon COR 4 —— 


I will, and ordered accordingly. ment was refuſed before iſſue 


10. The court will not allow a defendant to 25 June 1747, cor. Hardw. C. 
amend an anſwer by ſtriking out of it the admiſ- n 3 Ah. $22, . 
fon of a fact, by which the plaintiff would be de- I cout 5. Shred, 
prived of the benefit of this evidence, eſpecially 2 Vern. 434. | Patterſua v. 
as he does not ſwear be was ſurpriſed into it, or d Anh. 2380 
ill adviſed in ſetting it forth, D 

$. C. The party is not bound by an admiſſion of 
a conſequence in law, or a conſequence in equity, 


for the court is to judge of the law. 


11. To a bill claiming the remainder in fee after 19 Dec. 2755, cor. Harde. C. 
an intail ſpent. Defendant had put in his anſwer, Patterſon v Saughter, 4nd, 292. 
inſiſting, that a fine had been levied by one of the p74, peatce and Grove, ante. 
remainder-men in tail, and claiming under him; Harcourt and Shertard, 2 Vern, 
but before replication, he petitioned to take the 43+ 
anſwer off the file and put in a new one, claiming 
under a purchaſer for a valuable conſideration 
without notige, and made an affidavit in ſupport 
that this new title was not diſcovered till after he. 
had put in his anſwer. The court would not ſuf- 
fer a new anſwer to be ſubſtituted, for that might 
take from plaintiff the benefit of admiſſions in the 
firſt anſwer. Ordered the anſwer to be taken 
off the file, and the new matter to be added, pay- 
ing the coſts of the application and of the amend- 
ment. 


9 


12. An anſwer ſhall not be amended after an M. rota, cor. Thurlow; C. 


inditment for perjury 1 or threatened, in £4 4 Dä ce . 
order to avoid the indictment. | . 41 Eq Ar. Jo. f 
Netez Ie might perhaps be otherwiſe if the matter prayed to be amended was clearly to be a 


miſtake. Vide Vaux v. Lord Waltham, 1 Bro. Ch. Ca- 419. (u.) 


13. On exceptions to an anſwer, if the de- M. 1792, in Scace. 
fendant means to ſubmit to them, he mult give r Wy” 
notice thereof before he tan file his amended ,yerwiſe in the cout of Chan- 


Wer. . cery., 


14. The court will not give leave to amend an NM. 1793, in Scice. 
anſwer after replication, nor to file a ſupplemental Tv. Wiiſmere, 2 Arftr. 362. 


.anſwer, unleſs on there appearing ſufficient rea- 


ſons why the matter could not be inſerted in the 
irſt anſwer; | 


Vouut, 11 is. this 


oc” 


4 


1 antwer. 5. 


x P. 796, in Sesce. 15. This court never permits an anſwer to be 
Hartis v. Dauvery, 3 A. 717. amended from the danger of perjury, but defend. n 
| | ant had leave to file a ſupplemental anſwer, 10 
OY ſu 


Sec. 8. Where a Defendant ſhall have ar 

the ſame Benefit from his Anſwer as 

3x 0 from a Plea, and where a Plea ſhall 
ſtand for an Anſwer. ; 


M. 1698, cor. Somers, C. 1. Dr pleaded himſelf a purchaſer for a 
* 3 , valuable conſideration without notice, as by 
fe ire 30. Fs the deed, &c. ready to be produced may appear ; and 
upon arguing the plea it was ordered to ſtand for 
an anſwer: and it being moved that defendant 
might leave the deed with his clerk in court for 
inſpection purſuant to his offer, and though it was 
agreed that by this offer defendant had made the 
deed a part of his anſwer ;z Lord Chancellor would 
not bind defendant, being a purchaſer, by the im- 
provident offer in his anſwer, 


20 July 1917,” Cane. 2, It is a rule in equity that the anſwer over- 
: 2 _ v. 3 i. rules the plea, where defendant anſwers the ſame 
A 27. br. x 25 things he inſiſts upon in his plea that he ought not 
2 Bro. P. C. 15. to anſwer to. 5 
Note; The lords ordered the 
plea ſhould and for an anſwer, with liberty to except. 


T. 1723, cor. M. R. 3. Where a defendant inſiſts on the benefit of 
Norton v. Ter vill, 2 P. Ns. 145. the ſtatute of limitations by way of anſwer, he | 
238 ' ſhall at the hearing have the like benefit as if he an 

had pleaded it. 


T. 1728, cor. N. R. ab. C, 4. On time given to anſwer, the defendant may 
—_— + ea Bro, put in a plea; for that is an anſwer and on oath, 
Ch. Rep. 56. Kenrick v. Clay. but cannot put in a demurrer. 

ton, 2 Bro. Ch. Ca. 214. 5 0 

6 May 1729, in Scacc. 5. Bill to ſet aſide an award. Defendant 

Alardes * Campbell, pleaded the award, and that the ſubmiſſion was 

Fide Reynolds v. Perrotty in made a rule of the court of B. R., and that there 

Scacc, 4 May 1727. had been no application to that court purſuant to 

flat. 9 & 10 V. 3., and that therefore all courts 

were concluded. Objected that defendants ought 

not to plead the award. Per cur. —The plea 

ſhould ſtand for an anſwer, with liberty to except 

(int. al.) as to the expreſs charges of undue prac- 


tice in the umpire. 


H. 1743, cor. Talbot, C. 6. The defendant pleaded to the whole bill, and 


dealer Leven, 3 . 239. on arguing the plea it was ordered to ſtand for an 
2 59+ Abr, 75: fl. 31. anſwer, 


X — Rs © 


7 — 0 © = 


e 


$8. Same Benefit as from a Plea, &ec. A—e 99 
anſwer, without ſaying one way or other whether ide Coke ». Wilcocks, 
the plaintiff might except. The plaintiff not al- _ 74. 1 — . — 
lowed to except, for by an anſwer was meant a 78 . Sk Crool, 


ſufficient anſwer, an infufficient anſwer being no Ne; The exceptions in this 
anſwer. caſe were diſcharged, with liberty 
for the plaintiff to re-argue. the 

plea, as appears by Reg. Lib. B. 1733, fo. 130. 


7. 3000/. was to be raiſed by a truſt. term in a HH. 1734, cor. Talbot, C. 
marriage ſettlement for portions of daughters as ſhould = 9 —— 
be living, and not advanced by the father at his death, 3 27. 2 — a 


1 being ſeveral daughters, B., one of them, 24 Slap. _—_ — 
after foe came of age, in the lifetime of her father, ito $3 Vin 200. ISS 
% whilſt ſbe 45 | "Sane — 1 17 Hare 1 : - 7. Was 
in the 3000/. to the owner of the inheritance. B. $74: (n.) Higden v. Watkin- 
marries, the father dies; and a bill ir now brought ſon, 4 « Ws, 132. Fearne's 
by her as in her right to have her ſbare, &c. Be- 439: 

fendant pleads the releaſe in bar, and inſſſted that 

this ſhare of B., though a poſſibility only at the time of 

the releaſe, was aſſignable in equity, though not at 

law; and by the ſame reaſon might be releaſed in ; 
equity, and that poſſibilities are aſſignable in equity. | 

Lord Chancellor ſaid, that choſes in action and poſſi- 
bilities are aſſignable in equity, if made upon conſidera- | 
tion ; but here no conſideration appears, and at law a > 
poſſebility may be releaſed, But this is a demand in 
equity under a trufl, and therefore ſhall be ſupported 
by a 1 and ordered the plea to fland for 
an wer. : 


8. Award and releaſe pleaded to a bill to open M. _— * G 
— — The plea ordered to ſtand for an 3%. &. Ce 196. 


See more under Plea. 1 


Sec. 9. Where the Anſwer of a De- 
fendant may be read againſt himſelf, | 
and where he may thereby conclude, 422 
charge, or diſcharge himſelf; And 
herein of the Admiſſion of a Defend- 


ant's Anſwer as Evidence upon a 
Trial at Law. 


1. A Man by anſwer ſays he believes and hopes HH. 1682, cor. M. R. 

to prove the money paid. If the cauſe is #orter v: Wyid & d. 
heard on bill and anſwer, it ſhall conclude the 3 
Plaintiff, and he muſt admit the money paid. 


H 2 2. De- 


100 Ame E Anſwer. 1 59. 


p. 1687, cor. M. R. 2. Defendant held to the offer in his anſwer, 


Halford v. Burnell, 1 Vern. 0 bh. ot | l 
if : 27 1 Ay 2 448. though the circumſtances of the caſe were varied 


M. 1690. Cane. 3. If a man charged himſelf by anſwer, whe. 


Arodleyv, Adly, 2 Hen 104. ther this anſwer ſhall be allowed as a good dif 
Vide Howard and Brown, h ? 

which was the firſt caſe whe'e a Charge a 

man had charged himſelf by anſwer, and his anſwer allawed as a good diſcharge, and the court ſaid it 

ought to be the laſt, 1 Eq Abr. 163. | , 


T. 170, cor. M. R. Ry Defendant's aunt lived with her, and being 
Bay v. Hill, very infirm, defendant received her monies. The 
I Ez. 10. 2. 10. 


aunt died inteſtate, and plaintiff being entitled to 
a diſtributive ſhare, brought a bill for an account 
of the monies received for the inteſtate, Defend- 
ant by her anſwer ſet out the ſeveral ſums, to 
whom paid and how applied. The cauſe being 
heard without proof, an account was decreed and 
referred to a Maſter. 'The Maſter's report charged 
defendant with the ſums confeſſed to be received, 
and ſubmitted if ſhe ought to be diſcharged by the 
fame anſwer. Per cur, Referred back to the 
Maſter for defendant to prove her anſwer : if diſ- 
proved, no credit ſhould be given to it in other 
particulars; if otherwiſe, the court inclined it 
thould be a diſcharge as well as a charge. 


P. eb, cor. Cowper, C. S. 85. A defendant's anſwer directed to be read as 


I:huſun v. Rhodes, 2 Vern. 555. : 4 . af 
. pl. 24, $. &. evidence at a trial at la 


but not 8. P. for the point there ſeems contre. 


FT. 1729, cor King, C. 6. If an iſſue is directed, the court often orders 


Green v. Rad, Moſ. 184. , ps : 
ata Akt 295. . g. e. the defendant's anſwer to be read on the trial, if 


but not 8. P. 346. pl. 8. 8. c. it is not falſified, or but by one witneſs only. 
but not 8 P. — ide 1 Ch. Ca. 8. 3 Ch. Ca. 123. 2 Vero. 555, 283. 1 Vern, 161. 137. 


3 Nov. 1750, cor. Hardw. C, 7. The anſwer of a defendant directed to be 
_ 774 25 Englanly read at law in evidence to a jury, which could net 
aff be done by the rules of law, 


See more under Account, Evidence, 
Sec. 10. Where the Anſwer of one 


Defendant may be read againſt an- 
other Defendant. | 


44. 1715, cor, Cowper, C. Is R Egularly the anſwer of one defendant ſhall 
not be made uſe of as evidence againſt 

another; but one defendant ſaying by his anſwer 
that he was much in years, and could not re- 
6 | member 


Aen. I . An.. 300. . 


from what they were at the time of anſwer put in. 


egen 


80 222 


OO —— — 


„ 


* 
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(10. Read againſt a Co-defendant. A— 101 
member the matter charged in the bill, but that 
S., another defendant, was his attorney, and 
tranſacted the matter of which defendant J. S. 
gave an account by his anſwer. The court, on 
motion for an injunction, ordered the attorney's 
anſwer to be read againſt the other defendant 
whoſe anſwer had referred thereto, 


2, One reaſon among others why the anſwer of P. Wins. 411. m. 
one defendant cannot be made ufe of againſt an- 
other ſeems to be, becauſe, if that were allowed, 
2 man might make a friend co-defendant, who 
might put in an anſwer in his favour, and the 
other defendant would have no opportunity of 
croſs· examining to it. | 

3. One defendant ſhall not be prejudiced or 7 Mar. 1720, Dom. Proc. 
concluded by the admiſſion of another. 2 — e 


4 Vin. 443+ c. 6. 448. c. 10. 7 vol. 339+ c. 17. 2 Ef. Abr. 67. c. 4 


4. Anſwer of two arbitrators. Defendants, read H. 1724, in Scacc, 
againſt a third defendant, party to the award, mga + r * 


Vide I Vern. 59 


5. Where an injunction is obtained in the abſence T. 170%, in Scace. 
of one of the defendants abroad, on a motion to St. Feb» v. 2 and anetber, 
diſcharge that order, the anſwer of the other de- 3 
fendant cannot be read. 


Sec. 11. Of the Anſwer of a Feme 
Covert, Infant, Lunatic, or ſuperanu- 
ated Perſon, 


I, THE anſwer of a ſuperannuated perſon, put p. 1704, Cane. 
in by guardian, ſhall be read againſt him as 1 8 
\ . Ter WW . . . . 
an anſwer of one of full age. Secis of an infant, %% Gi. Rep. in 84 Pr 20 


who is to have a day to ſhew cauſe 5. an infant, 


2. Where the hy/band will anſwer to the pre- p. 1704, cor. Cowper, C. 
judice of the wife, who is an executrix, a court of Arun. 2 Eg Abr. 66. fl. 2. 
equity, upon motion, will give leave for her to © de yin whe 5 | 
anſwer ſeparately, a guardian, on the circumſtances 

of the caſe. Bunb. 167. The buſband allowed to anſwer without the wife, Bunb. 17 5. 


3. After a decree %% cauſa againſt an infant on M. 1718, cor. M. R. 
his coming of age, he may put in a new anſwer pany 4 5 
5 I . mis 5804. 
before decree made abſolute. e i u cons Bile 


bam, 2 P. Wms. 401. Bennet v. Lee, 2 Atk. 531. Exceptions cannot be taken to an infant's 
auſuer. Strudwick v. Pargiter, Bund. 338. 


H 3 4. The 


* 


% “ AaAntwer. {fun ;. 


P. 1724, in Scace · 4. The anſwer of a feme covert without her * 
Glover g, lr huſband or guardian permitted to be filed in a caſe for 
nan of neceſſity. . "is 
H. 1726, cor. King, C. 5. Upon a decree againſt an infant unleſs - a} 
Sir 2 _— Efing- cauſe, within fix months after he comes of age, the in 
Hemil n Parlament, 5 Bro, infant may anſwer anew. . ref 
Fs Fountain v. Caine, 1 p. Wms. 504 · Bennet v. Le-, 2 Atk. 532 : bs: 
Nate z The conſequence of an infant's putting in a new anſwer is, that he may examine witneſſes ne 
eren which may be different from what ĩt was before. | ſuf 
T. 1726, cor. King, C. 6. Regularly the anſwer of a feme covert, if 
D. f * Talbot & Ur. ſeparate, ought to have an order to warrant it; fer 
A 25. * * 5, but if the feme covert's ſeparate anſwer be put in re: 
- Sel. Ca. in Ch. 24. fe only without an order, and the ſame be a fair, honeſt ag 
wa _ ſeparate _ Put anſwer, and deliberately put in with the conſent fer 
der, bs — - virnout or. of the huſband, and the.plaintiff accepts of it and for 
| 8 replies, the court will not, on the motion of the an 
5 wife, or of her executors, ſet it aſide. * 
H. 1727, cor. King, c. 7. A feme covert cannot bind herſelf by her an- 0 


_— % ſwer, much leſs her huſband as to her inheritance, 


P. 2727, cor. King, C. 8. A copyholder in fee by will charges his lands 
= | | pang with his debts. The lands being in England, and 
2 Eg. Abr. bas: of. 4. the heir an infant in Scotland, the creditors bring 
| a bill to have their debts paid out of the copyhold 
premiſes ; whereupon the heir appears, and there 
is an attachment for want of an anſwer. The 
heir being an infant, the next ſtep is to bring 
up the body, but he being in Scotland, and out 
of the reach of the procefs of the court, the plain- 
tiff cannot bring up the body. The infant ſhall 
anſwer by a certain time, or ſhew cauſe why pro- 
ceſs ſhould not iſſue againſt him as if of full age, 
or why a receiver ſhould not be appointed. 


offs 1797, cer. Flag, C. . On a motion to ſuppreſs the anſwer of the 
* 11 defendant, for that ſne, marrying after the bill 
4 Vin. Abr 147. pl. 20 filed, and before anſwer put in, had put in her 
os — _ 145-p/.6. anſwer without her huſband, But per King, C.— 
e s p. ©: but Marrying pendente lite does not abate the ſuit, and 
though there is no charge in the bill againſt the 
huſband or ſubpcena ſerved on him, yet he muſt 
Join in the anſwer of the feme for conformity ; 
for no married woman can put in an anſwer with- 
out her huſband by the rules of the court, with» 

Out ſpecial leave, and an order for that purpoſe. 


H. 1733, cor. Talbot, C, 10. An infant's anſwer cannot be given in 


en l, evidence againſt him, becauſe it is uot the an- 
3 P. nt. 237. ſwer 


911. By Perſons incapacitated. - Sms 103 
ſwer of the infant, but of the guardian who is pg By. Abr. $17. pl. 16. 


85 Carth. 29. Taylor v. At- 
ſworn. wank 2, Wan des 
11. But where a defendant put in an anſwer to 1 P. V. 247. m 


a bill brought by an infant who did nat reply to it, Th=rfton and another v. Nutton 
in ſuch caſe the anſwer was taken to be true, in v1, anne | 
regard the defendant, for want of a replication, 2 Atk. 377. contre. 
was deprived of an opportunity of examining wit- PS 

neſſes to prove his anſwer, and he ought not to 

ſuffer for ſuch omiſſion in the plaintiff, 


12. Baron and feme defendants to a bill, the H. 1733, cor. Talbot, C. 
feme muſt anſwer, though the anſwer cannot be Mo | be 
read againſt the huſband, but may (poſſibly) be read 7, 3 4 — _ * 
againſt her if, ſhe ſurvives; but in no caſe is the 109, 110. Chauncey v. Ta- 
feme bound to anſwer a bill ſubjecting her to a 22 r 
forfeiture, though the huſband has ſubmitted to 105 v. Harp, 2 F. W, 626. 


anſwer. a — generally a deſendant muſt 
anſwer fully, or object to the 
diſcovery by plea or demurrer. Cookſon v. Elliſon, 2 Bro. Ch. Rep. 252 * _ Hately, 
3 Bro. Ch. Rep. 238. and 1 Veſ. jun. 292. Shepherd v. Roberts, 3 Bro, Ch Rep. 239. Hall v. 
Noyes, 3 Bro. Ch. Rep. 483. Selby v. Selby, 4 Bro. Ch. Rep. 11, 


13. One through great age being deprived of 3 P. Wm. 111. n. 
his memory, and become almoſt non compos mentir, N. 1733, cor. Talbot, C. 
was admitted to anſwer by his guardian, in regard _ 
the matter in queſtion was but ſmall ; but had the 
value been conſiderable, the regular way would 
have been to have taken out a commiſſion of lu- 
nacy, and have got a committee aſſigned, 


14. An infant may amend his anſwer when he T. 1734, in Scace. 
comes of age, and therefore exceptions cannot be —Strudwwick . Pargiter, 
taken to it. f Bunb. 338. 

2 Eq. Abr. bo. pl. g. 


15. A wife who cannot in conſcience conſent to 24 July 1740, cor. Hardw. C. 


an anſwer which is drawn up by her huſband, may Ee Hallam, 2 Ath. 50. 


have an order to anſwer independently, 

S. C. Where a huſband by menaces prevails on 
a wife to put in an anſwer contrary to what ſhe 
believes to be true, he may be puniſhed for con- 


tempt, | 


16. Lord Hardwiche doubted whether an infant 30 Dec. 1742, cor. Hardw. C. 
can put in a new anſwer before he comes of age, „ * — „. Lee, 2 Ath, 487. 
ſo as to rehear the cauſe over again; for if there f _ pn for a bill 
ſhould be a decree againſt him on the ſecond hear- ; 8 8 
ing, he may with as much reaſon put in a third 
anſwer, which would occaſion infinite vexation. 


17. A huſband's bringing a bill againſt a wife, 8 April 1747, cor. Hardw. C, 
is admitting her to be a feme ſole, and ſhe muſt  £* porie re | 


put in her anſwer as ſuch. 3 Ath. 478. 
H 4 18. A 


104 Ang 
$ Feb. 1750, cor. Hardw, C. 


and Strange, M. R. 
Travers v. Buthley, 1 Vf. 383. 


M. 1792, in Scacc. 
Hardcoftle Vs Shafio, I Arr. 77. 


A—e 


H. 1683, Cor. North, 2 8. 
Jiubaſen v. Deſmineere, 
1 Vern. 223. 


1 Eg. Abr. $3. pl. 3. 


T. 1683, cor. North, C. S. 
Portingten v. Tarbock, 
1 Fern. 177. 
Feat & Ur. v. Bifbopp & al. 


1 Fru. 1 5 
I 


H. 1684, cor. North, C. S. 
Hall v. Dowthwaite, 1 Vern. 298. 
Cur. adviſ. wult of the pro- 
ceedings in the Co. Pal. which 


Ank wer. $14, 
18. A wife appears, and prays time ta anſwer 


ſeparate from her huſband, who lives abroad, and 
ſhe has an order for that purpoſe; the court will 


not afterwards ſet it aſide. 


19. In a ſuit for diſcoyery, the anſwer of the 
party intereſted cannot be diſpenſed with, though 
an.infant, and although the perſon from whom hi 
father purchaſed has anſwered, and denied any 
knowledge of the circumſtances, 

20. A motion for leave to anſwer by guardian 


* 


muſt name the guardian. 


See more under Baron and Feme, Infant, Lumatic, 


Appeal, 


For whom it lies, when and in what 
Caſes, and what Evidence is ad- 
miſlible, 


1. AN appeal lies from the court of Policies in 


London to the court of Chancery. 


2. An appeal will not lie in Chancery from a 
decree in a county palatine, But a certiorari bill 
may be brought to remove a cauſe into the Chan- 


cery out of a court of equity in a county palatine. 


3. A ſuggeſtion in a bill, that there are incum- 
brances made to perſons living out of a county 
palatine will entitle the court of Chancery to a 


were ſtated to have been unjuſt, juriſdiction, touching lands lying within the county 


H. 1686, cor. Jeffries, C. 
Addiſon v. Hindmarſp, 


1 2. 8.) 


palatine. 


4. Upon a bill of appeal from an inferior court 
the appellant need not aſſign particular errors, as 
he muſt upon a bill of review. 55 

S. C. But he cannot examine de novo upon 
either of thoſe bills, though, in the ſpecial court, 
they examine over and over again upon new 
allegations, 8 

S. C. Appeals lie from the court of equity at 
Lancafter to the Dutchy court. Men 


5. After 


2 E- Sea 


. 


2 — 


oe «tt A. 4 © po © 
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Appeal. 


F. Aﬀer a decree of diſmiſſion affirmed on an 
appeal to the Lords, a bill is brought for a diſ- 


covery of a deed (ſaid to be burnt pending the 
ſuit) which made out the plaintiff's title, and the 
bill is brought to the end, that, after ſuch diſ- 
covery, the plaintiff might apply to the Houſe of 
Lords for relief. On demurrer the defendant 
ordered to anſwer, but plaintiff to proceed no 


" farther without leave of the court. 


6, No appeal lies to the Houſe of Lords from a 


ſentence in the delegates, nor from a decree on 


the ſtatute of charitable. uſes, 


7. If the parliament be prorogued pending an 
appeal, the party may proceed in Chancery on the 
account decreed there notwithſtanding the appeal. 
8. C. An appeal cannot be maintained where 
the matters complained of have been once ſettled 


by the Lords, 


8. After an appeal a petition was entertained to 
explain the decretal order as to colts, 


9. A perſon, not a party in the original cauſe 
will not ago thy to interplead by a petition of 
appeal. 

S. C. There not being proper parties to the ori- 
ginal decree is a good ground of appeal. 


10. A party under terms to pay a ſum of money 
in the original cauſe declining to do ſo, and bring- 
ing an appeal in order to avoid it, his appeal diſ- 
miſſed with coſts. 

Note to S. C. A counſel or agent, preparing or 
ſigning an appeal with words reflecting on the re» 
ſpondent, called to the bar and reprimanded. 


11. Appellant's idleneſs, and his ſolicitor's ig- 
norance, no ground for an appeal. Proofs cannot 
be uſed before the Lords which the party neglected 
to produce in the court below. 


12. A perſon apprehending himſelf injured by 


a general order of a court not made in any cauſe, 
(as for the filing an ancient record which had 
been many years miſlaid,) may bring an appeal to 
the Lords; and the perſon, at whole inſtance the 
order was made, cannot decline the Lords' juriſ- 
diction, by alleging that it is an original, and not 
an appellate juriſdiction, or that multitudes not 
before the houſe are intereſted in the record. 

G | 13- Where 


1 lh 
M. 1686, cor C. 


M. 1689, cor. Lds. Comm. 
Jau v. Wilſen, 2 Vern. 118. 


18 Jan. 1697, Dom. Proc. 
Bamp $ Truftees v. Pophomy 


22 Mar, 1700, Dom. Proc. 
Bre land and another, Executors, 
\ Cope & al, Calles P. C. 97. 


20 April 1701, Dom. Proc. 


18 Dec. 1702, Dom. Proc. 
Priſe v. Button, Calles P. C. 246. 
Prec. in Cb. 212. 


12 Feb. 1702, Dom. Pros 
rd Wharton . Squire, 
Calles P. C. 270, 


106 Ame | EYE Appeal. 
19 Feb. 1702, Dom. Proc. 13. Where the decree, or order appealed from, 


Northcoth v. Northcote, is expreſſed to be made upon appellant's own con- 


7 P. C. 287. 4 Vin. . : iſmi F 
2. — 1 Dag ſent, the appeal will be diſmiſſed, 


Prec. in Ch. 115. cited in Sparing'y. Lynn, a Vern. 137. cited in Roberts v. Bennett. 


H. uod, cor Wright, C. Ss. 14. If upon a certiorari bill the cauſe is brought 
| Stephenſon v. Houldirch & al. on to a hearing, the court, if they think fit, may 
1E. 1 $4. pl. „ Make a decree, or ſend it back to the mayor's 
8 e court to be determined there; and ſometimes the 
court ſends it back after publication paſſed, and a 

ſubpœna to hear judgment, and before the cauſe 


comes to a hearing. 


M. 1704, cor. Les, Comrs. 15. Upon an appeal from the Rolls to the Lord 
Nedbom v. Smub, 2 Vern. 464. Chancellor or Lord Keeper the cauſe is entirely 


open, 


21 * 1706, Dom. Proe. 16. If the defendant's plea to a bill in equity 
Lewe: v. Fielding, (e. g. purchaſer without notice) be falſified by 
„ verdict, his appeal will be diſmiſſed, 


20 Feb 1705, Dom. Proc. 17. The neglect of a party's own ſix-clerk no 


Executor, v. Stevenſon 
Us. Cab F. yg ground for an appeal. 


H. 1709, cor. Deleg. 18. In a libel of hereſy, the refuſal of a citation 
Dr. Pelling. v. Mb, by the dean of arches was held a good cauſe of 
ie of nn . appeal to the delegates. 


Bun. Ecc. Law, 391. 
1 Mar. 2710, Dom. Proc. 19. An appeal to the Lords lies from the Lords 
Greenſbields v. Pro 3 Sc. of of Seſſion in Scotland in a matter of eccleſiaſtical 
. cognizance, though there was an appeal from the 
5 preſbytery to a provincial ſynod. : 


T. 1710, Cane. 20. Upon an appeal from the Rolls to the 
Thompſon v. Waller, Chancellor, or from him to the Houſe of Lords, 


fn ab? 1 no new matter to be inſiſted on. 
T. 1718, Canc. Upon appeal from the Rolls to the Lord Chan- 
. Wright v. Pilling, cellor the cauſe is open, and the party is at libert 


E Air t. d r. to read new proof, and offer what he can again 


Vide i Vern. 443. 2Vern. 461. the decree. 
Gilb. Eq« Rep. 151. 1 P. Wms. 300, 2 Atk. 408. The rule is, that on an appeal the whole caſe 
is open, but on a rehearing only ſo much as is petitioned againſt. Hayward v. Colley, Sel. Ca. in Ch. 24. 
1 wide Popping's caſe, Sei. Ca. in Ch. 48. and Rawlins v. Powell, 1 P. Wms. 300. 


19 June 1713, Dom. Proc. 21. An appeal, brought on grounds known to 
Shere v. Cal, Cle F. C. 437. the appellant himſelf to be frivolous and falſe, 
diſmiſſed with exemplary coſts, viz. 4o/. 


6 July 3723, Dom. Proc, 22. After a party has once agreed to certain 
Dejpor — 7 1 n iſſues to be tried, he ſhall not make the impro- 
* +59 priety of thoſe iſſues a ground of appeal. 


23. On 
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29. On plaintiffs petition to rehear, the cauſe M-.1715, cor. Comper, C. 
is = as to the whole with reſpect to defendant; 1 Powell, 
but as to plaintiff, it is open only as to what is 6 
complained of in the petition. 


24. No words in a grant from the crown can M. 2716, Council at the Cock. 
deprive a ſubject of his right to appeal, much leſs _ it 
if the grant be filent in that particular. | 2 2 

S. C. An appeal lies from a decree in the Ie of 2 EH Ar. 81. fl. 3. 
Man to the king in council. * 


25. Such deſects in a decree, as the court will 29 Nov. 1721, Dom. Proe. 


1 1 1 & Us. v. 
reftify upon motion, are not ſufficient grounds for g: a & Un, 


an appeal. . f "7 Vin, 399- Co 19. 


26. An agent being proſecuted for a contempt 1 Feb. 1732, Dom. Po. 
in diſobeying an order, of which he had no notice, Ste v. _ 2 Bro. P. C. 399. 
may join in an _ from that order, though no = ” — 0 — 
party to the cauſe in which the order was made. 5 


27. An appeal from decrees made in the plan- M. 1724, cor. Macclesveld, C. 


ns ing i ; Sir Jabs Fryer v. 
tations lies only to the king in council. 3 A 5 


9 Med. 124. nomine Fryer and Vernon, 2 Eg. Abr. $2. pl, 8. 
Fide Lord Arglaſs v. Muſchamp, 1 R_— 


28. No appeal lies from an order or decree of Ex porte Pitt, 3 P. Was. 108. . 
the Lord Chancellor touching idiots or lunatics, “ be 7elolvtions of the Lords 


byt oply to the king in council. Vide I of Bly 
. 6 Bro. P.C. 329. 8 
29. All depoſitions taken in a cauſe, but not T. 1725, Cane. © 
read at the hearing, may be read at the rehearing ; Chriſtmas v. Chriſtmas, 


and this is the conſtant practice of the court. * * r 
But in appeals to the Lords, nothing is read but % . 
what was read below. . : 


39. On appeal the whole cauſe is open; aliter T. 1925, Cane. 
on rehearing, only ſo much of the caſe as is peti- _—_— — 
tioned againſt. * 2 Ef Abr. 1. 46. 

31. On appeal new matter may be produced T. 1725, cor. King, C. | 
aliter on commiſſion of review, unleſs there be a P*f#i"g's coſe, Sel. Ca. in Ch, 48, 
clauſe to receive new matter, H. Ar. za. (u. to pl. 4.) 


32. An appeal from the ſpiritual court muſt be vr. 1748, cor. King, c. 


brought within 6fteen days. 2 
An appeal to the Houſe of Lords muſt be . hy 
brought within five years from the inrolment of Vide Forteſcue 10. 


the decree below, by a ſtanding order of the Fide poſt, pl. 4a. 
houſe, made 24 March 1728. And 

An appeal to the emperor muſt be within twe 
years, 


33- Lord 


108 "Ame | 98 Appeal. 


M. 1730, cor. King, C. , 2. Lord Chancellor allowed an appeal from 


33. 
Gould v. Granger, Mg. 395. Matter of the Rolls for coſts only, and ſaid he 


had known the Lords allow an appeal for coſts 


only, though the old practice was otherwiſe, 


2 April 1735, Dow: . 34. No appeal to the Houſe of Lords will lie 
2 nan 46. 8. Bainſt a decree before it is ſigned by the Lord 
1 T. Wms 65: SC. lars S. F. Chancellor. | 5 

32 Mar. 1739, Dom · Proe. 35. Nor from an order of a court of equity to 


—_— — _ ſhew cauſe before ſuch order be made abſolute. 


25 April 1940, Dom. Proc. 6. Under what circumſtances an a 
=D Widow, v. Vermn, * woe ht from an old decree, by a — — 
| #816. F. C. 383. Vans neither party or privy to the ſuit in which the 
decree was made ? 
S. C. No appeal lies to the Houſe of Lords in 
Ireland from the judgment or decree of any court 
in that kingdom. 
S. C. The ſtatute of 6 Geo. 1. c. 5. did not in- 
troduce any new law, but is only declarative of 
what the law was before. 


wy 1742, cor. Hardw. C. * 37. On an appeal from the Rolls, the appellant 
Hedges v. Cardonell, 2 Atk.493, may be let into new evidence, which was not read 
there, provided he will give up his depoſit. 


144 1 Dom. Proc. 8. On an appeal, the houſe reſerve giving 
Lake, © ary Tay ju gment upon the point till an account is taken 
v. Ae, Widow ond Ser. between the parties. The account is accordingly 

frairix, 4 Bro. P. C. 553. 4 4 

| taken; but before the appeal is brought on again 

one of the parties dies, and the ſuit below is 
thereupon regularly revived. This is ſufficient, 
and the appeal itſelf need not be revived. 


10 June 1749, cor. Hardw, e. Tenant by elegit received proſits beyond his 
— Fel, Amb. 521. debt. Decreed to account and pay coſts. He 


; „Turner, Amb. : 
_ 93 — wardine, appealed for coſts only, and was relieved. 


19 Nov. 1757» Pitt v. Gage, in Dom. Proc, 1 Bro. P. C. 550. 


10 May 1754, cor. Hardw. o. 40. Decree made by conſent of counſel cannot 


Bradifſh v. Gee, Amb. 229. E 
Vide — v. Tallieur, be 7 pealed from 


Floyd v. Manſel, Sir George Downing v. Cage, 1 Eq» Abr. 165. 


29 Feb. 1768, Dom. Proc. 41. No appeal to the Houſe of Lords lies 
Rachfort & Ex. ang another v againſt an order, awarding a commiſſion of idiocy 
or lunacy, by the Lord Chancellor, Lord. Keeper, 

Note; It does not appear that Or Lords Commiſſioners of the Great Seal. 
any argument was wade at the S. C. Nor againſt any proceedings, touching the 


bar of the houſe, or that any caſes Ca 1 
— has es cls occaſion, awarding or refuſing of ſuch commiſſion. 


42. By 
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42. By a ſtanding order of the Houſe of Lords, 24 Jan. 177, Dom. Prog. 
of the 24th of March 1725, the time for receiving Y «lv. Clay & 


ls is limited to five years from the ſigning 6 Bro, F. C. 395. 


and inrolling of the decree; and therefore, upon 
an appeal brought from two decrees, of the 15th 
of Fuly 1728 and the 5th of February 1731, which 
were inrolled in March 1764, the houſe declated, 
that the appeal ought not to have been received, 


and accordingly it was diſmiſſed. L 
S. C. In making this order, the houſe is ſaid to #24 XI 


have conſidered the inrolment of any decree pro- 
nounced by the court of Chancery as being b 
legal relation, the act of the ſame day on whic 
the decree was pronounced, 


43: Where a party to a ſuit ſells and conveys 25 Jan. 1773, Dom. Proc. 
all his 


right and intereſt under the decree to 1 
another for a valuable conſideration, ſuch ſale and 6 Bro. F. C. — ; 
conveyance is an abſolute bar to an appeal from 
that decree. 


44. Where an order, directing an iſſue to be 22 May 1774, Dom. 22. 
tried in a particular county, is affirmed upon ar rr 
appeal, the court below have aſterwards no au- . 
thority to direct the iſſue to be tried in any other 
country. | 


45. On the hearing of all appeals this principle 22 Dec. 1774, Dom. Proe. 
univerſally prevails, that no evidence can be re- Eden, Barr. v. E. of Bute & al. 
ceived which was not laid before the court below; rin ; 
nor can any evidence which was received below 
be objected to above, unleſs the admiſſion of im- 
proper evidence be among the points of the 


appeal, 


46. It is a known and eſtabliſhed rule, that an 27 Feb. 1775; Dem. Free. 
appeal does not lie againſt an order made by the 7 g. Sarjam & al, 
conſent of parties. P. c. 244. 


47. There ſhall not be an appeal or rehearing P. 1782, cor. C. 


for coſts only, unleſs under very particular cir- : Bro 7 apes 


cumſlances, Vide Owen v. Griffich, x veſ. 
2 250. Cooper v. Scott, 19 Nov. 1757, 
48. Whereas, by the practice of the court, 50. 0rde ce. 


only is depoſited with the regiſter by the party 7 Fb. 1794, fe. Loughb, C. 
who done from a decree or Sinks 2 * 
and only 40s. on rehearing an exception to a 
Maſter's report to anſwer the coſts when the de- 
cree or former order is not altered; which is not a 
ſufficient recompence, ſeveral rehearings being 
ſought merely for delay. It was therefore ordered, 
on 


A—e 


T. 1726, cor. King, C. 
iſe v. O' Carrol, 
2 P. Ws. 368. 


22 Feb. 1742, cor. Hardw. C. 
Darwent v. Walton, 2 Atk. 5 10. 


$ Feb. 1750, cor. Hardw. C. 
and Strange, M. R. 
Travers v. Buckiey, 1 J, 386. 

Vide Weſtdean v. — -, Tot. 
157. Dy. 210. Lee v. Lord 
Baltimore, Str. 475. Carpenter 


| Appeal. 


on 3oth April 11501, that when any party appeals 
from a decree, or obtains a rehearing of any cauſe 


or exception, ſuch party ſhall in. future depoſit. 


10/. upon rehearing a cauſe, and 5. on rehearing 
an exception when the decree or former order is 
not 'materially varied ; beſides which ſuch 

ſhall be liable to ſuch further taxed coſts as the 
court ſhall direct. For the due obſervance whereof, 
it is now ordered, that copies of the above ab- 
ſtracted order be hung up in all the Chancery 


offices. 


See more under Cote, Decree, Rehearing. 


Appearance, 


I, AN order for appearing gratis implies that 
the defendant ſhall pray no day over. 


2. When a defendant is out of the juriſdiction, 
and cannot be made to appear, it amounts to the 
ſame thing as if proceſs had been taken out for 
want of appearance, and carried on to a ſe- 
queſtration, ; 


3. An appearance ſalves error in meſne proceſs 
only, not in the original writ. 


Appearance by wife without huſband may be 


v. Fauſten, Salk. 114. is a very ſtrong authority, 


24 Feb. 1750, cor- Hardw, C. 
Vaneſſen v. — pou Company, 
1 Ve. 395. 

FVide Parker v. —— 
Prec. in Ch. 99. 


P. 1784, cor. Thurlow, = 
 Mawer v. Mawer, 
I Bro. Cb. Ca. 388. 
1 Eg. Abr. 83. 


M. 1-86. cor Thurlow, C. 
Henderſon & al. v. Megg: & al» 
2 Bro. Cb. Ca. 127. 


4. One defendant not appearing, the whole line 
of proceſs againſt him is equal to the proceeding 


of outlawry at common law, and there may be a 


decree againſt the other defendants who appcared, 


5. Defendant had been ſerved with a ſubpcena, 
but had not appeared. Plaintiff proceeded to at- 
tachment and ſequeſtration. Defendant non eff in- 
ventus, and had no real or perſonal eſtate. Ordered 
on motion, that defendant appear on a day cer- 
tain, and the order publiſhed as directed by 5 Geo. 2. 
c. 25. to the end the bill might be taken pre 


conf | 
6. Where a defendant has appeared to and 
anſwered the _— bill. If he cannot be found 


to be ſerved with a ſubpoena to auſwer the bill of 
| revivory 


or 3 en 
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| Appearance, | Sod 26d 
revivor, plaintiff muſt proceed under the act of | 
5 Gee. 2. to have the bill taken pro confeſs. 


6. A defendant to a bill, though not ferved M. 2787, cor. Thurlow, C. 
with proceſs, may appear gratis, and refer it for %. A r 
impertinence. a 0, . . 279; 


See more under Contempt, Proceſs. 


Average and Contribution, = A—e 


Sec. 1. In what Caſes there ſhall be an 
Average and Contribution. 


1. A Man indebted by ſeveral mortgages, judg- * M. 1682, cor. Finch, C. 

* ments, bonds, and ſimple contract, ſettles _ _—_ Stephens, 
his eſtates for payment of his debts. The real 1 xy, . 1. % l. 
ſecurities ſhall be firſt paid, and then the bonds Vd. 4 Co. 5g. 2 And. 157. 


and ſimple contract debts in average. | Cro, Elis. 734. $22. 


2. Settlement to pay 100/. per ann. to the M. 1685, cor. Jeff ies, C. 
heir, and afterwards to raiſe 100/. a-piece for . Brathwaite, 
younger children, to be paid according to their ſe- , f. a. 1 29k 718 
niority; in caſe of a deficiency they ſhall all be paid | 


in average. 


3. Where the iſſue and jointreſs claim by the H. 169%, cor. Jeffries, c. . 
ſame ſettlement, if there be a prior incumbrance, Ce Carpenter, 
the jointreſs ſhall contribute and bear her propor- i Fg. "os 114. ph 4 


tion, and not lay the whole burden on the heir. 


4. A leſſee for years makes ſeveral under-leaſes: T. 1639, cor. Ls. Comrs, 
the eſtate is out of repair, and the original leaſe a m—_ _— 
avoided for non-payment of rent ; and ſome of the , Eg.Abr, 115, 70 — 365. la. 
under- leſſees bring a bill to be relieved againſt the 
forfeiture : Equity will not apportion the rent, nor 
relieve the plaintiffs, but on payment of the whole 
rent in arrear, and repairing the premiſes : but hav- 
ing ſo done, they may compel the reſt of the under- 


tenants to contribute. 


5. One conveys to the uſe of himſelf for life, T. 1705, cor. Comper, C. 
with power to mortgage what part he pleaſed ; re- T & . wb a. 
mainder to truſtees to ſell to pay all his debts, and 1 x4. Abr. 148. pl. 3. 
dies indebted by judgments, bonds, and ſimple | 
contract, This deed 1s fraudulent as to the judg- 
ment creditors, and they ſhall not be compelled 

* to 


112 A—e Average and Contribution. F 1, 
wh, to take a ſatisfaction in average with the other 
creditors, having no notice of the ſettlement, 


os, Cant · 6. An eſtate being conſiderably mortgaged wa 

—_ v. Hayes, deviſed to A., and ſeveral ſpeci 832 — left to 

$ 27. Abr. wo 2 1 others, The ſurplus is not ſufficient to diſcharge the 

8 Vin. Ar. 442. pl. . debt. All the ſpecific legatees ſhall contribute to- 

= Eg. Abr. 552. Pl A. H. Ki. 3. wards the diſcharging the mortgage before the 
5 mortgaged premiſes ſhall be affected; for the 
covenant to pay the, money makes it a perſonal 

debt, and the real efate ſhall never be put in average 


H. 1710,Gor. Harcourt, C. 7. A creditor who obtains judgment aſter the 
GC 1 debtor has made a conveyance of his eſtate for 

e = 2Vern, Payment of his debts, ſhall be paid only in ave- 
435+ 2 Eq Abr. 142. pl. 6. rage. J 

20 Mod. 426. 16 Vin. tit. Payment, 282. pl. 6. 9. 


M. 1718, cor. Parker, Cc. 8. One ſeiſed in fee of the manors of A. and 


bans, A F., B. mortgages A. for 4000 /., and by will charges 


$05. 2 Eg. Abr. 224. pl. 5& 6. all his real eſtates with the payment of his debts, 


ide v. Greenwood, and deviſes A. to C. and B. to D., and dies. The 
Brice, 1 F. Was. 295: and nor; deviſee of A. ſhall compel the deviſce of B. to con- 
there on the point of contribu. tribute to pay the mortgage on A.; but if the 


tion. will proves void, then no contribution. 


M. 1736, cor. King, C. 9. Specific legatees, on a deficiency of aſſets, ſhall 
| 3 . not abate in proportion with pecuniary legatees. 
Abr. 773. pl. 18. 8. C. but not S. P. 


H. 736,cor. Jekyll, M.R. 10. One by will charges all his worldly eſtate 


Harris v. Irgledew, 3 P.W. 96. with his debts, and dies ſeiſed of freehold and co- 


22 = pl. 4 * . yhold eſtates, which he particularly diſpoſes of 


* This is not now received as by his will. The copyhold, though not - ſurren- 


the low of the cours of equity, dered to the uſe of his will, ſhall * yet be applied 


Wender of acopyhold eftate in fa- to the payment of the debts, pari paſſi with the 


your of creditors, ſo far only as freehold. 

may appear neceſlary for the pay - 

ment of the debts. Yide Drake v. Robinſon, 1 P. Wms. 443. Haſlewood v. Pope, 3 P. Wms. 324. 
Malabar v. Malabar, Ca. temp. Talb. 2 Combs v. Gibſon, 1 Bro. Ch. Rep. 273. Hillier v. Tarrant, 
Ca. temp. Talb. 34 edit. 288. n. & wid. 3 P. Wms. g8. notes. Hut this is to be underſtood of the /eg! 
eſtate only, for an equitable eſtate of copyhold will paſs by ſuch deviſe without a farrender. de Cu 
v. Elliſon, 3 Atk. 73- Tufnel v. Page, Barnard. 9. Allen v. Poulton, 1 Veſ. 121. Macnamara v. 


Jones, 1 Bro. Ch. Rep. 48 1. 


Vide Noys v. Mordaunt, S. C. If I charge all my lands with payment of 
2 ral , my debts, and deviſe part to A. and other part to 
— * 79, B. &c. the creditors cannot be paid out of the 

In Hillier v. Tatrant, this was lands till the Maſter has certified the proportion 
treated 33 a — — which each deviſee is to contribute: but if the 
er n dy Maſter certifies that the debts will exhauſt the 

is election to take under the whole real eſtate, then the creditors may pi 


| will according to the principle - . 

hs ors th 4 beast, bat ie againſt any one deviſee for the whole. 

does not appear by the pleadings, or by the CE rod ara > 2" F 
| It, Vi 


* 
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11. One dies indebted by bond, and ſeiſed in 
fee of divers lands, part 


» Jn what Caſes. © 
of which he deviſes to 
S, and the other part he deviſes to his heir at 


deſcent,) yet it ſhews the teſtator's intent that the 
heir ſhould have his land; and therefore (as it 
ſeems) the land. deviſed to J. S. and the other 


lands deviſed to the heir at law ſhall contribute in 


proportion to pay the bond debts. 


12. If one who confeſſes a judgment aliens 
part of his land, and the reſt deſcends, the heir 


1 P. Wms. 


Hervey v. Waodbouſe 
in Cb 


Ame 113 


2 War. 367. N. 


Howe V. Price, 1 P. 


Mead, 1 P. Wms. 693. 


1731, cor. Ki 


v: though this latter deviſe is void, (as to the 1 Pb. Wm. 578. O'Neal v. 


purpoſe of making the heir take otherwiſe than by 


, © 
al. $:1.Ca. 


ſhall aa have contribution againſt the purchaſer, f d. Keg, 


13. An annuitant for life out of leaſehold is 


not bound to contribute towards the expence of 


renewal, | 
14. A creditor having five bonds, one of which 


had been paid before bill filed, afterwards a decree 
that the ſpecialty creditors ſhould abate in propor- 


tion. He ſhall not be called upon to bring back 


what he had received, but only ſhall abate on the 
outſtanding debt. | 


See more under Debtor and Creditor, Deviſe and 
Deviſee, Legacy. 


Sec. 2. In what Proportions an Average 
and Contribution ſhall be made. 


1. A Mortgage is deviſed to A. for life; re- 

mainder to B. in fee. If the mortgage 
is redeemed, the money ſhall be paid to them in 
proportion to the value of their eſtates, viz. one- 
third to the tenant for life, and two-thirds to the 
remainder-man. | 


2. Lands ſubject to a mortgage are deviſed to 
A. for life, remainder to'B. in fee. A. redeems 
and dies. Per cur. Had B. come in the lifetime 
of A. he ſhould have paid only two-thirds of the 
money, but now the executor of 4. who enjoyed 
but for a year, muſt make an allowance only for 
the time that A. enjoyed the eſtate. 


3- J. S. made a ſettlement of his eſtate on him- 
ſelf for life, then to truſtees for 99 years, to raiſe 
50 /. apiece for his three nieces, payable at 21 3 

Vol. I, I remainder 


6 Nov. 1752 


V. Abe, 1 Bro. Ch. Ca. 


) 2 Te..dir. 216 
444. (u. 1 7 „116. 
Vide Stone v. Theed, 2 Bro, Ch. Ca. 243» 


H. 1703, cor Les. Comrs. 


Lothian V. Haſel, 
4 Bro. Cb. Ca. 167. 


M. 1692, cor. Finch, C. 
Brent v. Beſt ad others, 
1 Vern. 70. 

1 Eg. Abr. 117 P. Is 


To 1686, * C. 


atteſon, 
1 Eq. Abr. 117. pl. 3. 


Vide 1 Ch. Ca. 224. 271. 
2 Vent. 343+ 


H. 1690, Cane. 


Rives v. Rives, Prec. in Cb. 214 
2 Fg. Abr. 223. pl. 2. 


Vide Nightingale and Lawſon, 


\ 


114 Ame. Average and Contribution. & +. 
1 Bro. Ch. Ca. 440. as te the remainder to plaintiff for life; remainder to his firſt 


— — 5 ſon in tail; remainder over. fill by plaintiff to 
fines and renewals, where it is be let into poſſeſſion, paying his proportion of the 


ſaid that in a beneficial leaſe te- 1 500 J. charged, 5 4 of which was due pre. 
vant for -life renewing, the fine ſently, and the reſt in futuro. Decreed plaintiff”; 


ſhall be joned according to 0 
— — pane — 9s eſtate for life to bear 700 J., and thoſe in remain- 


and the reſpeRive intereſts of the der 800 J.; but if the other 800 /. ſhould under 
romey _ * 3 the limitations become payable in plaintiff's life, 
were decreed to be paid out of the he was to pay it, and the ge years term ſhould be 
accumulated fund, and not ap- his ſecurity for reimburſement, | 
portioned between the tenant for 

lite and remainder-man. 


p. 1692, Canc. 4. An eſtate in — ſettled on A. for life, 
James v. Hailes, remainder to B. in fee. Tenant for life ſhall bear 
„ two-fifrhs of the principal and intereſt, and the 

| remainder-man three-fifths, opt fs 
H. 1697, Cane. 5. A. deviſed a rent- charge of 10 J. per ann. to 
Eure v. Eure, B., and another rent-charge of 10 J. per ann. to C., 


1 Ef. Au. 115. P. 15. both iſſuing out of the ſame land, and with the like 
- clauſe of entry, but the land was inadequate to 
anſwer both; both were in arrear, and each brought 
his ejectment and recovered. Defendant being in 
poſſeihon, the other grantee brought his bill to 
have an account of the profits, and that one moiety 
might be applied to ſatisfy his arrears, which was 

- decreed accordingly. | 1 
H. 17185, cor. Cowper, C. 6. A freeman of London, having iſſue two daugh- 
F. gert v. Hoſkins, Prec. - C6. ters, deviſts 600/. apiece to them, and makes his 
Fe. —4 ch. 335. C. 27: wife executrix. By an eſtimate it appeared that his 
V. Prec. in Ch. 255. 1 Eq. perſonal eſtate at his death was 18,000/., to 6000/. 
Abr. 60. pl. 2, 3, 4- 7- CI of which the widow being entitled, A. her ſecond 
5 — "oP: Wins, * huſband, in conſideration thereof, ſettled a joint- 
409. 1 Atk. 464. S. C. cited. ure of 6001. per ann. Afterwards a loſs of 12,000). 
OO = CE befel the freeman's eſtate : and though the wile 
oreffed himſelf difluisfied with was dead, and it was urged that the ſecond huſband 
the decree in this cauſe; but Lord was a purchaſer of her fortune, yet decreed that 
Hardwicke faid he could fee no the daughters ſhould have a proportionable recow- 


ground for it, pence out of the 6000/, 


H. 1717, cor. Cowper, C. | 7. One ſeiſed in fee of ſome land, and poſſeſſed 
Long v. Short, 1 P. ns. 404+ of other land for a term under leaſe, deviſes the fee 


2 Pern. 756. 1 Eg. 47-114. to A. and the term of years to B. and dies indebtel 
pl. 7. 2 Eq. Abr. 22.3. Pl. 4. l 
Note. I be will was made fince on bond. Upon a deficiency of aſſets, they ſhall 
et W. & M. againſt fraudulent contribute proportionably ; but if 4. had been 
mes. . 
Every deviſe of land is ſpe- reſiduary legatee he ſhould have paid the debts, 
cific. Vide Forreſter v. Lord Leigh, Amb. 171 —See more of Contribution and Marſhalling Aſſeu 
in Clifton v. Burt, 1 P. Ws. 678. Haſle wood v. Pope, 3 P. Wms. 322. 


T. 2730, cor King, oO. 8. By marriage articles it was agreed that 6000, 


Chamvers v. Chambers, in truſtees hands ſhould be laid out in land to be 
Fitage. 127. 5 Vin. Abr. 56. ;* . n ſettled 


77717171 


(2. In what Proportion. * 11 5 


ſettled on the huſband for life, remainder to the / 60. 1 E. 4br. 115. pt. 16. 
wife for life for her jointure; remainder to the _ 2 Ef. Abe 224. Pl. 7. 
firſt, Ec. ſon of the marriage in tail male, ſucceſ. **4 4% — 8 * Ub 
ſively chargeable with 2000 J. for wo children, : 

remainder to the huſband in fee. e marriage 

took effect, and 6000 J. being veſted in lotte 

annuities, was by conſent of the huſband and with 

laid out in South-Sea ſtock, by which a loſs of 

3000 J. happened. On a bill by the only ſon of the 

marriage and four infant daughters againſt the 

truſtees for an execution of the truſt, decreed the 

ſon to bear two-thirds of the loſs, and the younger 

children one-third, (according to their proportions, ) 

and referred to a maſter to have a ſettlement made 

accordingly. 


9. Leaſe of a coal mine, reſerving rent. 4. N. 173 5, cor. Jekyll, M. R. 
the leſſee declares himſelf a truſtee bh five per- Clavering v. , 3 P. Mu. 
ſons, to each a fifth. The five partners enter 1 

. 1 , 
upon the work and take the profits of the mine, Doug. 725 | 
which afterwards becomes unprofitable, and the —_ Reg. A. 1735, fo. cab. 
leſſee inſolvent. Decreed, that the cui que trufts ** OO 3 
ſhould contribute each one-fifth towards ſatisſying 
the plaintiff the arrears of rent that had incurred 
during the time they had concerned themſelves 


in taking the profits. 


10. A church leaſe for three lives was deviſed 2 April 150, cor. Hardw. C. 
in truſt for teſtator's widow for life, remainder to #4 v: , mb. $3, 
his ſon in tail, one life expiring during the widow's pace 
life. 2uere, At whoſe expence ſhould the renewal 
be made? Per Lord Chancellor—Where a /egal 
eſtate of this kind is deviſed to one for life, re- 
mainder over, and the tenant for life is one of the 
perſons upon whoſe life the leaſe is held, there is 
ho reaſon he ſhould be at any expence in adding 
another life, becauſe the Icafe is as durable at his 
intereſt, So where it is given in truſt in ſame 
manner, and the ce//ry que truſt is one of the lives 
named in the leaſe, this court will not compel the 
truſtees to ſurrender that leaſe, in order for a re- 
newal at the expence of the ce//uy que tri ſor iſe, 

In the preſent caſe the re//uy que tr for life has a 
chance of a benefit from the renewal, and the ſon, : 
who has the xemainder in tail, has no more than a , 7" e 
chance of beneſit; therefore it is but reaſonable ne — — 
that the widow ſhould contribute to the expence wrong rule, as being too low, 
of the renewal: and as to the proportion, the rule „ Pidr antes Rives and Rives, 
is, that the tenant for life ſhall pay one-third of 1 8 * 
the charge, or keep down the intereſt, and that ueutioned, | 

I ſeems 


* 
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M. 1732, me King, C. 
Merrice 


Hankey, 


3P. Wis. 148. 


3 P. Vt. 314. (.) 
H. 1710, cor. King, C. 
v. Cold 


J. 


Average and Contribution. 92. 


ſeems reaſonable in this caſe. The widow accord- 


ingly paid one-third the expence. 
See more under Eflate, Proerin Remainder. ' 


GENERAL REFERENCES. 


Ademption, ſee Legacy. 
Age—lInfant. 

agent — Pouer and Authority, Trade, 
Aggregate — Corporations, 
Alderman—Corporations. | 
Amerciaments—Copybold, Revenue. 
Anteſtor— Heir. 


Apprentice — Mater and Servant. 
Appendant — Aavouſon, under tit. Ec- 


cigſiaſtical Perſons and Things. 
Appendants to the Freehold— Matter. 


controverted between Heir and Execu- 
tor, under tit. Executors and Admini- 
ftrators. 


Arreft—3ail, Contempt, Fudgment. 
Arrears of Rent—Landlord and Tenant. 
Aﬀletg—Executors and Adminiſtrators. 
Aﬀeſments—T axes. 


 Aﬀent—Con/ſent, Executors and Atdmi- 


niſtrators, Legacy. 


Action. 


A Scire facias is not in nature of a new action, 
but a continuation only of the old one. 


2. Where the plaintiff has brought his action at 
law 2gainſt the defendant, and has bail, the court 
of Chancery will not grant a ne exeat regnum. 

3˙ Where 


of the loſs of his agreement. Defendant's 1. 1 


3. Where the motives to an. action are unjuſt, , cor. Hard, c. 
RD. the cauſe of action was juſt, a 22 F ge. 
equity will always take this into conſiderstionn, ©: 94 
though they cannot at law pay any regard to it. 


4. Where a perſon has a ſole excluſive right, 4 Aug. 1744, cor. Hardw, C. 


which is infringed upon, if an action of treſpaſs 
will not lie, he may have an action on the caſe: 
for the law will not permit a man who has a right 
to be without a remedy, | 


5. Courts of equity no more than courts of law 21 Mar. 1747, tor. Harde. C. 
are obliged to give reaſons for their judgments. Grey 7. Migfowihy =» 
Though an action be brought for ſeveral demands, ha 

and a judgment for one only, it is as much a judg- | 

ment as if there had been a particular determination 

upon each, 


6. Conveyance or delivery neceſſary to ſupport T. 1792, cor. Lds. Cn. 
general — afſumpfit. Fort». Maj, 


s where the plaintiff's remedy is properly at 
, ſee Bill. 


* in Action, ſee Aſſignment, Baron and Feme, 
/ 


v. Hide, 2 Ath. 392 


, Poſſbility. | 
— — 
Affidavit. 3 


Sec. 1. In what Caſes, and for what 
Purpoſes an Affidavit is neceſſary. 


1. 3 on a demurrer, that _— a man * 7. 1684, Canes 

bis bill prays only diſcovery of a deed 4 » I Fern, 3. 
he muſt make oath he hath loft k. Secu, if he Fes 72 _ 2575 (nc) 
ſers forth the loſs, and then prays relief. 


2. Where a man prays diſcovery of a bond, he T. 1683, cor. North, C. 8. 
need not ſwear he has loſt the bond, as he muſt if Ann. 1 Vers. 180. 
he prayed relief for the duty. 


3. Demurrer, becauſe plaintiff had not made T. 1784, cot. North, C. 8. 
dath of the loſs of his deed. Per cur.— Such an ,. Tort, 4 Fern. 245. 
oath is not neceſſary on a bill for a diſcovery only. 

Aliter, where relief is prayed, for the juriſdiction 
cannot be tranſlated without ſuch oath. 


4. Demurrer, becauſe plaintiff had not made oath H. 1684, Cane. 


1 Vern, 310. 


13 


118 A—i | - Affidavit. $1, 
ſel inſiſted plaintiff had the writing, and had razed 


it, and thereby deſtroyed his remedy at law, Sed 


non allocat. Per cur. 


H. 1709, cor. Cowper, C. on F. Bill to perpetuate teſtimony will not lie be- 
* from 5 — fore trial, without affidavit that witneſſes are in- 
. IP$ Ve reo, I 4.” Ms, . 
2 27 Abr. 11. pl. 3. 159. fl. 2. firm and unable to travel. 
8 


180. Pl. 1. 8 
Vide Shirley Vo E. Ferrers, 3 b. Wms. 77. 


T. 1711, cor. Harcourt, C. S. 6. A peer puts in his anſwer upon his honour, 


= "I _— 3 Steur- but as to all aſſidavits, or where he is examined as 
on I . M3. 14 . 4 4 8 
ee a witneſs, he muſt be upon oath. 
Fide Duke of Hamilton v. Lady Gerrard, Prec. in Ch. 92. Powell, M. R. v. Lady Dorſett, 1 Eq 
Abr. 13. pl 2. (u.) | | | 


T. 1713, Canc. 7. Chancery will grant a prohibition in vacation, 

. 526, on an affidavit that the matter did ariſe in an in. 
849. and Saun nr 5 a 

ſon v. Clagget, ae 57. ferior juriſdiction; but an affidavit not neceſſary if 


it appears by the declaration. 


T. 1719, in Scacc. 8. An aſhdavit muſt be annexed to a bill for the 

Jeb gon v. Elleter, Bunb. 46. diſcovery and eſtabliſhing of deeds only, that the 

6 plaintiff has not the original deeds, c. but if re- 
lief be prayed, an affidavit is not neceſſary. 


3 P. nt. 142. n. 9. Where a maſter reports any thing as admitted 
P. 1720, cor. Parker, C. hy either of the parties, which report is afterwards 
„ eee excepted to, the report muſt prima facie be taken 
to be true, and requires at leaſt an affidavit to 

falſify it. 


T. 1720. 10. When a bill is exhibited for a general diſ- 
Anon, c. zs. covery of deeds, it is not neceſſary for plaintiff to 
279 annex the uſual affidavit that he has them not 

in his cuſtody. 


P. 1923, in Scace. 11. Affidavit that the crown's debt is in danger 
Rex ve 50% ana enctber;, of being loſt, ſhall be made, to ground an imme- 
unb, 128, ; 
diate extent, . 
M. 1728, cor. King, C. 12. Plaintiff reſident in London filed a bill for a 


Horny v. Pemberton, Mz. 58. diſcovery, account, and injunction againſt defend- 
ant at Conſtantinople. Defendant ſet forth by an- 
ſwer the particulars of all books, papers, and 


Confiantinople to any perſon plaintiff ſhould appoint, 
and to let him have copies. Lord Chancellor 
thonght plaintiff's demand unreaſonable, and de- 
fendant's offer ſufficient; and directed that defend- 
ant ſhould produce upon oath all books, papers and 


* writings to plaintiff's appointee at Con ſtantinople, 
, and that the aſſidavit ſhould be ſettled by a maltef, 


and 


- writings, and offers to produce them on oath at 


py wy 4 ==» — & 2 - © 


K -« 12 


zn W Whert meeſſary. | A— 119 
and ſworn before the conſul or ambaſſador abroad. 
The copies to be at plaintiff's charge. 


1 3: If the plaintiff ſeeks to be relieved in equity, T. 1729, cor. King, Co 
on the 


matter of a deed, he muſt make oath of the eb v. Cg. 
, 2 P. nt. 541. Me 192. 


loſs of it; but not, if he pray only a diſcovery, 1 Ee. 4 1a. of. a, 
: 0 a r 0 © . . 
or to have 1t produced at a trial, or the like. Vide Nat Rep. vo. edit. 78, 
| | "af 79- Ch. Ca. 11. 1 Vern» 
180. 247. 310. Dormer and Forteſcue, 3 Atk. 132. 1 Vern. $9. cont. Cur, Cancel. 40. 217» 
223. 229. 231. Nelſ. Rep. fo edit. 301. er wide ante, K 

Nee; In a P. Wms. 541. this caſe is named Whitchurch v. Golding. 


14. If a bill is brought to be relieved againſt a T. 1729, cor. Kine, C. 
deed fraudulently cancelled by the defendarit, and N. 22. Ae, 192. 
to have another deed executed; the plaintiff ned by —.— — 
not make oath of the loſs of the deed, becauſe he Yide Whitworth v. Golding, ante. 
could have no remedy at law, though the deed was * Ed. una pl. 1. S. F. 


in his hands. | 


15. Upon a bill of interpleader againſt the at= P. 1431, Cane. 


torney-general and the executors of Sir R. K., it F. TY 


was agreed per cur. that there is a neceſſity of an- x, 5, 14. l. C. 


nexing an affidavit to the bill, or elſe it is demur- 
rable to.— Quære, if neceſſary where only private 
perſons are defendants ? 


16. Where a bill is merely for the diſcovery of 28 April 1744, cor. Hardw. C. 
a deed, or for producing it at law, no affidavit is armer v. Ferre/cue, 3 4. 132, 
neceſſary ; otherwiſe where the plaintiff wants to 
change the juriſdiction from a court of law to a 
court of equity. 


17. A commiſſion to examine witneſſes abroad, T. 1793, in Scace, 
cannot, be obtained wſthout an affidavit of materi- A. 20h, 
ality, although the ſuit is merely to obtain evidence | 
to ſupport an action. | — 

18. A bill for diſcovery of the contents of a loſt H. 1797, in Scace- 


deed, and to have a new one executed, muſt be Retham and oben v. Dawſon 
1 by an afſidavit of the loſs of the 0 
ormer. | e 


See more under Bill; Deeds. 


Sec. 2. In what Caſes, and for what 
Purpoſes an Affidavit is allowed to be 
read, 


I, I account between a gardener and a ſeedſ= II. 1600, Cee. 


man, the ſeedſman's own oath is allowed as Mo fifelds. Wis, 2 Vern.176. 
to matters under 40 + 1 Eg. Abr. 11. pl. OY 
* 6 Note; It is now the eitab'jfhed 
—— for defendant to diſcharge himiſelf of matters under 40 . by his own oath, but plaintiff thall 
be allowed ady thing on hiis em. 
I 4 2. The 
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22 Jan. 1717, cor. Delegates. 2. The queſtion below was, whether M. W, 

Filth +. Lady Bridge Oſcorpe;, was married to Lady B. O., the miniſter havi 
* formerly confeſſed the marriage extrajudicially, but 

| now denying it upon oath. By reaſon of the yari 
of evidence the judge required the oath of the party, 
(called by civilians the /upplctory oath,) that he was 
really married, It was admitted that the accept- 
ance of this oath lies in arbitris judicis, and it is 
only uſed where there is but what the civilians 
eſteem a ſemiplena probatio. If the evidence does 
not amount to a /emiplena probatio, it is never 
granted, becauſe the oath-is only confirmation of 
evidence, Upon the court of arches admitting 
M. V. to his ſuppletory oath, lady B. O. appealed 
to the delegates ; and the queſtions before them 
were, whether the /uppletory oath ought in any caſe 
to be adminiſtered to enforce a ſemiplena probatis ? 
and admitting it might, whether the evidence in 
this caſe amounted to a ſemiplena probatio, fo as to 
entitle M. V. to pray that his /+ oath might 
be received? Per cur. Though in the preſent 
caſe there is no poſitive concluſive evidence, yet it 
2 amounts to a /emiplena probatio, and-conſequently 
| | the dean of arches did right in admitting M. V. 
to , ſuppletory oath, Appeal diſmiſſed with 1500. 

coſts, 


H. 1713, in Scace. 3. An affidavit was produced, verifying the alle- 
Bennett v. Loggan, Bun. 35. vations in the bill, in order to get an injunction, 
which was admitted to be read. 


H. x721, in Sesce. 4. Upon an affidavit that an outlawed perſon is 

Rex v. Barnfield, Bund. 103. dead, the attorney- general allows the plea, that the 
| party outlawed is dead. | | 

P. 1734, cor. Talbot, C. 5. Affidavits allowed to be read for a patentee 


2 Fg. Abr. 14. pl. 2. D 4 a od | 
ide Oointets of St ahmore injunction on coming in of the anſwer, on account 
v. Bowes, cor. M.R. in July of the great prejudice which would ariſe to the 


— , — * patentee, were the injunction to be diſſolved. 


General v. Bentham, Iſaacs v. Humpage, 3 Bro. Ch. Rep. 463. and 1 Veſ. jun. 427. 


3 FP. Mut. 313. 6. A precedent of a ne exeat regyum being 
ns. "Inner, Bf. XR. granted on affidavits, though there was no bill in 
Ligd v. c, Free. in ch. 123. court whereon to ground the writ. | 


P. n. 255. (n.) 7. Motion to diſſolye an injunction after anſwer, 
8 =” >; not his Honour directed the motion to ſtand over till 
Vide Iſaacs v. Humpage, 3 Bro, precedents might be found where the court had 
Ch, Ca, 463. 1 Ve. jun. 427. permitted affidavits to be read in ſupport of the 
| injunction, On this day Gibbs and Cole in P. 

1734 


4 


4328 DV Pos 


882 6 


wo erg VvvAanag RO AS 6 ao ac ww 33G .v ©. 


"Ha 


3 Mere allowed to be read. Aj 123 
1734, Ryder and Bentham in 7. 1750, and Attorney- | 
CR bd —— 


in point, His Honour ſaid, that as well upon the 


s as the reaſon of the thing the proceed- 
ing was proper, but would not decide without con- 
ſulting Lord Chancellor. Afterwards the defendant 
conſented that the afhdavits ſhould be read, and they 
were read accordingly. 


8. In this caſe affidavits contradicting the anſwer H 1792, cor. Buller, J. abt. C. 
were allowed to be read in ſupport of an injunc- _ N 3 Bro. Ch. 
uon on the merits; the bill charging fraud in ob- 7,903," {om hn 
taining a verdict at law, and that the aſl=ts of the compared 32 caſes of waſte 

=; or nts, w j 
teſtator were waſting. | 1 — 
cited Robinſon v. Lord Byron, x Bro. Ch. Ca. 588. 


9. In a motion for an injunction the plaintiff H. 1786, in Scacc. 
cannot read affidavits to contradict the anſwer, ac —FSemmerville v. Bucklery 
cording to the practice of the court of Exchequer, 9 


See more under Evidence, Lijunction. 


Sec. 3. In what Caſes, and to what 
Purpoſes an Affidavit ſhall be deemed 
ſufficient and regular, and where it 
ſhall be conſidered as evaſive. 


JN odium ſpoliatoris the oath of the injured M. 1683, cor. North, C. 8. 
party ſufficient evidence to charge the wrong; 1 2 727 3 5 
. 1 Fern. 2 | 


H. 1684. Eaft India Company v. Fuans & ol. * 308. 


2. An accountant ſhall be allowed ſums under M. 1684, cor. North, C. 8. 


n . * . Anon. 1 Vern. 283. 
40 4. on his own oath, but then in his affidavit he N ME dr Weſton, 


muſt mention to whom paid, and for what and 1 x, Abr. 11. pl. 14. and ance, 


1. 
doer 


when. C. 2. pl. 1. 
. So that the whole does not exceed 1000. T. 1687, cor. Jeffries, C. 
B. The Lord Chancellor was not ſatisfied MW##icberlry v. Whiche ley, 


1 Vern. 470. 


with this rule, and ſaid he would conſider how to E. Ar. 13. fl. 13. 
4. «Defendants made affidavits that they had no 10 ſuns 1723, Cane: 
books, evidences, &c. to their knowledge concerning the Maper, 


matters in queſtion, but what were produced before the Ss i. ace of ets 
Mafter, and — to a ſchedule. This is evaſive; 2 Eg. 2 Fn bs 


and they were put to ſwear, that they had no books 


or evidences concerning the matters in queſtion, but 
what they had already provided, 


5. Where 


wel '* that  Aﬀedavit. . $ x 


H. 1740, cor. Hardw. C. 3. Where the court orders the affidavits on both 
Burton v. Maloon, ſides ſhall be ſworn within a limited time, and 
2 4 . ſome of the affidavits on one fide are not ſworn 
will not enlarge the order, for the neglecting 
party is precluded according to the eftabliſhed rule of 

the court. | 


27 OR. 1749, cor. Hardu. C. 6. The not ſwearing expreſsly to words ſpoken, 
life v. Murray, 2 th. 60. but adding to that effect, is a proper caution in an 
aſſidavit. N | 


22 oa 1750, cor. Hardw, O. 7. Upon contradictory affidavits of the ſame 
Ex parte Lord, 2 V4. +6 ' perſon, perſonal examination is required. 


9 Aug. 1754+ cor. Hardw, C. 8, Where aſſidavits were taken before a perſon 
Inre Hogan, « Lunatic, who was a ſolicitor in the cauſe, they were not per- 


3 Al. 813. mitted to be read, but the petition was diſmitlſed 
and the coſts directed to be paid by the ſolicitor 
who took the affidavits. 

M. 1796, in Scacc. 9. After an order nif to diſmiſs for want of 
| Longman and others v. Calliford, proſecution the plaintiff filed a replication, and 
3 Ar. 807. afterwards moved to withdraw the replication and 


amend, on afhdavit of materiality. He muſt alſo 
ſhew why the facts introduced by the amendment 
could not have been ſtated before; 


See more under Evidence. 


Ami Alien. 


/ 


M. 1699, in Scacc. 1. C Hoss in action belonging to an alien 
„„ e enemy are forfeited to the crown, but 

Fide Page s — 1 Ros there muſt be a commiſſion and inquiſition to 
19 Ed. 4—6. Toomes, Ad- entitle the king, and a peace before inquilition 


miniſtrator, v. Hethington, 4; , 
— ——— diſcharges the cauſe of forfeiture, 


2 Rol. Abr. 399. 8 Rep. 170. Tourſon's caſe, 1 Inſt. 118. Magn. Chart. e. 30. 2 Inſt. 88. 
9 Ed. 3. c. 1. 14 Ed. 3. c. 2. 2 R. 3. 2. 1 Rol. Rep. 175. 3 Bulſt. 27. Rex v. Williamſ- d, 


Freem. Rep. 39+ 


24 Nov. 1737, cor, Harde. C. 2. A bill brought for an account againſt the 
Ramkiſſenſeat v. Barker & al. repreſentatives of an Eaft India governor, who 
e pleaded that plaintiff was an alien born, and an 
alien infidel, and could have no ſuit here. Plea 
over-uled ; for, being a mere perſonal demand, 

the plaintiff may bring a bill in this court. 


3. The 


within the time mentioned in the order, the court . 
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Alten. | 
$0 perſons of foreigners are ſubject to the 21 Dec. 1737, cor. Hardw. C. 
au 


rity of this court only while in England; 
but though their perſons are out of the reach of 
the court, the property they have in the funds is 
under its controul, » | 


4. The court directed a commiſſion to the Faft 
Indies to take the anſwer of the defendant to the 
croſs bill, who was of the Gentoo religion, and em- 

wered two or three of the commiſſioners to ad- 
miniſter the oath in the moſt ſolemn manner, as in 
their diſcretion ſhould ſeem meet: and if they admi- 
niſtered any other oath than the Chriſtian, to cer- 
tify to the court what was done by them ; that if 
there ſhould be any doubt as to the validity, the 
opinion of the judges might be taken. 

S. C. The court will not ſtay proceedings in an 
original cauſe till the anſwer come in to a croſs 
bill, but will only ſtay publication. Secs if croſs 
bill brought before anſwer put into the original 


5. In the plea of an alien, unleſs it is averred 
the perſon was an alien, it is no bar. 
S. C. An alien my take by purchaſe, but then 


it is for the benefit of the crown. 

S. C. There is no inſtance where it has been 
held, that a perſon, by marrying an alien woman, 
is ſeiſed of the eſtate purchaſed by her, for her 
poſſeſſion muſt be for the benefit of the crown. 


6. The depoſitions of witneſſes of the Gentoo 


religion, ſworn according to their ceremonies, 


ought, upon the ſpecial circumſtances of the caſe, 
to be read as evidence in a cauſe, 

S. C. Heathens have been admitted as witneſſes 
by the civil law, by the law of nations, and by 
the common conſent of mankind. 


caſe, Cro. Car. 58. 
8. C. A Jew is a competent witneſs to prove a 


murder. 
S. C. By the policy of all countries oaths ought 
to be adminiſtered to perſons according to their 
own religious opinions, and laying the hand on the 
book, was originally borrowed from the Pagans. 
S. C. That Turks and infidels are perpetui ini- 
mici, and therefore not to be admitted witneſſes 
here, is a common error, founded on a groundleſs 


epinion of Juſtice Brooke. 
S. C. The 
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Anon, 1 Ath. 19. 


, 0 
4 Dec. 1739, cor. Hardw. C. 
Rambhiſſenſeat and others v. Barker 
& al. 1 Anl. 19. 21. 


7 Aug. 1742, cor. Hardw. E. 
Burk v. Breton, 2 Ath. 397. 


M. 1744, cor. Hardw. C. 
cum A 
bund v. Barker, 1 Ath, 21. 
2 Eq. Abr. 397. pl. 15. \ 


Vide Ld. Stair's Inſt, 694. 

In Fachina v. General Sabine, 
a Mahometan was ſworn upon the 
Koran, 2 Stra. 1104. A Ma- 


| © hometan may be a witneſs in a proſecution for a capital offence. Yide John Morgan's caſe, Leech's 


Vide Selden, T. 2. 1467. 
Voet's Pand. 


Vide Calvin's caſe, 7 Rep. 17. 
Stat. 21 H. 8. 
Littleton's Readings on Stat. 
27 Ed. 3. 17. MS, Salk, 46, 


| Alien. 

S. C. The neceſſity of trade has mollified the 
too rigorous rules of the old law in their reſtraint 
of aliens. 3 | 

S. C. A Jew may bring an action now, though 


| held otherwiſe formerly. 


Wide Lord Vaughan, fo. 37, 33- 


Pie Weſt's Symb. 2 part, tit. 
Indictment, f. 160. 


NA. Calvtn's caſe, 7 Rep. 17. 


: Alſop v. Bowtrell, Cro. Jac. 541. 


Fe x Hale Pl. Cor. 301. 
Skin. 647. 


Vide Caſe of Hue and Cry, 
Brownl. 47. 2 Rol. Rep. 346. 


Vide Cro. Car. 365. Prec. in 
Ch. 207. Fremoult and Dedire, 
1 P. Was. 429. Dock wiay v. 
Dickenſon, Comb. 340. 366. 


Vide I Salk. a? 1. 


S. C. The law of England is not confined to par- 
ticular caſes, but governed more by reaſon than 
any one caſe whatever, ; 

S. C. If alien witneſſes were here, they would 
be liable to a proſecution for perjury, and might 
be indicted upon a ſpecial indictment. 

8. C. Ta#is ſacris Enangeliis not neceſſary words 
in an indictment of perjury; for ſeveral old pre- 
cedents are, that the party was juratus, generally. 

S. C. Some infidels may, under ſome circum- 
ſtances, be admitted as witneſſes. 

S. C. The Jews, before their expulſion from 
England, and ſince their return to it, have been 
conſtantly admitred as witneſſes. | 

S. C. Oaths are not of the Chriſtian inſtitution, 
but as old as the creation. 

S. C. If infidels do not believe a God, or re- 
wards and puniſhments hereafter, they ought not 
to be admitted as witneſſes. > 

S. C. The rule of evidence is, that ſuch ought 
to be admitted as the neceſſity of the caſe will 
allow of; but though admitted, it muſt be left to 
the perſons who try the cauſe to give what credit 
to it they pleaſe. | 

S. C. Where alien witneſſes do not believe the 
Chriſtian oath, they muſt of neceſſity be allowed 
to 4 wear according to their own notion of an 
oatn. . 

S. C. Rules of evidence are to be conſidered as 
artificial rules, framed by men for convenience in 
courts of juſtice, and founded upon good reaſon. 

S. C. Hearſay evidence cannot be admitted, not 
huſband and wife as witneſſes againſt each other, 
in caſes of treaſon; and yet from neceſſity have 
been allowed. 

S. C. The rule, as to admitting evidence in 
foreign and commercial matters, differs from other 
inſtances in a court of juſtice, 

- 8. C. Lord Chief Juſtice Lee was of opinion, that 
if the validity of a foreign contract, made in the 
— of a public notary, was in queſtion here, 

is teſtimony would be allowed to authenticate the 
contract. 

S. C. Caſes have been determined at law upon 
evidence taken from hiſtories of countries. ＋ 

; « wy 
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8. C. D eee 8 — Jet 
Supreme Being, as thinking him the rewarder o — 
truth and — of falſchood; and Lord Cote is Fegg L. . 2 f 
the only youu who has grafted the word Chriſtian Tillotſon's Serm. 1 vol. 189. 
into an oath, : 

S. C. The outward act not effential to the oath, Tillot(@n's. Serm. 1 vol. 146 . 
for this was always matter of _ 

S. C. An abſolute neceſſity, the firſt ground for Tide 1 Mod. 4. 
departing from ſtrict rules of evidence; a pre- 
ſumed neceſſity the ſecond. | 

S. C. Courts of law here will give credit to the Yide Beak v. Tyrrel, Carth. 31. 
ſentence of a foreign court of admiralty, and take 
it to be right without examining their proceedings. 

S. C. If a heathen, not an alien enemy, brings 
an action, and the defendant a bill for an injunc- 
tion, he ſhall be admitted to anſwer according to 
his own form of an oath.” - 

S. C. Framers of indictments multiply words to 
no purpoſe, therefore the old precedents are the 
beſt ; and by them it] — ſupra ſanctum Dei 
Evangelium are not neceflary words in indictments 


for perjury. "The 
10 The caſe of the Eaft India Company and 


Admiral Matthews in the court of Exchequer is miſ- 
ſtated; for there is no ſuch thing as ſending one 
judge out of a court to the judges of another upon 


a point of evidence. 


7. A perſon, ſuggeſting to be an alien in an in- H. 1752, in Seacc, 
formation exhibited for the king, muſt- anſwer Die ah Ba — 2 


whether he be an alien or not, and cannot demur 4 Pepit not bound to diſcover 


to a diſcovery, whether he is ſo or not. ide 
Smith v. Read, 3 Bacon Abr. 


An outlaw bound to diſcover his eſtate for the benefit of the crown. Yidv the ProteQtar v. Lord 
„ Hardr. 22. 


8. By the known law of the _ no _ born * Mor 1753, — 
can take by grant, deviſe, or other purchaſe, any PA v. Artornyy- 4 
freehold 2 real for his — benefit, — R 
can and does, in ſuch caſes, take for the benefit 

of the crown; yet this diſability being neither a 

penalty or forfeiture, the alien cannot demur to an 

information filed for diſcovering the place of his 


birth, in order to eſtabliſh the fact of alienage. 


9. On an information being filed againſt a perſon 22 May 2773, Dom. Proc. 
who had been in the ſervice of the Ea, India el. ION 
Company abroad, for an account of his dealings + gt ba 
and tranſactions, the defendant pleaded that he 
was an alien; but the plea was over-ruled, it ap- 


pearivg that the defendant had acted both in a 
0 


. civil 


1 civil and judicial capacity, and had taken the oaths 
: „ 8 Dc. 3 


2 2 Seace. 2 Plea of alien enemy to a bill of diſcovery is 
ue Stam. 3 39. Dy. 2. S. C. In ſuch a plea it is ſufficient to ſtate the 
Raſt, 495. 252+ 1 Show. 349- war ſubſiſting with France, and that the plaintick 

| Lit. 8. 198. are Frenchmen, alient, and enemies of the king. 


| _ _—_ under Anſwer, Demurrer, Evidence, 
2. 


a Alignment and Aflignee, 


Sec. 1. Of what Things an Aſſignment 
may be made, and where the Aſſignee 
is or is not liable. 


T. 1690, cor. Lds. Comrs. I, ONE ſettles lands ſo that in caſe his eldeſt 
Woodman v. _ 27 = 166. daughter paid 6000“. within fix months 

u 2 Vert. 252. ili cafe is after his death to the uſe of his other daughters 
differently ſtated. Nothing is ſhe ſhould have the lands, but if ſhe failed, the 
— —— ſix months being paſt without payment, whether 
the time for ſpayment, notwith- the eldeſt daughter can aſſign over this privilege 


Kanding the deviſe over. Jide 1 . , 
2 l, tit. Condition. to a creditor ? Curia adviſare vutt. 


8 43- received. . alſigns it to C. for a juft debt; C. 

Fade Dog, 4 ed? 606. cun. brings an indebitatus aſſumpſit on this bill againſt A, 

alogh. Bills of Exch. 119. Rey- and had judgment. J. brings his bill zo be re- 

polds v. Dundas, 1 Term Rep. ſieved againſt this judgment, becaufe there as really 

40. 2 Term Rep. 71. 2Atk. | | ue received at the time of giving this bill, and 
182. Bull. N. P: 274 Mor- © keg : ; 

ris v. Lee in B. R. H. 26 Ceo. 3. C. would have no prejudice, who might flill reſort to 

Vide Bayley's Bills of Exch. 69. B, upon his original debt, It was infilted that A. 

6 | might be relieved againſt B., or any claiming as 

ſervant or factor of or to the uſe of B. But S:m- 

mers, C. S. held, that C. being an honeft creditor, 

and coming by this bill fairly for the ſatisjaftion of a 

juſt debt, he could not relieve againſt him, becauſe 

it would tend to defliroy trade, which is carried en 

every where by but of exchange; and his /ordſvip 


would not en an honeft creditor's ſecurity. 


there ſaid about the daughter? ſecond daughter to have the like privilege. The 


M. 1697, cor. Somers, 0s. 2. A bill of exchange was given by A. for value 


3. One, 


* 
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3. One being in an undue manner drawn in to . 2700, cor. Wright, C. S. 
execute a conveyance of his eſtate after makes his and M. R. 

will, and thereby deviſes all his land to be ſold for — 2 ap 
payment of his debts. Held, that his creditors 2 ER. Ar. 86. c. 5. 260. c. 1. 
may ſet afide the conveyance, having a right in 371+ c. 11. 479+ c 6. 
nature of an equity of redemption as the teſtator | 
himſelf had, which may be aſſigned, though urged 
that it was in nature of a che en action, and not 


aſſignable, | 


4. A remainder of a term is an aſſignable in- T. 1700, cor. I. R. 
tereſt, as if J. G., being poſſeſſed of a term of —— 8 
2000 years, deviſed the eſtate to his wife for ro f. Ab. 86. 24. 
years, if ſhe ſhould ſo long live; and after her Kimpland v. Courtney, 2 Freem. 


deceaſe to his ſon for 530 years, if, c. and after his oe Hows »Y 2 Lame cale. 
deceaſe to his two grand-children for the remainder though this is a Kronger caſe 
of the term. One of the grand-children aſſigns than Lampetr's. 

his intereſt in the life of the father or grand. % Sb. Wrotham, 
mother. Per cur.'[his is an aſſignable intereſt, TORN. 

and a moiety paſſed by the allignment, 80 


decreed. 


\ 


5. A ſeaman aſſigns his wages to J. S. as a NI. r7co, cor. M. R. 


ſecurity for a debt he owed to F. S., and died — om 2 1 22 
inteſtate. It was inſiſted that this was only in C. 145. ln i; Bored br 


nature of a letter of attorney, and died with the the ſeaman made a letter of attorney 


perſon, and that there were bond debts. Decreed — 1 Merment ; yet ſame 


J. S. ſhall be paid in courſe of adminiſtration. Vide 2 Vern. 595, 


6. Huſband aſſigns a mortgage in fee, or a cheſe M. 1700, cor. Wright, C. S. 
en action, which he has in right of his wife. This rn 4 —— 


will not bind the wife if ſhe ſurvives. pl. 5. 2 Prem. 239. 
Vide 2 Vern. 68. Gib. Rep. 98. 2 P. Wms. 111. Ca. Temp. Talb. 168 to 170. 1 Atk. 
280, 459 · 2 Atk. 20%, | ; 


7. A poſſibility cannot be aſſigned * but it may M. 1706, cor. Cowper, C. S. 


be releaſed for it is unreaſonable there ſhould be homer v. Freeman, 2 Vern. 363. 
| 1 Eq. Abr. 46. pl. 10. 


an incumbrance on any man's eſtate which cannot 4 JL gbiiry may be both 


be diſcharged. releaſed and affigned. Ide Hig- 
den v. Williamſon, 3 P. Wms. 


132. & vide Notes to Jewſon v. Moulſoq, feſt, tit. Baron and Feme, ſect. 9. 


8. A choſe en aftion is aſſignable in equity upon M. 1707, Cane, 
a conſideration paid. | Crouch 1 Martin & al, 
S. C. A ſeaman aſſigns his wages as a ſecurity TT Ig 


| for money, and dies. indebted to other perſons, 


This aſſignment ſpecifically binds the wages, and 
the money ſecured thereby ſhall be paid preferable 
to all other debts. | 


— 


9. A. by will gives 300 J. to a feme covert M. 1711, Canc. 


with 1 tr of it. mad Athim v. Dawrbury, 
a abl 5 — - —— gs yg” cho x 
payable out of a reverhon ot la P 1 Eq. Abr. 45. f. 9. 


eſtate 


\ 


128 A—i 
; -Pide * Ch. Ca. 232. 3 Ch. 
Rep. 90. 1 Roll. Abr. 380. 
2 Vent. 362. 2 Vern, 391 
428. 563. 595+ 764 
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eſtate for life. The legatee's huſband makes an 
affignment of this legac to truſtees for the benefit 
of Nis children; a af 

of the legacy, deviſes it in like manner for the 
benefit of his children, and makes his wife exe. 
cutrix, and dies. The eſtate for life drops, and 


8 < 


the widow applies to the executor of the firſt 


_ teſtator for the 3000. legacy. The widow and 


M. 1719, cor. Parker, C. 
Wind v. Jetyl and Albone, 
1 P. Wms. 574- 
Fide Pollexf. Rep. 44 Veiſy 
v. Pinwell, this point determined 
16 Car. 1, 


executor come. to an agreement that ſhe ſhould 
accept of 200. in full, and the. land was fold, 
The widow joined in the ſale, and the 200/. was 

aid, and the widow gave a releaſe. Bill brought 
5 the children for the 3004 legacy under their fa- 
ther's aſſignment and will. Decreed that the huf. 
band had a power to extinguiſh or releaſe the 
legacy, and had made a good aſſigument in equity, 
(though not at law as a choſe en action only,) which. 
he confirming by his will, had bound his wife the 


legatee. The widow, giving no notice of this 


aſſignment to the executor, ſhould be anſwerable 


for the 200/, to the children: but as to the 100 l, 


which the executor had drawn her in to releaſe, 
he ſhould ſtand charged, for he ought at firſt to 
have paid the whole legacy; and though this 
legacy was charged on a fund which was not im- 
mediate for raiſing it, yet, being given to the wife 
in preſenti, when the fund comes in it ſhall carry 
intereſt from teſtator's death, which muſt likewiſc 
go to the children. 


10. A deviſee in remainder of a term articles 
for a valuable conſideration to ſell it. This is a 
good aſſignment in equity, and the deviſce in re- 
mainder is afterwards a truſtee for the purchaſer, 


Nete; That a poſſibility of a term is aſſignable for a good conſideration, Yide Theobald v. Duffay, 
in Dom. Proc. Mar. 1729, 39+ Higden v. Williamſon, 3 P. Wms. 132. Fearne's Cont. Rem. 439 


T. 1731, cor. King, C. 

Duke of Chandos v. Talbot, 

2 P. Mis. 608. * 
2 Ey. Alr. S9. pl. 13. 253+ Pl. 12. 
* Jacob C Williams, 1 F. 
Was. 385. Higden v. Wil- 
liamſon, 3 P. Wms. 132. Theo- 
bald v. Duffay, IC Mod. 101. 
Beckley v. New!and, 2 P. Wms. 

182. 


T. 1733, cor. King, C. 
L:rd Carveret v. Paſe bal, 
3 P. Wrs. 199. 
2 Eg. Abr. 89. pl. 15, 16. This 
decree tat affirmed in the Lords, 
4 Bre. P. C. 168. 


11. A choſe en action though not aſſignable at 
law, yet is ſo in equity, where the huſband may 
aſſign it alone, as he may any other part of the 
wife's perſonal eſtate; ſo may a contingent intereſt, 
which the huſband has in right of his fe, or a 
poſſibility of a term, which though not good 
ſtrictly by way of aſſignment, yet will operate as 
an agreement where for a valuable conſideration. 


12. A man poſſeſſed of a choſe en actian in his 
own right may aflign it, though without any con- 
ſideration, 


But 


ter by will, taking notice, 


RT An. A . « 


r r > TT » 4 


{r. What aſſignable,” &cc. Ai rag 

But a baron poſſeſſed of a choſe en aFion in Ni- Bennet v. Kinafton, 
right of his wife cannot aſſign it, unleſs for a 2 Vern. 401. 
valuable conſideration, and yet he may releaſe it. - . 

8. C. If the wife has a judgment, and it is ex- Cleland and Cleland, Prec. in 
tended upon an elegit, the huſband may aſſign it 2 15 — 1 
without a conſideration : ſo if a judgment be given packer v. N 
in truſt for a feme ſole who marries, and by con- Ch. 412. 1 Roll. Abe. 358, 
ſent of her truſtees'is in poſſeſſion of the land ex- = * mere A — Vera. 7. 
tended, the huſband may aſſign over the extended $quib ag", 1 F. Wis, 778. 
intereſt; and by the ſame reaſon, if the feme has % Notes to Jewſon and Moul. 

a decree to hold and enjoy lands until a debt due = Poſt, dt. Baron and Feme, 

to her is paid, and ſhe is in poſſeſſion of the land A | 
under this decree, and marries, the huſband may | 

aſſign it without any conſideration, for it is in 

nature of an extent. | 


13. 3000l. was to be raiſed by a truft-term in a f. 1734, cor. Talbot, C. 
marriage ſettlement for portions of daughters as fhould Robinſon v. Bawaſer, 
be living, and not advanced by the father at his death. 3 27. — = 155: 2 2 
There being ſeveral daughters, B., one of them, Vide 14. Gr v Ducheſs of 
after be came of age in the lifetime of her father, and Hamilton, 3 Vin. Abr. x55, \ 
whilſt ſhe was unmarried, releaſes all her ſhare in the en — 5-- _ S Its 

. . . . . ay, IF. Ws. 

30000. to the owner of the inheritance. B. marries, 574. (n.) Higden v. Wilkin- 
the father dies, and a bi/l is novr brought oy her as ſon, 3 P. Was. 132. 
in her right e have her ſhare, &c. Defendant 
pleads the releaſe in bar, and inſiſted that this ſhare of 
B., though a poſſibility only at the time of the releaſe, 
was aſſignable in equity, though not at law ; and by 
the ſame reaſon might be releaſed in equity, and that 
pr ſubilities are aſſignable in equity. Lord Chancellor 
faid, that choſes in aftion and poſſibilities are aſſigu- 
able in equity if made upon conſideration ; but here no 
conſideration . appears, and at law a poſſibility may be 
releaſed, but this is a demand in equity under a truſt, 
and f dep ſhall be ſupported by a confederation ; and 


ordered the plea to fland for an anſwer, 


14. A. by his will gave two legacies to his T. 1744, cor. Talbot, C. 


daughter B. of -500/. each; one of them for her Halſey v. Badbam, 
fle and ſeparate uſe, ſhe being married without a ſet- vin, — 4 — 
tlement. A decree was obtained for placing out E. a. 7. Ca. ia. * 


theſe legacies for B. 's benefit. B. 's huſband, upon 
petition to Lord Macclesfield, obtained an order 
(his wife conſenting) for one 500 l., and the other 
gool. by conſent to be laid out for the ſeparate uſe of 
the wife. The huſband and wife (ſhe being nine- 
teen) join in an aſſignment of the laſt cool. to ſecure 
a debt to D., and the huſband becomes a bankrupt. 
D. brought a bill againſt the aſſignees under the 
commiſſion, and alſo againſt the huſband and wife; 

Vor. I, . K | and 
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and Lord King decreed the aſſignment good, and 
the reſidue ts be paid to the aſſignees, The wife re. 
hears, alledging that ſhe was poor, and not able to 
produce the order of Lord Macclesfield. « Objected 
that the order was voluntary, and did not bind 
creditors ; objected alſo that the aſſignment was 
good, it being of her ſeparate eſtate, though under 
twenty-one, and that infants may execute a power by 
an attorney. Lord Chancellor — As to the objec. 
tion that the order was voluntary, and did not 
bind creditors, he ſaid, that is a hard cenſure on 
the proceedings of the court, and ſuch ſettlements 
are uſual practice, and this preſent one is accord- 
ing to the will. Where the huſband makes a 
⁊cluntary proviſion for the wife to take place after 
his death, it has been adjudged fraudulent; but 
here it is ſet apart immediately. As to the aflign- 
ment itſelf, he admitted, that if the feme had been 
fole it had not been good: but the caſe is ſtronger, 
becauſe ſhe was a feme covert, and though in caſes 
of mere powers or authorities infants may execute, 
| og nothing moves from them, yet this is an in- 
tereſt, and can no more be departed with in equity 
by an infant, than by an infant's aſſignment of a legal 
gate at law, Decreed varied. 


2 May 1742, cor. Hardy, C. 15. As at law an aſſignee of a term may aſſign, 
Valiant v. Dodemede, 2 Atk 546. and thereby get rid of his ſubſequent rent, and the 


* —— Cc coyenants which run with the land, @ fortiori he 


grounded his opinion on this and may do it in equity. 
another fimilar caſe in his charge | 
to the jury. In ſome forts of aſſignments made by tenants, the court has interpoſed, Jide Treacle v. 


Coke, 1 Vern, 165. Philpot v. Hoare, 2 Atk. 219. h 


7 May 1743, cor. Hardw. C. 16. A huſband may diſpoſe of a poſſibility in 
Hawkins v. Obyn, 2 At. 549. equity, if aſſigned for a valuable conſideration; 
but it muſt be an aſſignment of that particular 
thing, and not reſt only on intention and con- 

| ſtruction of words in a covenant. 


27 July 1782, cor. Hardw, Co T7, An aſſignee of an executor is not liable to 

—ä—ĩ—ĩ — a Fe 469. „ the former acts of the executor, unleſs there ap- 

1738, i Jacomb v. Har- Pears to be any thing colluſive. 

wood, 2 Veſ. 269. 8 . 

26, 27 July 1797, cor. Loughb,C, 18. Under the conſtitution of the Hand. in· 
. v. Folgbomy Hand Fire Office, the heir, ro whom upon the 
i 47%. death of the inſured the property being freehold 

- deſcended, cannot have the benefit of the policy 


without aſſignment, ,' | 


See more under Baron and Feme, Bankruft, 
Poſſibility. 
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$2 Where twice made. 
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Sec. 2. Where two Aſſignments are 
made of' the ſame Thing, which of 
the Aſſignees. ſhall hold. 


HERE the thing aſſigned is only a choſe in T. 1734, cor. Talbot, o. 


action, though the aſſignment be without A War. cl 


"* a potior eft in jure. | nomine Tourwille v. Spelman. 
ft 


here are two executors who are alſo legatees, 3 — 


and one of them for à valuable conſideration 
aſſigns part of his refduum to A., and afterwards 
for a valuable conſideration aſſigns his whole re- 

to the other executor, if both are but choſes 


in action, the firſt muſt take place. 


See more under Landlord and 7. enant, Mortgage, 


GENERAL REFERENCES. 


Accidents vy Fire, Tempeſt, &c. ſee 
Landlord and Tenant. 


Acquieſcence—Cor/ent. 


Action, Choſes in—Baron and Feme, 
Bankrupt. 


Idminiftration—Executors and Admi- 
niſtrator:. | | 


Admiſſion—3i/ of Diſcovery, Anſwer. 


upon Surrender Cola. 
Alienation, Reftriftions of — Landlord 


and Tenant. 

, Copybold. 

Alimony—Baron and Feme. 

Arbitration and Arbitrators—Awarg. 

Articles—Agreement, Marriage Settle- 
ment. 

— of Partnerchip— Trade. 

Articled Clerk aer and Servant. 

Allignee—A/ignment, Bankrupt, Bond, 
Mortgage, | 


— — 
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A—o Account. 


Sec. 1. Who are entitled to an- Account, 
againſt whom it lies, and in what 
Caſes an Account is directed to be 
taken; el e contra. 


un. 1682, Canc. 7. ; Man fhall not account for what he received 


R = 1, . 7 © 2 as a menial ſervant and paid over to his 
«1 Cor. 5 Wo Do - 

Potts ac, Soup 1 Vern. 208. maſter, | 
1 Eg. Abr. 6. pl. 7.— a. Wagſtaffe V. Bedford, 1 Vern, 95. 2 Vent. 358. 


H. 1684, cor. North, C.S. 2. One of three part-owners of a ſhip refuſes 
Strilly v. Mien, 1 Fern. 297. to ſet out or navigate the- ſhip. Afterwards the 
Et. aur. 37. Pl. ſhip was fitted out by the others, and loſt in the 
voyage. The loſs ſhall be borne equally by all 
three, becauſe he that refuſed might notwithſtand- 

ing have had an account of profits, 


H. 16%, cor. North, C. S. 3. An infant ſhall have an account of profits 
Lord Newburgh v. Bicke-ſtaffe, againſt an intruder as againſt a guardian; but 
1 1 br, Where a verdict has paſled againſt his title, he 
Vide Falkland and Bertie, fhall have no account of profits until he had re- 


. 3 Ver. 342. covered at law. 
P. 1688, cor. Jeffries. C. 4. An account decreed of an inteſtate's perſonal 
Nel & Us. v. Axtell & al. eſtate, notwithſtanding an account had been before 


2 Vern, 47. 


1 Eg. Ar. 13. pl. 9. 136. pl. 4. taken, and a diſtribution decreed in the ſpiritual 


In Cane. after a prohibitim 5. Chancery conſiders an executor (having an 


granted by B. R. to the Dele- expreſs legacy) as a truſtee, and will make him 
Bates, cor. Somers, C. 8. f. th { 83 | * 
M. 1695. account for the ſurplus. The ſpiritual court 
Petit v. Smith, 1 P. Wm. 3. Cannot (for they cannot enforce the execution of a 
Comb. 378. Comyns, 3. ruſt). | 
s Mod. 247. Raym. 86. 

S. P. determined in Rachfield v. Careleſs, 2 P. Wms. 1 58. and 1 Stra. 568. nomine Ruſdell u. 
Carneſſe. Sed vide the ſeveral diftintions which have from time to time been taken in caſes on this 

ſubject in Farrington v. Knightley, 1 P. Wms. 544. 


T. 1702, cor. M. K. 6. Defendant's aunt lived with her, and being 
a 4 105 very infirm defendant received her monies. The, 


aunt died inteſtate, and plaintiff being entitled to 
a diſtributive ſhare, brought a bill for an account 
of the monies received for the inteſtate. Defend- 
ant by her anfwer ſet out the feveral ſums, to 
whom paid, and how applied, The cauſc — 
eat 


a o © . rc ww t©@.c ac a+ _ oo 
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heard without proof, an account was decreed and - 

referred to a Maſter, The Maſter's report 

charged defendant with the ſums confeſſed to be 

received, and ,ſubmitted if they ought not to be 

diſcharged by the ſame anſwer. Per cur.—Re- - 

ferred back to the Maſter for defendant to prove 

her afiſwer. If diſproved, no credit ſhould be . 

given to it in other particulars; if otherwiſe, the | 

court inclined it ſhould be a diſcharge as well as a : | 
7. A., governor of one of the Bahama Iſlands, 19 Nov. 1502, Dom. Proc. 


near which a Dutch ſhip richly laden was caft #79 v. Le Cl and others, 


. 1 P. a 
away, on pretence of recovering the cargo for the met — . . c. 


ſeamen, ſeized it all to his own uſe as wreck- where L appears that a ne exeas 
. * | r ad been awarded againſt 
fiſhing. 5 2 to England was decreed to A, ——— 
account for the whole. eres 
19, col. had been decreed againſt him, for non - pa ment of which he was committed. 


8. A. appoints B. his deputy in the execution of 7 Dec. 1704, Dom. Proc. 
an office, and by articles it is decreed, that B. ſhall Macben and another v. Stamps, 
account with A. for all fees, &c. according to the 1 Bre. F. C. 87, | 


table e belonging to the office, and pay him three- 


fourth parts thereof, and retain the other ſourth 
art for his trouble. Certain fees are received 
B., which he. inſiſts upon being ſolely entitled 
to, becauſe not contained in the table. But it was 
held, that B. ſhould account with 4. for all fees 
aſcertained by the table according to the table, 
and for all fees not mentioned therein according 
to his receipts z and pay over three-fourths of the 
whole to X 


9. Where, on a bill to call a truſtee to account, H. 1705, Cine. 
he by anſwer ſubmits readily to it, though found F, Trety, Prec. in Ch.254, 


in debt, ſhall pay intereſt for the balance only 6 
from the time Y the account liquidated, and no 
colts. Secs if he controverts the account; there, 
if found in arrear, ſhall pay intereſt and coſts, 

10. A. pretending he had a term of 16 years to T. 1508, Care, 
come in a houſe, B. agreed with him for it, and Long v. Fletcher, 


paid 100 J., part of the purchaſe-money, and the 2 Ef · Abr. 5. c. 4 


reſt was to be paid at another day. B. entered, 
but finding A. had only a term of fix years, brought 
his bill to have an account, his money refunded, 
and his bargain ſet aſide. B. decreed to account 


for the profits, and the 100 J. to be refunded, and » 
B. upon his account to have tenant allowances 
made him, 

"Wy 11. Plaintiff 
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P. 1709, Cane. 


Harriſon v. Conſtuntine, 


Eg. Abr. 147. pl. 1. 


a 2 8 | 5 

* Account, 7: 

11. Plaintiff was the widow of one H., who 
before her marriage was ſeiſed of an eſtate of 100/. 
per ann. and poſſeſſed of ſeveral houſehold and 
other goods. H. before marriage entered into 
articles, wherein he covenanted with his intended 
wife and truſtees, that ſhe ſhould receive the profits 
of her own eflate to her ſeparate uſe, and that he 


would give acquittances for ſuch receipts ; and that 


ſbouid have the diſpoſal of all her own by her will or 


other writing during the coverture. He alſo cove- 


nanted to leave her a legacy of 500 /., and to ſettle 
ſome lands upon her in tail, with a remainder to 
her right heirs. Both parts of the articles were 

ut into the hands of an indifferent perſon ; and 

oon after the marriage, the huſband demanding 
his part, which was ſigned by his wife, the truſtees, 
through a miſtake, delivered to him that part 
which was ſighed by himſelf. H. then looking 
upon himſelf to be free from the agreement, be- 
came a very bad huſband ; and though he and his 
wife agreed to live in the ſame houſe, yet they kept 
ſeparate tables, and both were maintained at the 
expence of the huſband, who during the coverture 
received the profits of his wife's eſtate. Not long 
before the huſband's death, the wife was prevailed 
upon to join with her huſband in paſſing a fine of 
ſome of her own.lands. Upon this fine the lands 
were mortgaged for money which the huſband had 
borrowed, and then ſettled to the wife in tail, with 
the fee to the huſband. The mortgage money 
was all repaid, except a very ſmall ſum. H. con- 
veyed all the land away that he had ſettled by the 
articles upon his wife; he then made his will, and 
died. 'The widow now brought her bill againſt 
her huſband's executors, to have an account of the 
profits during coverture, and for a ſatisfaction of 
the goods the huſband had conſumed. Decreed, 
that no account ſhould be taken of the eſtate of the 
wife during the coverture, nor for the goods con- 
ſumed by the huſband; but if the maſter ſhall find 
any of the goods claimed under the articles, they 
to be delivered up to the wife, becauſe the huſband 
and wiſe, notwithſtanding the differences, cohabit- 
ed together; and no complaint was ever made by 
the wife to the truſtees, nor any ſtep taken by her 
in order to remedy herſelf, Beſides, ſhe was main- 
tained by her huſband, and the differences had 


their interruptions ; for at the time when the ſine 


was acknowledged, ſhe was well pleaſed with her 
huſband, and had forgot all former feuds; _ 
| 5 ore 


a - 
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fore no notice is to be taken of what was before, 
and there is no proof of any difference that aroſe 
afterwards. The reſidue of the articles are to be 
performed to the widow ; and becauſe the lands 
covenanted to be ſettled upon her are conveyed 
away, let lands of equal value be purchaſed, and 
the huſband's aſſets chargeable. The executors 
prayed 2 direction as to the wife's eſtate which 
was mortgaged, and hoped the wife ſhould pay off 
what mortgage-money remained undiſcharged. 
But the huſband being the principal debtor, the 
executors were decreed to pay it. 


13. Plaintiff's bill ſuggefled that defendant Bud | 


lent him money, and that he had trufted the defendant 
to compute the intereff ; that there was a miſcompui- 
ation, and that plaintiff had paid more than tvas due; 


therefore the bill prayed that defendant might ſet forth 


how much intereſt wat due, and how much was over= 

Defendant pleaded the ſtatute againſt uſury as 
to legal intereſt. Defendant ſhall not anſwer as to 
legal intereſt, but he ſhall anſwer to what he did 
receive more than the intereſt ; for ſhall not a mort- 
gagor have a bill againſt the mortgagee to account 
and diſcover how much he hath received more than 
the intereſt and principal, which is the fame caſe 
with this? The plea was over-rulcd as to all but 
the words /egal interet. 


13- An adminiſtrator of a captain of a company 
of marines 4s entitled to an account as well of the 


pay of the company as of the perſonal pay of the 


captain and his ſervants. 


14. A captain of a trading veſſel died, leaving 
money on board to be improved in trade z the mate 
becomes captain z he is liable not for the intereft 
only, but the profits, having reaſonable allowances 
made to him for his care, 


15. T. lent D.600/. D. aſſigned a 1-16th part 
in a ſhip, and by defeaſance it was declared, that 
plaintiff out of the earnings ſhould pay himſelf 
600 l., and ſhould account to D. for the overplus 


gained; but there was no covenant to pay the 


money. The ſhip was loſt, and plaintiff brought 
his bill againſt D.'s executrix for the debt. De- 
fendant denied aſſets preter to ſatisfy ſpecialty 
debts. Decreed defendant to account for teſta- 
tor's eſtate, and plaintiff to account for the earn- 


K 4 : : ings, 


H. 1717, cor, Cowper, C.S. 
Bellaſis & Ux. v. Churchill and 
another, 2 Vern, 682. 

1 Eg Abr. 6. gl. 8. 


P. 1711, cor. Harcourt, C. S. 
Brown v. Litton, 1P. Wins. 140. 
3 10 Med. 20. 
2 Eg. Ar. 5. pl. 5. 122. pl. 2. 
Vide 15 Vin. 348. I 
on Partnerſhips, 422. 


M 1713, Cone. 


Tyrrell v. Lady Thomas, 
1 Lin. 183. pl. 5. 
2 Eq. Abr. 5. c. 9. 


1 


* . decent. 6 
| 135 n | ings, and to be allowed for the outfit of the ſhip, 
though ſhe-was caſt away, | 


I. 1716, cor. Cowper, C. 16. Bill by the heirs and reſiduary legatee of A. 
i — v. _—_ : — his — and ec * an account of 
n is eſtate, It was proved that A. was very infirm 
UND * nnn years before his death, and though he ſigned 
receipts and executed leaſes, the money was paid 
to defendant. Decreed defendant to account for 
what ſhe had received ſeven years before her huf- 
band's death, but the maſter to be eaſy in taking 
the account, and to allow for houſekeeping with- 

out vouchers. | 


M. 2716, cor. Cowper, C. 17. Equity will not decree an account of meſne 
Hutton v. Simpſen & Us. profits, unleſs in caſe of a truſt or an infant where 


2 Vern. 724. no entry has been made by the perſon entitled to 


the profits. 


T. 1717, cor. Tracey, J. abſ. C, 18. Bill by plaintiff as only child of a freeman, 
po _ oF ber ſhare of Bir father's 3 wild — 
2 Eg. Abr. — pl. 15. ſeveral times had received ſeveral ſums of her father 
| in his lifetime, and he had transferred 170 l. bank 
flock, in tru (ao himſelf, in order to diſpoſe of it by his 
till to defendants. Per cur.-Ordered an account 
to be taken of what money plaintiff had received 
from her father in his lifetime, and on what ac- 
count, and reſerved the conſideration, whether 
ſuch money ſhould be taken in part of her cuſtom- 
ary ſhare, or whether ſhe ſhould have a moiety of 
her father's eſtate beſides what he had given her in 
his lifetime, there being no other child. Curia ad- 


viſare vult. 


2 f. Wan. 124. «. 19. Where the child of a freeman of Londen is 


8 y 3 to make his election whether he will abide by the 


Frederick v. Frederick, will or by the cuſtom, he is not obliged to elect 


1 P. Wms. 722. until after the account taken. 
NM. 1721, cor. Maccles field, C. 20. After à decree to account, if an executor 
33 = or adminiſtrator does not revive within fix years, 
2 Ez. Av. 2. I.] „ 21.7, it is not within the ſtatute of limitations. 
H. 2724, Canc. 21. A perſon cannot bring a bill for an account 
Scary — % Morſe, againſt one co-executor without the other, either 


2 Fg. Abr.168. 71. 17. 252. pl 5, As reſiduary legatee or as a creditor, | 


Lide 2 P. Wms. 308. Co. Litt. 113. (n.) 3 P. Wms. 33. 331. Mitf, Plead. 144. 146. 220. 
Aſhurſt v. Eyre, 2 Atk. 50. 3 Atk. 341. 8. c. Plunkett v. Pynſon, 2 Atk. 51. 


M. 1725, Cane. 22. The obligor on payment of 20 J. to the 


Lucas, Executor of R. A. v. 
3 9 Med. 118. obligee, a weak man, procured a bond and notes 


2 Ef. Abr.b. fl. 11. 482. fl. 23. ſor money to be delivered up to him upon * 
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LE oe es es ew” Le am - es a. a as 


oh 41' 4 a. As Þ ©, > 


fri Mere is lier 


that he was poor, and nearly related to the obligee, 


but neither of thoſe conſiderations being proved, he 
Vas decreed to account for the bond and notes. 


23. Where one claims an abſolute giſt of a per- 

ſonal eſtate by the inteſtate in his lifetime, and it 

lainly appears to be a truſt, the court. will order 
im to account. . 


24. Equity will never countenance demands of an 
unfair nature, as for attending at auctions as a 


puff to enhance the price of goods; nor will equity 
ſuffer them to be ſet up againſt juſt and fair de- 
mands, . In an account, a croſs bill for ſuch pur- 
poſe ; diſmiſſed with coſts. 


© 25. Bill for an account of the produce of 20,0007. 
South-Sea (ſtock, mortgaged by plaintiff to defendant 
(and after principal and intereſt paid) to be = 
the balance. At the hearing an iſſue was directed, 


but upon appeal to the lords the order was re- 


pealed, and an account directed for all monies re- 
ceived on the ſale of the pledged ſtock, notwith- 
ſtanding the day of redemption was paſt, it not 
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- M. 1725, Canes 
Miford & al. v. Lord Herbert 
& S 113. 


2 Eq. Abr. I 1. pl. 13. 
13 Vn. 2 12. cited 
as from a MS. ſaid to be Lord 
Harcaurt's, a 


3 

arriſon v. Nep. 

r 
Mercer and Tutt, 3 Bra. 

P. C. 142 · Merrick and Spark, 

Com. Rep. 401. . > 


appearing defendant had ſufficient ſtock to anſwer , 


plaintiff; and after principal and intereſt ſatisfied, 
the reſidue to be paid, and the ſtock not ſold to be 
transferred to plaintiff, 


26. Two perſons agreed for the purchaſe of an 
eſtate in moieties, which was ſubject to ſeveral in- 
cumbrances, to. be diſcharged out of the purchaſe- 
money; one of them had ſeveral abatements made 
to him by ſome of the incumbrancers, in conſider- 
ation of his ſervices and friendſhip, and which 
were directed ſhould be for his own uſe; yet on a 
bill for an account of the rents and profits, the 
court would not allow him the benefit of theſe 


T. 1728, cor. M. R. 


ter and Horne, 


I Eg. r. 7- N. 17. 


abatements excluſive of the other. Held he muſt 


account for them, the purchaſe being made for 
their equal benefit, and on a mutual truſt. 


27. Lands were deviſed, in truſt, to maintain 


the infant till twenty-three, and then to account, 


and pay him the rents, and re-convey the eſtate to 
him; Cot if he died before, to re-convey it to an- 
other, The infant is not entitled to an account till 
twenty-three, for that is a condition precedent, bat 
the ſurplus profits if he die before go to the heir 


of the teſtator, not being deviſed over, but * 
x tant 


M. 1729, cor. M. R. 
Tilly . Simpſon, Mop. 244» 
* * 138. 247. 428. 

77. 644, 645. 1 Vert» 24, 
7 Ch. Cr. 
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fant and the heir, on ſuggeſtion of inſolvency in 
the truſtees, may bring a bill for an account, 


* 


M. 1729, cor. King, Cc. 28. If a leaſe, houſehold and ſhop goods are 

Clayton v. Luckin, Mi. 252: aſſigned over to another, and he comes into poſſeſ- 
| fion, and carries on the trade, from that time t 

are to be conſidered as money received, and an 

account thereof taken accordingly. e 


. 1730, cor. M. R. 29. The plaintiff in his bill 1 150 

. Radney v. Hare & al. Maſ. 296. errors in five ſtated accounts, the Maſter of th 

| 7 Rolls made an order on him, to pick out thoſe he 

would infiſt on, and if the court ſhould be of opi- 

| nion they were not errors, to conſent to waive the 
reſt ; if the court thought them errors, there would 

be good cauſe either to decree an open account, or 


give the plaintiff leave to ſurcharge or falſify, 


P. 1733) cor. King, «c. 30. Defendant was maſter and part-owner of 
_ * 2723 the Carteret. In 1733, by deed-poll, recitin 
5 the wreck of certain ſhips, and that the King 

Spain had granted liberty to the Sourh-Sea compan 
(in whoſe ſervice defendant was) to fiſh for fuck 
wrecks, In conſideration of 700 J. paid by plain- 
tiff to defendant, he aſſigned over 700 J. to be iſſu- 
ing out of his part of the Carteret, together with 
all profits ariſing from the wrecks particularly 
mentioned, after juſt allowances made. Defend- 
ant covenanted to warrant to plaintiff his ſhare, 
and it was agreed that ſaid 700 J. ſhould be liable 
to all lofſes and gains on account of the intended 
voyage. Defendant carried ſeveral contraband 
goods in his ſhip, and 22 brought his bill for 
a general account of the voyage. Per Maſter of 
the Rolls, decreed a general account.. Defendant 
appealed from this decree, and it was infiſted that 
if the ſhip had been forfeited, plaintiff would not 
have contributed to the loſs, and therefore ought 
not to have the gain of a clandeſtine freightage. 
But per Lord Chancellor—Defendant ought not 
to expoſe the ſhip to a forfeiture, much leſs to 
have the advantage of an unfair dealing, Decree 
affirmed. 
M. 1735, cor. Talbot, C. 31. Plaintiffs being aſſignees under a commiſſion 
Beſanquete v. Daſwoed, of bankruptcy againſt J. S. , brought their bill againſt 
> , hag defendant, as executor of D., who had lent J. S. 
7. Ar. 7. Pl. 19. 38. pl. 10. l 
| ſeveral ſums upon bonds at 6/. per cent. intereſt, 
and had taken advantage of his neceſſitous circum- 
ſtances, and compelled him to pay 10/. per cent., 

, to which he ſubmitted, and entered into agree- 

| - ments 


. 
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ments for that purpoſe. Decreed at the Rolls, and 
4. by Lord Falbet, that the defendant ſhould 


account; and that for what had been really lent, 
legal intereſt ſhould be allowed, and what had been 
paid above legal intereſt ſhould be deduQed out of 
the principal at the time paid. Plaintiffs to pay 
what ſhould be due, and if the teſtator had received 
more than was due with legal intereſt, that was to 
be refunded by defendant, and the bonds to be de- 
livered up. =o | 


32. A bill brought for an account againſt the 24 Nov. 1737, cor. Hardw. C. 
repreſentatives of an Egſt India governor, who Ne, Barker & al. 
pleaded that plaintiff was an alien born, and an | "OO 
alien infidel, and could have no ſuit here. Plea 
over-ruled ; for, being a mere perſonal demand, 
the plaintiff may bring a bill in this court. ; 


3. Where an attorney's bill has been taxed at H. 1738, Scacc. 
hw, equity will not decree an account; for if the . . 
honotary does not make all juſt allowances, 2 Eg. 1 ar 
the court will refer it back to be re-confidered. 
34. In a bill for an account, all perſons who H. 1740, Cane. 
have poſſeſſed themſelves of the teſtator's eſtate 7, Bord. By. Rep. 332. 
ought to be made defendants, 6 
is named Glaſs v. Oxenham. * 
35. Goods are aſſigned to plaintiff for ſecuring p. 1740, Case. 
a debt, the aſſignor afterwards becomes a bank- Nya v. Riberts, 


Barnard. Eg. Rep. 8. 


rupt, and his aſſignees poſſeſs themſelves of theſe 2 Ep. Abr. 8, c. 24. 


goods. Plaintiff brought his bill againſt them for 
an account. They demur, for that this matter was 
relievable at law, non allocatur, for though plaintiff 
might bring trover, yet as the goods were aſſigned 
as a ſecurity, there is matter of account, and plain- 
tiff's proper remedy is in equity. 


36. If a defendant by his anſwer acknowledges 10 Feb. 1941, cor, Harde. C. 
any particular ſum due, though he ſwears thoſe Brace v. Taylor, 2 Ak. 254. 
ſums were diſcharged, yet it is ſtill a ground ſor 
directing an account. x 


37. This caſe being very much entangled, and 13 Jens 1743, cor, Harde, C. 


the tranſactions of long ſtanding, the court choſe _ N — 610. 


rather to diſmiſs the bill, and leave the plaintiff to SVem-aj& +1 oo 
his action at law, than direct an account before the | = 
maſter, 


38. Colleges are not obliged to account ſo n Dec. 1744, cor. Hardw, C. 


ſtriftly, and ſo far back as common perſons are. phat <>" 8 x Colleges 


8. C. 


Z Feb. 1746, cor. Harde. C. 
Brett v. Forcer and others, 


Feb; 2748, cor. Hardw. C. 


King v. Phillips, 1 Veſ. 33% 


2755 cor. Hardw. C. 


11 July 2752, cor. Hardw. C. 


* 


S. C. A college made a leaſe, the rent ſubject to 
xes; the tenant by miſtake did not deduct them. 


uity will not allow him thoſe already paid, nor 
decree the account back. as hh 


Previous to the marriage of G. S., the fa. 
ther of the intended wife covenants to 10000. 
to the huſband on the marriage, and that his heirs, 
executors, Wc. ſhould pay likewiſe to the huſband, 
his executors, c. {ix months after the father's 
death, 500 J., as the remainder of the wife's por. 
tion; and by the ſame deed the huſband contracted 
he would give ſecurity by ſpecialty, that in caſe his 
wife ſurvived him, his heirs, executors, &c. ſhould, 
within fix months after his death, pay her 1000/, 
He gave a bond three days after the marriage, and 
then becomes a bankrupt; but before the bankrupt. 
cy, and after the father-in-law's death, the huſband 
being indebted to the TN aſſigns the 5300 J. to 
him as a ſecurity ſor the debt. The bill is brought 
by the aſſignee of the 500/7. againſt the executrix 
of the wite's father, and the bankrupt and his 
wife, and the aſſignee under the commiſſion for 
this 5004. Lord Chancellor directed the executrix 
of the wife's father to account for the 500 J. to the 
plaintiff, as it never was the money of the wife, but 
a a debt due to the huſband himſelf, 


7 


40. The conveyance of an eſtate to which the 
defendant was entitled was ſuſpended till an ac- 
count of the reſt of the eſtate was taken, from the 
danger of the plaintiff's loſing his demand. 


41. An account was directed to be taken of 
teſtator's perſonal eſtate at making the will, and at 
his death, where one legacy was ſo near in value to 
the perſonal eſtate as that it would defeat the reſt; 
otherwiſe if it ſhould have occaſioned only an abate- 
ment in proportion. 


42. After the death of huſband and wife, her 
repreſentatives are not to account for money re- 
ceived during the coverture, whether ſhe had a 
ſeparate eſtate or not, unleſs a ſpecial caſe made. 


43- The defendant lived with a woman I yearh 
as man and wife, and had ſeveral children by her; 


ſhe afterwards married the plaintiff, who brought 
this bill to oblige the defendant to account for the 
rents and profits of an eſtate belonging to her, 
which he had received during the cohabitation. 

| Defendant 


I-24 EK 


- 87 8 8 


8 8 


w 


51. Where it ler. A—o it 
Defendant filed a croſs bill for an account of the | 
money expended by her, and ſetting up an agree- 
ment in writing, by which he was to leave her by 
his will ſo much, as he received of the rents and 
fits of her eſtate, deducting thereout what ſhe 

ood indebted to him. Per cur.— The croſs bill 
diſmiſſed with coſts, and defendant to pay coſts on 
the original bill. 

44. Bill to ſet aſide an award; the court will 27 Nov.1754, cor. Clarke, M. R. 
not let the party go into any legal objection, ex- Canpionv. Wenkam, And. 245, 
cept for partiality and corruption; but if the bill 5 Sire os 
is for.an account, and prays to ſet afide an award 
in order to let in ſuch account, there the plaintiff 
may make legal objections. 


45. A truſtee and executor not proving the will, 28 June 1755, cor. Hardw. 
but receiving truſt-money, may be called to ac- Me v. Moore, 2 ef. 59g. 
count, but not as executor z and have proper al- n- nan t _ 
lowances before the Maſter, The executor or 
adminiſtrator is the proper perfon to call him to 
account, which is a diſcharge as to him, 


4b. Account of the produce of an eſtate in An- 127 June 1761 Na. 
tigua belonging to an infant, and conſigned to the Ye v. Oliver, Amb. 406. 
"ing executor in England, directed to be taken ee gg 


annually by affidavit. 


47- Admiſſion, that any timber has been wrong- M. 1789, cor. Thurlow, C. 
fully cut, gives a right to an account. * wy ns Ca. 37» 
48. Where the account is incidental to the H. 1792, cor. Thurlow, C. 
plaintiffs title, defendant muſt ſet it forth, Hall v. Noyes, 3 Bro. Cb. Ca. 483. 


49. There may be a. decree” for an account, H. 1793, cor. M. R. abt. C. 
without declaring the will well proved, where one Fitzberbert v. Firzberbere, 
of the witneſſes is abroad. * 


50. Where a party has laid by a great length H. 1793, cor. M. R. abf. C. 


of time, and ſuffered an eſtate to be diſtributed, he Heq v. Dimwoody & af. 
4 Bro. Cb. Ca. 257. 


ſhall not have an account, Vide E. of Deloraine d. Brown, 
3 Bro. Ch. Ca. 633» Hollingſhead's caſe, I P. Was. 742. Earl of Pomfret V. Lord Windſor, 
2 Veſ. 472. Johns v. Mehinneot, Smith v. Clay, cited 3 Bro. Ch. Ca. 639. (n.) Hurt v. 
Fletcher, 1 Atk. 467. St. Jobn v. Turner, 2 Vern. 418. Weſtern v. Cartwright, Ca. temp» 


King, 34+ Pooley v. Ray, 1 P. Wms. 355. 


51. An account directed four years after diſſo= T. 1793, Cane. 
lution of a partnerſhip, circumſtances ſhewing that _ r 
one partner had retired, from a conviction that the 7 + Bro. cb. ccd. 
partnerſhip was infolvent. 


52. The anſwer need not ſet forth an account, 28 June 1797, cor _— 
v. 


b 1 5 . of Dennegal 
here the ground upon which it is prayed 3 * 5 Fel. june 446, | 


* 


142 Amo 


Vide Sir ames, Cockburn v. Sir 
— Dundas. 


1 


nied ; as where the bill charged a dealing in pi 
tures by commiſſion, and the anſwer denied that, 


and ſtated, that the defendant ſold them to the 


plaintiff in the courſe of his trade, 


16 Feb. 1709, Canc. 
Rider v. Bailey, 
6 Vin. Abr. 332. pl. 32. 
2 Eg. Ar. 237. Pl. 5+ 


8 May 1716, Dom. Proc. 
Pitt v. Page, 1 Bro. P. C. 372. 
6 Vin. 332. c. 36. 365. c. 11. 

2 Eg. Abr. 237. c. 7. 


17 Feb. 1724, Canc. 
Lord Kingſland v. Lady Tyrconnel, 
1 Vin. Abr. 186. pl. 10. 

2 Eg. Abr. 11. pl. 13. 


H. 1747, cor. Hardw. C. 
Adams v. Bobun, 
Barnard. 279, 271. 


2 Eg. Abr. 205. pl. 3. 


6 Mar. 1740, cor. Hardw. C, 
Gyles v. Wilcox and others, 
2 Ah, 144 


See more under Debtor and Creditor, Executor: 
and Adminiſtraters, Interefl, Limitations (Sa. 
tute of), Trade. | 


\ 


Sec. 2. What is the Courſe of the Court 
where an Account is directed. 


1. THE conſtant courſe of the court is, where a 

mutual account is decreed, to reſerve coſts 
till after the report, that the court may have it in 
their power to puniſh the wrong-doer, 


2. Coſts generally follow the event of an c- 
count; but where the account is intricate or 
doubtful, there ſhall be no coſts.” | 


3. An account was directed after thirty-three 
years acquieſcence. But why? the book is filent. 


4+ The courſe of the court is, that where an 
account mult neceſſarily be directed at the hear- 
ing, a commiſſion before the hearing ſhall never be 
granted to examine witneſſes beyond ſea, when the 
granting ſuch commiſſion ill delay the directing the 
account; and the proper time to apply for ſuch 
commiſſion is after the account is tiretied, . 


5. The Houſe of Lords very often, in matters of 
account which are intricate, refer it to two mer- 
chants, named by the parties, to conſider the caſe 
and report their opinions upon it, rather than 


leave it to a jury. 


30 July 1751, cor. Hardw. C. 
Ex parte Bax, 2 Ve. 388. 


P - 1779, cor. Thurlow, Co 
Bencraft V. Rich, 
2 Bro. Ch. Ca. 56.. 


6. The courſe of this court is analogous to pro- 
ceedings at law, where an account is to be taken 
by auditors; but the modern practice is to refer 
matters of account to a Maſter, 


7. Money in the funds, belonging to wards of 
the court, cannot be transferred into the name of 


the accountant-general to the credit of the cauſe, 


until the account is taken by a Maſter, and his 


T. 1793, cor. Thu: low, C. 


Attorney-General v. Parnther, 
= Bre. Ch. Ca, 409» 


report made. 


8. In an — directed againſt the huſband's 


eſtate of dividends of the wife's ſeparate property 
received 


+; IM x , 
- % 


92.5 Courſe of the Court. ho 43 43 
received by him, conſideration was had of his vb 
extra expence of maintaining her in , conſequence 


the ol her being a lunatic. 
urr Sec. 3. Of the Parties to an Account. 
tas 


1. 1* an account both parties are actors. T. 8 Hareourt, C. 


Salk. 703:—A we exeat e for one defendant againſt © ce. 


Prec. in Ch, 197. 
urt 's 
2. And may revive. M. , . 
sbs reg, f. Ws 743 2 By. 4, 3: l u 3.) $79. El l Anone 3 Ak. 591. 
e a | | 
ts Sec. 4. Who are bound by an Account 
in ſtated, and where an Account once 
ſtated ſhall be concluſive, or where it 
ace ; ſhall be opened or unravelled. 
Aud | 
'N A Settles an equity of redemption for a join- T. 1684, cor. North, C. 8. 
AA ture, and afterwards becomes a bankrupt, Knight v. Bampfield & at, 
rec the aſſignees ſettle an account with the mortgagee, n 
nt. the jointreſs ſhall be bound by this account, unleſs 
ſhe can ſhew particular errors. She, however, had - 
an leave to amend her bill. | 
* 1 being guardian to appellant's wife 72 Jan. 1697, Dom. Proe. 
the dur. minorit. placed her with C. S. for her educa- in & Us. v. Hoyzes, 
the tion, and ordered reſpondent to pay C. S. what OR. — * 
ſums ſhould be called for. Several ſums were paid On appeal from u 822 
ich ö P 
on account, and were allowed. Appellant's wife, Chancery. 
when ſhe attained her age as by order of P. S., de- 
of fired more money, and two ſums were accordingly 
er- paid her. Appellant's wife afterwards came to an 
aſe zecount with P. S., and general releaſes were exe · 
1an cuted, but ſaid two ſums were not entered in the 
account. Reſpondent not having received any 
allowance for theſe two ſums, preferred his bill in 
r0- equity, and the appellant's wife by her anſwer 
en admitted the receipt of them, Chancery de- 
fer creed, that there appearing no poſitive orders from 
P. S. for payment of theſe two ſums, appellants 
f ought to pay the principal, intereſt, and coſts, 
f This decree affirmed by the lords. OTH , 
le, 3. A. is tenant for life of a-truſt-eſtate, re- M. 1705. 
his mainder to his ſons. A., before a ſon born, 1 — 2. 


brings a bill againſt the truſtees, and an account 


is decreed, and afterwards taken. This * 


1 = 
* 
- 
© * 
. EL 
«Y 
* 


— 


ſhall bind the ſons, for all perſons that could 


> 
of 
* 


244 A=o ; Account: 64 


be made parties, were parties to the ſuit. 


2d Dec 1709, Dom. Proc. wa the immediate parties to a dealing account 
Gee Ui. v. Lewis, Admini- together, the repreſentatives of either ſhall not be 
. — to objecꝭ to it. ; 

15 May 1912, Dom. Proc. 5. The guardian of an infant prevailed on her, 
Med v. Packington & Ur. about a month after ſhe came of age, to ſign and 
= — — allow two ſeveral accounts of his receipts and diſ- 
21 Vin. 499+ c. 18. burſements, touching her eſtate; on the balance 
of both which accounts, there appeared to be a 
conſiderable ſum due to him. But as neither of 
them were peruſed or examined by any perſon on 
behalf of the young lady, nor any vouchers pro- 
duced or delivered up. to her, they were both ſer 

aſide, and a general account directed. 


T. 1720, Cane, 6. A receiver to the guardian of an infant, who 
2 caſe, Prec. in Ci 5: has his account allowed him by the guardian, 
2 E. 9. c. 7. S. C. & P. 


P. Ws, 402, SC. Jr at S. P. {ball not be obliged to account over again to the 
1. Clavering and fi. infant when he comes of age. | 


T. 1723, Cnc. 7. The workmen: and overſeers employed to 
Lt G . 5 . — build Blenheim-Houſe having accounted with the 


2 Eg. Abr. 11. f 12. F. C. Officers of the crown, and the Duke of Mar- 
Vide 2 Ch. Ca. 32. 2Veſ. borough being afterwards called upon for a con- 
Di 4 1 nos ſiderable ſurplus charge, thought himſelf not con- 
' ” cluded by thoſe, accounts, and brought a bill for 


an account of what monies had been received of 


the crown by the overſeers. Decreed they ſhould 
account again before a Maſter. 


T. 1725, cor, King, C. 8. Stated accounts by men of perſect age and 
r , — underſtanding, after a great length of time, not to 
2 Eg. Abr. 10. pe. 11 be ſet aſide againſt an executor. Per Lord Chan- 
cellor— To have a bill now brought againſt the 
8 executor would be very hard; the court has gone 
great lengths in relieving againſt the ſtatute of 
limitations: people ſhould come in a reaſonable 
time. He did not ſay accounts were concluſive, 
but it would be very hard to put a man's executor, 

who knew nothing of the matter, to anſwer. 


2731, cor: Towper, C. 9. Bill was for an account, and to impeach an 
2 295 Ab. 92. fl. . award between plaintiff and defendant B., touch- 
3 Vin. Abr. 139. pl. 38. ing a partnerſbip in buying and ſelling diamonds in 


| 9 JS. 
Ia this caſe Lord Chancellor France in 1719, and the bill was againſt the arbi- 
—_ : — 3 trators as well as the parties. Defendant B. (the 


0. 15. f. 2. for complaints againſt party), as to the account, &c. pleads the award, &c. 
undue awards, cancluded all and the arbitrators as to g diſcovery of ſeveral parii- 


courts and all manner of equity, 


14 culars, 


=> 2 92 822 5 8˙ 
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54. Stated, where concluſive or not. 4A—0 145 
culars, and as to relief againſt them, plead the Vide Alardes and Campbell, 
rh, and that conſent it was made an order Bunb. 265. in Scacc. contre, = 
of this court, &c. Lord Chancellor allowed B.'s | 

plea to the account, c. but over-ruled the arbi- | 
trator's plea N 2 — much, i. e. ſeveral 
particulars which might tend to ſhew a partiality 
&c, in their proceedings. X f 


10. In a decree of forecloſure againſt an infant, f. | Talkae, C. 
though the infant has ſix months after he comes.of Mallacks Galton 17 —5— MI 
age to ſhew cauſe; &c. yet he cannot ravel into 4 — 1 — 
the account, nor even redeem, but only ſhew an to be the ſettled pruftice, 


error in the decree. 


11. When there is a plea of a ſtated account to H. 1736, cor. Hardw. C. 
a bill brought for a general one, the plaintiff muſt Sumner v. Thorpe, 2 bh, 2. 
amend z but pays only the coſts of the day. 
S. C. There is no rule more ſtrictly adhered to 
in this court than that when the defendant ſets 
forth a ſtated account he ſhall not be obliged to go 
on upon a general one, becauſe very often a ſtated 
account would unravel a perplexed affair, which 
might otherwiſe remain in dark if left to a 
general one. | 


12. A bill may be brought ſor errors in an ac- 15 Jan. 1740, cor. Hardw. C. 
count, though it has been ſettled for three or v. Kun, 2 Al. 113 · 


four years. 


13. Accounts which in themſelves appear juſt H. 1740, Cane. 
and fair, ſettled with an infant after he comes of Vine v. La 
age, and after length of time, and the death of Barnerd. bs 7 305. 
both parties, ſhall not be opened. 3 Eq. Ar. 12. pl. 17. 


S. C. Where fraud appeared in a ſtated account, 
the whole decreed to be opened, though it was a 
ſtated account of twenty-three years ſtanding. 


14. A plea of a ſtated account is bad, unleſs it » Aug. 2742, cor. Herdw. C. 
ſhews the account was in writing, and what the Vt v. Brea, 2 Ath. 399. 
balance was. | 


1;, A plea of a ſtated account to all matters 14 Mar. 1743, cor. Hardw, C. 
before accounted for is bad; it ſhould aver that it is 3 70s 
— and true to the beſt of the defendant's 

wledge and belief. 


16. Account of mortgage-money, made up T. 1743, cor. Harde. C. 
between the mortgagor and the executor of the 2 2 v. E. of Oxford, 
mortgagee, does not bind the ſpecific deviſee of 1 
the mortgage. Secis if a mortgage were deviſed 
generally to pay debts and legacies, . 


b Vol. I. | L 17. Where 


146 Amo * + 30 42. Meeaunk. '--:-': bs 

25 Mar. 1745, cor. Herde. C. 17. Where a bill not only impeaches an account, 

v. Simpſon, 3 4k. 303. but charges the plaintiff, having no counterpart of 

: the account; if the defendant pleads a ſtated ac. 
count, he muſt annex it to his anſwer, 


24 Joly 1749, cor. Hardw. C. 18. A general actount was not ſet afide or 

; Sewell v. Bridge, 1 Ve. 297. opened on a new diſcovery, for new diſcovery does 

ER. not open ſuch account; otherwiſe if it had been 2 
minute, ſtrict account originally. 


FR Mar 1750, cor. Hardw, C. 19. If one merchant ſends an account current 
Nui v. Short, 2Ve.239- to another merchant in a different country, u 
| which there appears a balance due to himſelf, and 
| the other merchant keeps the account by him for 
two years without an objection, the rule of this 
court and of merchants is, that it is conſidered 
as a ſtated account. 


30 ſuly 1754, cor. Hardw, o. 20. The onus proband: hes on the party having 
Fir v. Cholmendely, 2 V. 565; liberty to ſurcharge and falſify, which differs from 
the general caſes of an open account, 


8 
a a9 wks 9 D@£aca oo.u < oc .oc.. 


25 Mar. 1772, Dom. Proc. 21. No ſettled account ought to be opened 

Dunbar v, Len & Ux. upon the mere ſuggeſtions of a bill in equity, 

„ eſpecially when the truth of ſuch ſuggeſtions is 
fully and ſubſtantially denied by the anſwer, 


. { 
P. 1786, cor. M. R. abſ. C. 22. An account ſettled ten years before the 8 


_— 132 bill filed, though containing very groſs items, ſhall a 


1 not be opened; but the plaintiff permitted to ſur- 
_ charge and falſify. | a 
a . ; P 
P 1792, in Scacc. 23. Where a balance of accounts is taken, and at 

Py qs v. Strutton & x a note given for it as the balance, that mult be 

1 Ar. 50. , - 

paid, although there are ſubſequent accounts upon 
which the payee may eventually be in arrear. 7 
. 0 
T. 1796, in Scace. 24. Where an attorney uſes his influence over ac 


* —— ty 8 his client to ſettle an unfair account between 
V. Walmſley „. Booth, them, the court will open it at auy time. th 


2 Atk. 25. Newman v. Payne, 2 Ve. jun. 199. Draper's Compary v. Davies, 2 Atk. 295. 


S. C. In ſuch a ſuit it is ſufficient if upon the Pa 
whole the court ſee an- unfair account, although ſul 
the particular objection raiſed by the bill are not ye 
made out in evidence, wi 

Vide Vaughan v. Lloyd, cor. S. C. If in ſuch a ſuit the vouchers have been (ol 
| Lord Thurlow, 3781. delivered up, and cannot be found, the oath of all 
the party muſt be admitted as to their import. ag 

an 


See more under Guardian and Ward, Infant, 
| Limitations (Statute ), Plea, Trade, Time. 
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(5 What a good . ꝙa2—0 147 
Sec. g. What ſhall be a good Bar to an | 

Account. | | 
I, D of charters is a good plea at law in H. 1688, Cane, 


bar of an account, and fo it is in equity. — 4 4 — ns 
Vide Kerllake, Adminiſtrator, v. Pannel & al, Bunb. 287. 


2. Bill for an account of the rents and profits 1713, cor. Harcourt, C. 
of land. Per cur. — When a perſon has been evarre v. Ratten, 


cjected at law, and the other party has been in poſ+ ** 3 5 4 


Mon abobe twenty years, and no account demanded 
or bill filed, the ſtatute of limitations will bar an 
account in Chancery, as well as an action at law 


for the meſne profits, for jus poſſeſſionis is gone by 


the ſtatute z and if once the ſtatute begins to attach, 

incapacity will not aid it. This ſtatute ® does not * ide Norton v. Torvil, 
extend to a truſt, but in this caſe defendant coming oy I Pl. 24. 
in by a recovery at law, and twenty years elapſed - To 
before bill filed, the bill muſt be diſmiſſed guoad 

the account of the rents and profits. 


3. When a bill is for a general account, and de- M. 1737, cor. Hardw. C. 
fendant ſets forth a ſtated one, it is prima facie a B . Dawſon, 1 4. 1. 
bar to a general one, till particular errors are 
aſſigned to the ſtated account. 

C. It will not ſupport a ſtated account to 
allege there has been a dividend made between the 
parties; for a dividend may be made ſubject to an 
account to be afterwards taken. 


4. Length of time is ſometimes a bar in equity 35 July 1752, cor. Hardw. C. 
to an 094. ca but not againſt an adminiſtrator Earl P - 2 „ ate 
for execution of a truſt of a real eſtate, though ſtale FR 
accounts are much diſcouraged by the court. 

S. C. An offer to account will take a caſe out of 
the ſtatute of limitations, 


5. Bill for an account by a merchant againſt his H. 1726, in Scacc. 
partner. Defendant pleads that the dealings, the — v. Mitchell, 
ſubject of the bill, were tranſacted above twenty , x, A — A 8. 
years before bill brought, plaintiff's acquieſcence Mee; The diſtinRtion is, that 


wi i imitati if accounts are continued by 
ithout ſuit, and alſo the ſtatute of limitations 2 — — 


(of 21 Fac. 1. c. 16.) in bar of the account. Plea 9 lach a length of time; aliter 
allowed for forbearance of ſuit for twenty years is if deſerted , for then the court 
a good bar in equity, though between merchant vil preſume ihe balance ſertied, 


and merchant, o 


6. A. and B. were entitled to a perſonal eſtate M. 2730, cor. King, G. 


m_ ORD. he v. Brid 
by the ſtatute of diſtributions, and an account r e >. "Fg 


L 2 thereof 2 Eq. Abr. 74. fl. 25. 
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Vide Hart v. King, in Scace. thereof was ſtated between them ; afterwards A, 
Bunb. 64. by bill demands a diſcovery of particular items, 


ſuppoſed not to be compriſed in it, and yet at the 
ſame time allows the account to have been fairly 
taken. Defendant pleads the ſtated account in 
bar: and it was inſiſted for him, that either the 
items muſt be denied in particular, by falſifying 
them, or ſaying they were not allowed, or elle a 
ſurcharge — brought in; but that here nei- 
ther of theſe ways is taken, ſo that the plaintiſf 
would unravel the account without pointing out 


and ſaid, this muſt not be ſuffered. 
See more under Limitations (Statute of), Plea. 


Yu, 6. In what Caſes and in what 
Manner an Accountant ſhall be 


charged and diſcharged, and what 
Allowance he ſhall have. 


MI. 1684, Cane. 1. I account, no allowance for diet where the 
e e 5 Pn. 23. party comes in as a gueſt upon invitation. 


M. 1634, cor. North, C. S. 2. An accountant ſhall be allowed all ſums un- 

Ps ts on rates, der 40 5. on his oath; but then he muſt mention 
2Vern, 176, & vide note to next in his affidavit to whom paid, and for what, and 
. when. 


T. 1687, cor. Jeffries, C. 

ie: Vote > : + And the whole ſo allowed not to exceed 
1 Vern. 470. . 11. 20. 12. . a ; f 
10 1 Eq. Abe. (gedit) - N. B. The Lord Chancellor not fatisfied with 


Pl. 14. u. to Marſhfield and Weſ- this rule, and ſaid he would conſider how to 
ton, it is ſaid to be now the eſta- 


bliſhed practice in Chancery that rectify it. 


a defendant ſhall be allowed ſums under 40. by way of diſcharge, his oath, but the plaintiff (hall 
not be allowed any thing on his oath. PETE oy : — 


M. , » Wright, C. 8. 5 . . 
Pats Earl wr ar; =_ 4. Colonel R. married Lord N.'s widow, who 


—— — was executrix of her huſband, and kept a book of 


1 Eq. Abr. 10. pl g. accounts relating to his eſtate; and after ſhe mar- 


11 Vin. 298. Calles P. C. 299. pi . = 
Proc. ln Ch. . a. 0h ried Colonel R. the ſame book was continued 0 


Hated, 188. I Afterwards he went as governor to Barbadoes with 
Vide Melliſh v. Turner, where his wife, and the fervant who kept the book; they 


— — — all died there. It was proved in the cauſe, that the 


which were charged againſt him book was made up from vouchers, and that great 
were allowed lo be his diſcharge, part of the money was paid; and the witneſs be- 
lieved the whole was paid. Upon exceptions to 
the Maſter's _ adjudged the book ſhould be 

allowed as a diſcharge, as well as a charge. 
Y : 14 S. G Lord 


one error in it. Lord Chancellor allowed the plea, 


— a, —, , © 


- 


ing to his father, may be a witneſs, but is not ac- 


(6. Accountant's Allowance. Ao 149 
rene | 
a 


eſtabliſh, that where a man was charged by an 
oath, or a book, the ſame ſhould be his diſcharge. 


5. Bill for an account of one as-bailiff, ſuggeſt- P. 1726, DiQ. per Page, B. 
ing fraud, if defendant pleads that at ſuch a time * . 


he did account, he need not go on and ſet out an — — = — 


account. ' 


6. The court allowed the executrix of a maſter M. 1729, cor. King, C. 


of a ſhip ſums under 4o s., which the teſtator had _— 9 — he 


fairly entered in an account-book, without proof, 2 Vern. 178. 
for the ſame would have been allowed to the teſ- 


- tator on his own oath. 


7. When at law a perſon in an account is 16 OR. 1742, cor. Hardw. C. 
allowed ſums under 407. on his oath, he muſt X., Bork. v. Cummings 
ſwear poſitively, and not as to his belief only : the re 
ſame directions as to this matter are given under a | 
decree in this court, that he muſt peremptorily 
ſwear to the fact. 


8. Allowance made to a ſolicitor, employed oy T. 7789, cor. Thurlow, C. 
the mother of an infant, in receiving rents whic ou a + -_ 
were in danger of being loſt, given as a juſt R 
allowance to the mother, ſuppoſing her the ac- 


counting party. 2 


9. Son employed under, paid by, and account- 4 May 1792, cor. Thurlow, C. 
Cartwright v. Hateley, 
countable to his father's principal, 1 Vg. jun. 292+ 


— 


Sec. 7. Account of Profits, from what 
Time; where from the Title accru- 
ing, and where from the filing of the 
Bill only. 


I, JF an eſtate is deviſed in truſt, to pay debts, H. 1729, cor. M. R. 
the heir muſt account for the rents and pro- nber, Wk 6. Moog & at. 


fits, from the time of filing the bill. z;4 Non agu and Ford, 2 6 282. 


2. Where one is in pofſeſſion of lands belonging M. 1731, cor. King, C. 
to an infant, if the infant when of age makes out Bennet v. Whitebead, 
his title, he ſhall recover the profits in equity from , Eq. 4 7 pt 17. Sl. 71. 1 


the firſt accruing of his title, and not from the 


filing of his bill only. | 
S. C. So the defendant ſhall account for the Nu. Dormer v. Ferteſcue, 
profits from the time the plaintiff's title accrued, Atk. 124+ 


and not from the filin 1 bill only, if the 2 _ — —_— 
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M. 1993, cor. Loughb. C. 
Hereey v. Ballard, 
o Bro. Cb. Ca. 468. 


H. 1794, cor. Loughb. C. 
Forder v. Wade & al. 
& Bro, Ch. Ca. 521, 


M. 1692, cor. Lord Commiſ- 
noner Hutchins, 
Sherman v. Sherman, 2 Vern.276. 
1 Eg. Abr. 12. pl. 10. 13. pl. 11. 

375. fl. 2. 5 


Vide Tickell v. Short, 
2 Vel. 239. 


T. 1693, Canc. 
Lady Stoxvell v. Cole, 2 Vern. 29. 


7 28 Feb. 1658, Dom. Proc, 
Warr v. Fræd, Colles P. C. 57. 


M. 1701, Cane, 
Beaumont v. Grover, 


3 Eg. Abr. 3. pl. 7, 


| Account. $7. 
ant had concealed the deeds and writings making 
out the plaintiff's title. | 


3. An account of rents of an eſtate held of 
truſtees, ordered only for the laſt fix years before 


ſiſted on. | if 


the bill filed, the ſtatute of limitations being in- 


4. In a doubtful caſe, the account of rents and 
profits directed only from the time of the bill being 
filed, . | i | 


Sec. 8. Of mutual Debts and Accounts 
Current between Merchants and 
Traders ; how the ſame ſhall be taken, 
or where allowed in Equity. 


1. TJ HOUGH length of time is no bar, where 

accounts have depended a great while be- 
tween two merchants, yet if dealings between them 
have ceaſed for ſeveral years, and one of them dies, 
and the ſurvivor brings a bill for an account, the 
court will not decree an account, but leave the 
plaintiff to his remedy at law. 

If an account current is ſent by one merchant 
to another, who receives it, and makes no objec- 
tions for two or three poſts, it is looked upon among 
merchants to be an allowance of the account. 


2. Where there is a decree for a mutual ac- 
count, the plaintiff on his own bill may be decreed 
to pay the balance of the account, 


3. A. ſends B. as a factor abroad to buy mer- 
chandiſe, and commiſſions him to draw on 2 
foreign merchant for the amount, which he does 
in the account furniſhed. A. gives credit for the 
amount of the bills drawn as caſh; but the bills 
are not accepted by the contrivance of A. B. 
ſhall not be concluded by that account, but ſhall 
be paid notwithſtanding. | 

S. C. A. indebted to B. 600/. finds him in 
great diſtreſs, and gives him 501. as a loan, and 
takes his promiſſory note as for money borrowed. 
This note not evidence that B, was not indebted 
in the larger ſum. 


4. Two perſons had mutual dealings, but before 
their accounts were ſettled one died, and'the ſur- 
vivor 


E ee c 89cm 
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yivor brought a bill againſt his executors for an 
account, and that plaintiff might diſcount what 
he was to pay out of what the executors were to 
pay him. creed accordingly, although it was 
objected it might make a deva/favit in the executor. 


5. A. is a goldſmith, and there is a mutual T. 1516, cor. Cowper, O. 
credit between A. and B., and A. becomes a bank- Len . & al. v. 


rupt, only the balance ſhall be liable to the bank- 8 hs dabſec bas re- 


ruptcy; and it is not material whether the mutual ceived further regulation by Rats 


credit be by open account or mutual ſtated debts, 1 vat wy 4 I 
. 7 * . 


general conſtruction of caſes reſpecting mutual credits, vide Ex parte Deese, 1 Atk. 2238, Ex parts 
Preſcot, 1 Atk 230. Ex parte Ockenden, I Atk. 235. French v. Feun, Cooke's Bankr. Laws, 
$77. Grove v. Dubois. 1 Term Rep. 132. Rige v. Dickſon, 1 Term Rep 283, Hankey v. Smith, 
3 Term Rep. 50% Whitehead v. Vaughan, Cooke's Bankr. Laws, 537, Smith and Hodſon, 
4 Term. Rep. 211. 


6. There being accounts current between A. and 10 Feb. 1917, Cane. 
B. a goldſmith, B. gives out his caſh-note to C. for 1 ae B — de 


5090/., and A. mortgages his eftate as a collateral , Ms. con, lad to be Lord 
ſecurity for the money. B. gives C. 1004. for his Haicourt's, | 

favour in the matter, who keeps the caſh-note. by him, *3 * - 4. Ph. 4. 
Some time after the mortgage forfeited, B. becomes a . 
bankrupt. A. prays relief, becauſe C. neglected 

to turn the caſh-note into money when he might 

have done it. It was directed that an account be 

taken how matters ſtood between A. and B. 


7. A. a clothier and B. a dyer had mutual H. 72, cor. Macclesfield, C. 


1 . 5 * Downham & al. v. Matthews 
dealing in the way of their trade, which were ee. — 


carried on for ſeveral years without payment of 2 Eq. Abr. 9. pl. 8. 


money on either ſide. B. dies inteſtate and in- 7ide p. Wms. 325- 2 P. 


debted to others by ſpecialtics, who, as principal Wms. 128. 130. 1 Alk. 228, 
creditors, tak 1 3 ite lon 0 hi gr * 8. FP. 236. S.C. cited. 2 Vin. 
ö 9 Abr. 560 pl. a6. Bla. Rep.653. 


A. at law. Equity will enjoin the action and Va. 1 Vern. 122. 2 Vern. 


order an account, and that A. ſhall be allowed by — "_ — — — where 
way of diſcount what was due to him from B., en. Vid, ale 7 Ons 


and his coſts, c. 31. 5 Geo. 2, e 30. reſpeQ« 
ing mutual credits in caſes of bankruptey | 


8. Plaintiffs and inteſtate had mutual dealings as M- 1724, cor. Macclesfield, C, 
tradeſmen, Plaintiffs were indebted to inteſtate - * 1 
30 J. for paper, and inteſtate to plaintiffs 1000. 2 Eg. Abr. 10. 7. — 
for ſugars. Inteſtate died, leaving no aſſets to pay. De Downham v. Matthews, 
Defendant takes adminiſtration as principal cre- _ in Ch. 580. cited for plain. 
ditor, and then brings an action againſt the plain= Mie; In all mutual dealings 
tiffs for goods ſold by the inteſtate, and gets a ver- between traders it is reaſonable to 


dict and judgment. Plaintiffs bring their bill, 1 3 


ſuggeſting a mutuatus, and praying an account; and the balence only to be paid 


and that, deducting the debt due by them to the + in cafes of bankruptcy, and 
inteſtate, they may have ſatisfaction out of the 3 — _ — 


aſſets. Per cur. Decreed, that defendant ac- Dig. per Lord Chancellor is $.C- 
knowledge ſatisfaction on the judgment, and that 
L 4 an 


152 Ao Arcount, 88. 


an account be taken between the parties, and the 
balance due to plaintiffs be paid in a due courſe of 
adminiſtration, but without coſts, becauſe defend- 
ant is an adminiſtrator. | K.: 


26 Feb. 1741, cor. Hardw, C. Where perſons have mutual dealings, ſignin 
_ Wilts v » 2 Al. 252, 3 OS neceſſary to make 'P ſited 
one; but it is keeping it any length of time with« 
out making an objection which binds the perſon to 
whom it is ſent, and prevents his entering into an 


\ open account afterwards. 
8. C. The delivering up vouchers is an affirm- 
Ps. hat the account between the parties is a 


ted one; but it is not abſolutely neceſſary they 
ſhould be delivered up at the time the account is 
ſettled. 

Bankers keep the drafts which are made upon 
them on files, — they are vouchers, and of 
uſe in clearing up diſputes between their ſhop, 
and a third perſon. 


See more under Bankrupt, Trade. 
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Sec. 1, Of the Extent of a Power of e 

Appointment; what ſhall be deemed t 
a good Execution of ſuch a Power, 
and where the ſame may be unequally 
exerciſed, | | 


T. 1684, cot. North, C. S. 1, THE huſband ſettles lands to the uſe of him- 
Bleiſow v. Sowyer, 1 Vern. 244+ T ſelf for life, remainder to his wife for life; 
and farther agrees that ſhe ſhould hold and enjoy 
the ſame until his heir or executor ſhould pay to 
her, or to her executors, adminiſtrators, or aſſigns, 
100 J.: ſhedies in the lifetime of her huſband, and 
by a writing in nature of a will deviſes the 100/., 
and held a good appointment in equity. 


— 5; * mom 2. A. deviſed an eſtate to his wife for life, and 
1 Eq. Abr. 296, 2. a. after to plaintiff his niece, and her heirs, upon 
| condition that ſhe pay 4oo/. to ſuch perſon as his 
wife by her will in writing, or any other writing, 
ſhould direct and appoint, and dies. The wife 
after marries a ſecond huſband, and then wakes 8 

| w 
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will in jg and thereby, reciting the power 


iven her by her former huſband's will, appoints 

e 4001, to be paid to her huſband, his executors 
or adminiſtrators; and that when he ſhall* have 
fully received the 400 J., he ſhall pay 100%. to B., 

ol. to C., and gol. to D., and made her huſband 
= executor; and then goes on and ſays, that ſhe 
has publiſhed this her laſt will in the preſence of 
three witneſſes, and the huſband ſubſcribed that 
he approved of the will, The huſband died firſt, 
and made his wife executrix and reſiduary legatee z 
then B. and C. die both inteſtate, and afterwards 
the wife dies. Defendants take out adminiſtra- 
tion to her with the will annexed, and alſo to B. 
and C. Per cur. —If this was a thing purely 
teſtamentary it would be a lapſed legacy, but here 
the 4007. was not in its nature teſtamentary, for 
they take as nominees, and it is but the execution 
of a truſt, Decreed the money to be paid. 


3. Sir C. M. married the daughter of E. After 
ſome years cohabitation Lady M. eloped, and lived 
in a ſcandalous manner. E., by his will in 1696, 
deviſed (int, alia) 60001. to truſtees in truſt to pay 
the principal and intereſt as Lady M. ſhould by 
deed or will appoint, free from the debts of Sir 
C. M., or any after-taken huſband. On 1oth 
Auguft 1716, Sir C. M. met with Lady M. and 
took poſſeſſion of her; and next day articles were 
executed between them, atteſted by four witneſſes, 
that, in conſideration Sir C. M. would permit his 
lady to live ſeparate from him, ſhe would ſettle 
2001, per ann. on him for life, and pay him 1000/4. 
out of her ſeparate eſtate by quarterly payments. 
On 1oth November the firſt quarter became due, 
and they met at the Temple-hall; and on 24th 
November the agreement was ratified by indorſe- 
ment, and ſubſcribed by four witneſſes as before. 
On 1oth November Lady M. made her will, and 
deviſed ſeveral ſpecific legacies to F., whom ſhe 
made executor and reſiduary legatee. There hav- 
ing been a bill by Lady Ml againſt Sir C. M. to 


ſet aſide the articles, or that he ſhould elect to 


take 2000. according to the articles, and a croſs 


bill by Sir C. M. to carry the articles into execu- 


tion, the cauſe was referred by the Chancellor of 
the Exchequer to the judges, and pending the re- 
ference Lady M. died. The proceedings were 
revived againſt F. her executor ; and now per cur. 
— The articles were deemed a execution 
under the will of E., and Sir C. MH. could not be 

excluded 


H. 1726, in Scace. | 

Sir C. Mare v. Freeman & al. 

Bunb. 205. 
2 Eg. Abr. 26. pl. 29. 

Vide Mitchell v. Mitchell. 
Bunb. 207. where there was a 
gift by the huſband to the wife 
without the intervention of truſ- 


tees, and held good in equity. 
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* Nate; Upon the tial of this Excluded by the negative words, and Lady A. 
Iſſue, which laſted nine hours, was bound, though her truſtees were not parties, 
— — the articles being an appointment purſuant to 2 
Upon the equity reſerved there power; but a point ariſing whether the articles 
was a decree for EO OD were not obtained by dureſs “ an ifſue was di- 
al — Wet — 2079, rected, upon which it was found that the articles 
| were fairly obtained, 


26 April 1735, cor. Talbot, O. 4. A father by marriage ſettlement has a power 
Mercy v. Wiatter, to make an appointment of 2 ſum, not exceedi 

| E22 ; Lo 2 ſum certain, for portions and maintenance 0 
mas v. Thomas, 2 Vera. 513. younger children, in ſuch manner and under ſuch 
Auſten . Auſten, Mildmay's limitations as he ſhall appoint. He has ſeveral 
* younger children, and by his will (taking notice 

that the reſt were provided for by their grandfather) 

he appoints the whole ſum to one. Decreed, firſt 


at the Rolls, and afterwards by Lord Chancellor, 


that this was not a good appointment and execu - 


tion of his power. 


T.-1744, cor. Hardw, F. A. a freeman of London, upon his marriage 
Parſons v. Parſ.m, 9 Med. 464. with B., entered into certain articles, whereby 
11,000 /., his wife's fortune, was to be lent to the 
huſband on the ſecurity of his bond, and when 
called in by the truſtees, was agreed to be laid out 
in lands, upon truſt that the huſband ſhould take 
the rents and profits thereof for life, and after 
his deceaſe, that the principal money or lands pur- 
chaſed ſhould be paid or conveyed to the uſe and 
for the portions of the daughters and younger ſons 
of the marriage, in ſuch manner as the huſband 
and wife or the ſurvivor of them ſhould direct, 
limit, or appoint, Proviſo, that if the huſband 
ſhould in his lifetime give to any daughter or 
_— ſon any portion, or ſhould leave to her or 
im any money or land, then the portion of money 
or land ſo given or left, ſhould be taken as part of 
the portion thereby to be provided, unleſs he ſhould 
declare the contrary in writing, or by his laſt will. 
The huſband by will in 1725, having then one ſon 
and one daughter, directed his wife to pay his 
daughter 11, 00 J. at ſuch time and in ſuch man- 
ner as he by the marriage ſettlement was obliged to 
pay the ſame, and made his ſon reſiduary legatee, 

and his wife ſole executrix. 
In 1740 he had two daughters, and then by co- 
dicil, reciting his will, he directed his wife to pay 
the ſaid 11,0004. for the uſe of both his daughters, 
in ſuch manner as by the marriage ſettlement he 
was obliged to pay the ſame. And by the codicil 
he gave to his ſaid two daughters 9000 J., to be 
| TY equally 
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ually divided between them, at twenty-one or 
n__ in caſe they ſhould marry with the pre- 
vious written conſent of his wife; but if either 
ſhould marry without ſuch conſent, her ſhare of the 
oo l. ſhould fink into his perſonal eſtate for the 
nefit of his ſon. The ſum of 11, 00 J. was never 


called in by the truſtees, but remained on the huſ- 


band's bond. He then died, leaving his ſaid ſon and 
two daughters, the eldeſt of whom married without 
her mother's conſent ; whereupon the widow ap- 
pointed the ſaid ſum of 11, o00 J. as follows, viz. 
500 l. to her eldeſt daughter, and 10,500 /. to the 
youngeſt. The widow now brought her bill for an 
account of the diſtribution of her huſband's eſtate, 
and among the ſeveral points ariſing upon the ſettle- 
ment, will, and codicil, the following were deter- 
mined : ; 
Firſt, as to the portion of the eldeſt daughter 
given by the codicil : per curiam It ſeems 
clear, that the portions being given only in caſe 
the daughters marry with conſent ; and if they N. Hervey v. Afton, Com, 
marry without conſent, to fink into the reſiduum Rep. 726. 2 Eq- Abr, 147. 
for the ſon's benefit, are the ſame as a deviſe to a 114.97 Mu 
particular perſon, As to the 11,000/., there is no 
doubt of the widow's power of appointment; but 4. 
the whole intereſt muſt be allowed for the main- | 
tenance of the daughters until the appointment 


was made, 


Secondly, how the diſtribution is to be made 0 
under the cuſtom? but more particularly if either 
daughter ſhall elect to take by the cuſtom, whether N 


ſuch daughter ſhall be obliged to bring into hotch- 


pot-what ſhe ſhall receive of the 11,000/.? For 
thoughthe child ofa freeman ſhall be obligedtobring 
into Fotchpot whatever may be received as an ad- 
vancement, yet every ſum a child takes from a father 
is not within that rule. Of this proviſion of 1 1,000). 
the truſt is declared, and it is ſubject to a power of 
appointment ; and was merely contingent on the 
death of the huſband : now, that which is to be je Newland v. x 
diſtributed at the death of a freeman, muſt be 2 P. Wms. 194. 1 Eq. Abr. 
taken as things ſtand at the time of his deceaſe, 250. 5 — = — 
and the rights are then to be fixed. This there- 2 P. 2. 435. 24" 0 
fore could only be a contingency until the power | 
of appointment was executed. 
© Another conſideration had great weight with 
the court, namely, that the ſum of 11,0007. was 
not part of the — eſtate, but the marriage 
rtion of his wife lent to the huſband on his 
bond, and which the truſtees might have called in 
if they had thought fit: had they ſo done, it — | 
co | 


r 
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. could have been deemed part of the freeman's per. 
ſonal eſtate, and conſequently could not have been 
brought into hotchpot. . . 
Thirdly, if either daughter ſhould elect to take 
by the cuſtom, whether her orphanage ſhare ſhall 
go in ſatisſaction of the 11, 000 J. or pro tanto? 
| he orphanage ſhare of the children is liable to 
— | other contingencies, than their ſhare of the 1 1,006 . 
The orphanage ſhare of ſuch as die under twenty. 
Vide Blandy v. Widmore, one goes to the ſurvivor: but here, the 11,000 l. 
3 Vern. 70g. Saville v. Saville, might have been limited upon quite different con- 
7 Ch. Rep. 79- tingencies : it ſignifies nothing to ſay the contin. 
gencies have not happened; it is fufficient that 
they might have happened: and the court clearly 
thought that the orphanage ſhare of ſuch. daugh- 
ter as ſhould elect to take by the cuſtom, ſhould 
not go in ſatisfaction of any part of the ſaid ſum 

of. 11, 00 J. | 


27 Nor. 1747, cor. Harde. C. 6. Power of appointment perſonally intended 


Andreu, to proper objects; it cannot be given to their 


. $92 60. children or repzeſentatives. 


: S. C. Power of appointment by a mother may 


be unequally diſtributed, but not ſo as to be illu- 
ſory, unleſs there is a great miſbehaviour, | 


26 Nov. 1748, cor. Hardw. C. 7. Appointment by a will, by a feme covert, 
. 57- purſuant to a power, muſt be executed ſtrictly ac- 
Fouke, in Dom. Proc. Cording to the requiſites in the power. 


9 Dec, 1748, cor. Hardw,C, $, The power of appointment does not put the 
— — inheritance in abeyance. 
24 Feb. 1749, cor. Herd. C, 9. A mother having power of appointment can- 
Celeman v. Seymour, 1 Vg. 211. not give an illuſory ſhare to one. 


M. 1764, cor. Northington, C. 10. By marriage articles a power was reſerved 
* Py OR eve to the wife of diſpoſing of her eſtate real and per- 
Fide next eaſes which ſeems to ſonal, by deed or will. She being entitled to the 
be 8. C. affirmed in Dom. Proc. truſt of an eſtate during coverture, deviſed the 
ſame by virtue of ſuch power. Per curiam—The 


articles were a good reſervation of the eſtate, and 


the will is a good appointment. 
Vide Bramball v. Hall, There are many inſtances where the court had 
And. 467 refuſed to aſſiſt the defect of an intended legal 


conveyance againſt the heir, if there was not 32 
meritorious conſideration; but here the proviſion 
is for children, therefore meritorious. | 


| 3 Dec. 1766, Dorn. Proe. 11. A woman entitled to the truſt of a reverſion 


go gra Se in fee of lands, reſerves to herſelf, by articles pre- 


This ſeems to be 5. C. as the vious to her marriage, a power of diſpoſing o al 
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(1. Good Execution of a Power. 


her eſtate, to ſuch uſes as ſhe ſhall think proper. 
She afterwards makes an appointment in favour of 
her huſband and children. This appointment was 
held good, although no conveyance of the rever- 
fion was ever executed, s | 
S. C. An appointment is made to all and every 
the daughter and daughters of R., and the heirs of 
their body and bodies, and in default of ſuch iſſue 
to A. ere were only two daughters, and one 
of them died under twenty-one, and without iſſue. 
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Held, that the ſurviving daughter was entitled, 


thoughthere werenocroſs remainders between them. 


12. A feme covert, entitled to the intereſt of 
money for her life, with power of appointment as 
to the principal, receives a part of the principal 
for her ſupport, and appoints to her huſband, and 
dies, he cannot claim that part of the principal 
ſrom the truſtees received by her for her ſupport. 


13. By ſettlement on marriage 10, ooo J. is pro- 
vided for one daughter or younger ſon; and if 


more than one, the 1 5,000 J. to be raiſed, There 


being but one daughter, the father by will, under a 

wer reſerved to him, appoints his real eſtate to 
6 firſt ſubje to the payment of the 15, ooo i, and 
directs the application of the intereſt of the 1 5,000/. 
provided for her by the ſettlement, and gives her 
the further ſum of 5000 J. She was held entitled 


Randall, Man . 15 


26 Feb. 1798, cor. Louchb. C. 
Phipps 3 Lord Mulgrave, 
3 Pe. jun. 613. 
Vide Milner *. . 
x Vel. 106. Amb. 476. 


Per Lord Chancellor -I muft 


take care to make no declaration 


to 20, 00 /.; but the 5000 J. was not deemed a h t it En 


veſted intereſt till ſhe came of age, or married. 


Vide Mr. Cox's note to D. of 


Chandos v. Talbot, 2 P. Wms. 612. Pearce and Loman, 3 Vel. jun. 135» 


See more under London, Cuſtoms of, Portions, 
Power, | | 


Sec. 2. Where an Appointment under a 
Power is defective or become void; 


and where, in Default of Appointment, 
Equity will interfere in the Diſpoſal 
of the Property. 


1. ON a marriage of B.'s daughter with A., a 
freeman of London, B. the father ſettled a 
term for years in truſt, that A. the huſband ſhould 
receive the rents until D. and E., or the ſurvivor, 
ſhould otherwiſe appoint, and then to whom * 
ſhould appoint, and for want of appointment as A. 
by will ſhould appoint; and for want of ſuch ap- 

pointment, 


H. 1702, cor. Wright, C. S. 
Grice v. Gooding, 
1 Eg. Ar. 151. pl. 4. 
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pointment, then in truſt for the executors and 
adminiſtrators of 4. Truſtees made no appoint. 
ment. Per curiam—This cannot be looked upon 
as part of A. s perſonal eſtate, for it was never in 
him, and therefore not ſubje& to the cuſtom, 


M. 1921, Cane, 2. Upon a ſettlement of lands to be ſold in truſt 
2 1 Com. Ar for ſeveral purpoſes; the reſidue is given to B. 
» Vern. 645. Forreſt. 99. 3 P. and his heirs, reſerving only 200 J. to be paid to 
Wms. 22. g edit. where the ſuch petſon as the donor ſhould by writing under 
Judicious editor has —_ — his hand direct, who died without any ſuch direc · 
we authorities upon this ſujet. tion, the 200 J. will go to the heir of the donor, 


and not to B, or his aſſigns. 


M. 1724, cor. Macclesfield, C. 3. A truſt of lands is limited to A., his heirg 
* "eff 0 2 1 | * aſſigns, or to ſuch as he or they ſhall appoint, 

2 27. Abr. . A. deviſes theſe lands by a will, atteſted but by 
Nu. Attorney-General v. two witneſſes. The will is void, and ſhall not ope- 


Barnes, 2 Vern. 598. D. of : 

Marlborough v. Lord Godolphin, rate as an appointment. 

2 Veſ. 76. Jones v. Clough, 2 Veſ. 366. Duff v. Dalzell, 1 Bro. Ch. Rep. 147. Hatcher v. Cur. 
tis, 2 Eq» Abr. 671. Oke v. Heath, 1 Veſ. 135. Lawrence v. Wallis, 2 Bro. Ch. Rep. 319. 
An inſtrument in its nature teſtamentary made in execution of ſuch a power has all the incidents to a 


will. 2 Bro. Ch. Ca. 147. 


27 Nov. 1747, cor. Hardw, C. 4. Diſcretionary power of a parent to appoint 
Maddon v. Andrew, not being executed, does not devolve on the 
1 Ve. 59, 60. court. 


4 Nov. 1748, cor. Hardw. C, 5. A wife having by marriage articles power by 
Ote v. Heath, 1g. 135. 139+ deed or will to appoint 4000 J. to her kin, and in 
default of appointment to go according to the ſta- 
tute. The wife appoints by will to G., he paying 
an annuity in conſideration of it. G. dies in her 
lifetime. The appointment is void, and it ſhall 
fall into the reſidue, but the annuity ſhall be a 
charge thereon. 

Vide Burnet and Helgrave, S. C. An appointment by will under a power 
1 Eq. Abr. 296. pl. a. becomes void by the death of the appointee in the 

lifetime of the teſtatrix. 


12 July 1749, cor, Hardw.C. 6. A power of appointment by a father having 
9 : Feſ- 231. been made unequally, is not well executed. 


28 Jan. 1762, Dom. Proc. 7. A. by will deviſed his collieries, Oc. to 
Ee: truſtees, upon truſt to convey and diſpoſe of the 
* ſame in ſuch manner as his daughter M., whether 
ſole or covert, ſhould direct or appoint, and for 

want of ſuch direction and appointment to apply 

the money ariſing thereby to certain purpoſes in 

his. will mentioned. He then declared, “ that 

« though his meaning was to give his ſaid daugh- 

« ter the abſolute diſpoſal of the ſaid collieries, _= 

packs: « 70 


$2. Default of, or defeftive Power. 

« to prevent the expence and trouble that muſt 
« attend the management of affairs of ſuch a na- 
« ture under the direction of the court of Chan- 
« cery, he requeſted his ſaid daughter to direct 


t the money voy, therefrom to be applied in 


« ſuch manner as he had directed the ſame in 
« default of her direction and appointment.” 
The daughter made an appointment in favour of 
her huſband abſolutely. But this appointment 
was held to be void, as being contrary tq the 
teſtator's intention. wr 

8. Legacy to A. for life, then to ſuch children 
as ſhe ſhould appoint. In default of appointment 
it ſhall go equally, 


9. Settlement of the wife's eſtate to ſuch uſes 
as the huſband and wife, or the ſurvivor, ſhould 
appoint by deed or will with three witneſſes; in 
default thereof to the heirs of the huſband. The 
wife ſurviving made a diſpofition by her will to a 
charity, and therefore void. Decreed to the heir 
of the huſband. ; 


See more under Londen Cuſtomt, Portions, Power. 


GENERAL REFERENCES. 
Advowſon— Ecclefiaſtical Perſans and 


Things. 

Allowance for Waintenance—Guardian 
and Ward, Parent and Child, Portions, 
Legacy, Lunatic, 

— — to Cruſtees—Executors and 
Adminifirators, Guardian and Ward, 


Lunatic, Truſt and Truſtees. 


— to an Accountant or Be⸗ 
ceiver— Account. 


— to Mortgagees —Morigage. 

— of a Bankrupt under 5 G. 2. 
Bankrupt. 

Apportionment — Average, Proportion. 


Attorney - Mert of the Court of Equity, 
under tit. Equity; Solicitor and Client. 


Attornment—Landlord and Tenant. 
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Wes, 7 
14 Mar. 1797, cor. M. R. bf. c. 
- General 


a . Ward, 
3 Yo. jun. 325. 


Sec. 1. What ſhall be conſtrued a 
Annuity, and whoſe Perſons and Eſtates 
are liable to pay the ſame. © _ 


„ Feb. 1698, Dom. Proc. 1. A N annuity provided by marriage articles to 
2 5 A be paid to the wife, if ſhe ſurvived, out of 
the huſband's real eſtate z if that fund fail, decreed 


a charge upon his perſonal property. 


P. 1705, cor. Cowper, C. 8. 2. The teſtator was making his will, and (inter 
v. Ligchford, al.) was direCting an annuity of 4o/. per ann; to 
4 27 —_—_ s. be paid to plaintiff by defendant, the teſtator's 
2 Fern. 306. and 1 K .Abr.231- brother. The defendant being preſent defired 
Bl 4- S.C. diffrent Pare the teſtator got to put it in his will, but ſaid, as 
1 — Ä where teftator he was a Chriſtian, he would take care to ſee it 
was making bis will, and intend- paid, and thereupon it was omitted. Per Maſter 
Ig to raiſe portions by hi of the Rolls decreed the payment of this annuity, 
f — — timber, for and that it ſhould be charged upon the real eflate, 
that he would anſwer the value Upon an appeal, Lord Keeper affirmed the decree 
— — — — but re- as to the payment of the annuity, but ſaid he could 
— Ae beende one of not decree it a charge upon the land; but the 
mne daughters, brought his ac- Maſter of the Rolls being in court ſaid, the reaſon 
tion upon the promiſe, and reco- he went upon to charge the land was, becauſe the 
n maintenance of a poor ſcholar was a charity, and 
within the ſtatute of 43 Elia, and it might amount 

1 ö to an appointment within that ſtatute. 
3. C. as reported in 2 Vern. 506. A. deviſes land to his brother, and makes him 
Vide Pember v. Mathers, executor, and wills, that out of his perſonal eſtate, 
* and half a year's rent of his real eſtate, he ſhould 
pay his legacies, and gives an annuity to his 
nephew; it being proved the brother promiſed the 
teſtator to pay the annuity, or otherwiſe he would 


have charged his real eſtate therewith. Decreed 


at the Rolls the real eſtate to be charged with the 
annuity, and affirmed by Lord Keeper on appeal. 


3P. Was, 120. ". 3. One in ſatisfaction of a widow's dower 
Atwood v. Lamprey, mortgaged lands on condition to pay her 20/. per 
TI . 1 ang. This being an annual payment ſecured by 
pany, cot. Harcourt, M. 1713. land, was held liable to anſwer taxes as the land 


paid; but the court refaſed to make the annuitant 


C ; —— in _ of the payments ſhe had received 
tax free, and for which the party paying had omit- 

ted to deduR. | * 
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$1, Annuity, - 
4. An appointment of an annuity to be paid out M. 1707, cor, Cowper, C. | 
of an office, if voluntary, is countermandable. ng. Cette, iP, Wm, 101. ; 


5. One deviſes that his executors ſhall ſell his M. 172 6, cor. King, C. 


lands, and inveſt the money in purchaſing an an- 4, Conprony a. P, 3 
nuity for J. S.: the teſtator dies, and the annuitant 2 Ey. Abr. 64. pl. 6. 
dies three months after the teſtator, yet the admi- Vide Cruſe v. Barley, 
niſtrator of the annuitant ſhall compel a ſale , and „ Seien jon i 


ſhall have the money ariſing therefrom, and alſo « the ſale, Reg. Lib. 173 3. B. 


the rents and profits till ſale, for it was the intention fo. 242. 


of the will to give away all from the heir, and turn „ Though by — 


the land into perſonalty. ſtated by the reporter, yet it is 
not mentioned in what right the court took the plaintiff to be entitled. 


6. Annuity granted out of lands lying in Mid- M. 1726, in Scacc. 
dleſex. A. hath notice of this grant, and after- Cbeva! 2 1 Sea. 664+ 
wards purchaſes the inheritance of the lands. The 7 Los Tocbes v. Deniftony 
grantee ſhall have his annuity againſt A., though = Bro. P. C. 425. 13 Vin. Abr. 


his grant was not regiſtered becauſe 4. had no- — - com, 4 — hy Le rhe 


tice. Le Neve v. Le Neve, 1 Veſ. 614- 
Amb. 436. 8. C. Sheldon v. Cox & al. Amb. 624. If the common agent of the vendor and 
vendee have notice, it is ſufficient, 


7 A bond given to a kept miſtreſs for the payment 11 Dec. 1735, cor. Talbot, C. 

of an annuity of 801. for the maintenance of herſelf, Pe — 5 * 

and proviſien for a child ſhe had by the obligor, all F, . a. p29. 
not be ſet aſide in favour of his legitimate children FR ne — v. n 
or heir, if not obtained aud. But the annuit 3 — 
was 22 per Mater e the Rolls to be paid — — 3 
after comple contract, this being a voluntary bond ; 

and that in that courſe of payment a fund ſhould be 

ſet apart out of the perſonal eſtate z but his honour 

having given no direction whether the rea/ eſtate 
ſhould be chargeable in caſe of a defect of the per- | 
ſonal aſſets, on appeal Lord Chancellor Talbot held 

the real eſtate liable in caſe of a deficiency in the 

perſonal eſtate, and decreed, that if the ſame fhould 
fall ſhort, upon payment of the arrears and growing 

1 by plaintiff (the heir), and that upon his 

ecuring the annuity out of a ſufficient part ( the 

real eflate) when of age, the ovligee be reſtrained 

from proceeding upon the bond at law. 


8. An annuity not ſet aſide for being bought H. 1-41, ror. Hardw, c. 


* . . Fl . , ky : : 
ſomewhat too cheap, there being no impoſition. _— Week on 


9. The late D. of V. granted two annuities to M. 1744, cor. Harde. C. 
Dr. T., chargeable on his lands. The firſt, in Bedford v. Gibjon, 9 Mad. 4 2. 
, . 2 Ad. 152. & C. nomine Stiles 
1719, was in conſideration of the great progreſs ,* 7 Ga : bus hs 
and advances which the doctor had made in reporters differ ia the period of = 
polite learning; and the ſecond, in 1721, (after dada. 1 
reſting his eſtates in truſtees by ſale, c. to pay 
Vol. I. M all 


Annuity, 5 1. 


all his debts,) was in conſideration that the doctor, 


The caſe of Jones v. Powell, 
1 E . Abr 84. 143. was cited, 
but Lord H, thought it not ap- 
plicable. 


July 1747, cor. Hardw. C. 
Gb v. Dudley ani another, 
3 Ak. 541. 


4 Nav. 1748, gor. Hardw. C. 
Ohke v. Heath, 1 . 141. 


at the requeſt of the duke, had quitted the ſervice 
of Lord E., and had thereby loſt an annuity of 
100 The latter annuity recited the former grant, 
and each had a power of diſtreſs. In 1725, the 
duke made a ſecond general deed of truſt of the 
ſurplus in the hands of the firſt truſtees, in order 
to pay all his juſt debts, The queſtion was, lie- 
ther theſe annuities, or either of them, ſhould pre- 
vail againſt bong fide bond or ſimple contract cre- 
ditors. Per cur, —The two grants fall under dif. 
ferent conſiderations. The firſt is for a very 
honourable conſideration, but not ſuch a one as 
the ſtatute of Elizabeth ever intended; aliter if the 
doctor had been the duke's tutor. As to the 
ſecond, there appears a ſuſſicient conſideration to 
ſupport it againſt creditors under the ſtatute of 
Elizabeth, So far as the annuities are voluntary, 
they are good againſt the grantor himſclt, though 


otherwiſe perhaps upon the adminiſtration of legal 


aſſets in the hands of an executor or adminiſtrator; 
for there a voluntary bond ſhall be poſtponed to 
ſimple contract creditors for a valuable conſidera- 
tion: theſe annuities are charges on a fee - ſimple 
eſtate. Decreed, therefore, that the firit annuity 
ſhall not prevail againſt either bond or {imple con- 
tract creditors for valuable conſideration ; but the 
latter ſhall take place of both, and that the former 
ſhall be paid out of the ſurplus, if any, in the 
hands of the duke's repreſentatives. 


10. Lady C. H. gave the reſidue of her eſtate m 
truſt to pay the produce thereof to Lady Drley for 
life for her ſeparate uſe, and after her death to her 
children, and appointed B. executor. Lady Dudley 
wanting money took up 120/. of B., and granted 
him an annuity of 20/. during his life, and directed 
B. to pay himſelf out of the produce of C. Hs 
eſtate by quarterly payments. Lord Hardwicke 
ſaid, Lady Dudley might contract to raiſe money by 
laan, but not by annuity, as it is tos large an anticipa- 
tion, and therefore þbe was allowed to redeem the 
annuity from the beginning, though made irredeem- 
able; and the payments already made were directed 
to be applied in diſcharge of the intereſt in the 
firſt place, and afterwards in ſinking the principal, 
and the reſidue to be paid out of the produce 
of the teſtatrix's eſtate. 


11. A legacy given in conſideration of paying 


an annuity, Legatee dies in lifetime of * 
| | l 
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The legacy ſhall fall into the reſduum, but the an- 
nuity ſhall be a ſubſiſting charge thereon: 


12. An annuity in fee, granted by King Car. II. 23 Feb 1750, cor. Hardw. C. 
out of the Barbadoes duties, is not a rent, nor Ee Stafford v. Buckley, 
realty, nor within the ſtatute of frauds, nor ſtatute 77, Te. 22 1 b. 
de donis; but being ſettled on A., and the heirs of Was. 663. Miles v. Williams, 
her body, is a fee-ſimple conditional at common F. Was. 2 52. 
law, the remainder over void in caſe of a common 
perſon, and A. having had iſſue may bar poſſibility 
of reverter. | 

S. C. Part of a rent may be granted, but not a 
new rent reſerved dr granted out of the old one. 

Advowſons are rents within the ſtatute of frauds, 

but an annuity in fee is not a perſonal inheritance, 

An annuity in fee is not aſſets, neither does it go Vide Co. Litt. 20. 
to executors. 


13. An annuity to a miniſter of Baptiſts eſta- 4 May 1751, cor M. R. abf. C. 
bliſhed as a good charity, like that to Quakers, ag eee v. Cock, 
and to go to the ſucceſſor for the time being. Vide FA a hw J. kik 

14. Annuity to a guardian or truſtee, ſoon after 25 July 1754, cor. Hardw, C. 
coming of age, ſet aſide upon general principles ln v. Hylton, 2 Ve. 888. 
of public utility, and alſo upon particular circum- 
ſtances of impoſition. > 

S. C. Not fo if done with open eyes, and, as a 
remuneration, after the ward is put into poſſeſſion 
and at liberty, ſui juris. 


15. Bill filed by a tutor for an annuity of 200. H. 1779, cor. Thurlow, C. 
for his own life againſt the executors of the pupil, A v- Shipwith & al. 


ſupported by letters referring to an annuity, (but : Di Mats 
without any ſpecific length of time named,) diſ- 1780. 
miſſed without coſts, 
16. N. T. deviſed an annuity of 3oo/. to M. 1783, cor. Lds. Coms. 
his wife for life, then to accumulate to make a Turner v. Turner, 


portion for his firſt. daughter who ſhould marry ; 1 Bro. Ch. Ca. 316. Amb. 778, 


then in order to raiſe portions for other daugh- 
ters, then to remain to his eldeſt ſon, and on his 
deceaſe to the heirs male of his body; and in caſe of 
his having no iſſue, remainder to his (teſtator's) next 
eldeſt ſon, and his heirs male. The daughters mar- Doctor and Student, dial. f 
ried in the life of the wife; the eldeſt and two Ar + mos + 
other ſons of teſtator died, leaving a wife without 10. Weeks v. Peach, a Lutw. 
iſue. This is not perſonal eſtate veſting abſolutely 1218. 
in the eldeſt ſon, (on the principle that it would 
an eſtate-tail in land,) neither does it veſt as an 
executory deviſe in the fourth ſon of teſtator who 
ſurvived ; but it is an _— and being ——_— 
2 | - of 


164 Au e Annuity, (1, 
| by the events, there being nobody to take it as 
ſuch, ſinks into the reſiduary eſtate of the 


teſtator. | f 
p. 1784, Cane. 17. An annuity of 40001. charged upon the 
Lady —_— car. poſt-office (until a ſum of 100,000/. ſhould be pail 
1 Bro. Ck. Ca. 357. in order to be laid out in land) continues to be a 


mere perſonal annuity, and as ſuch to paſs by 
grant or transfer, x 


E. 1786, cor. Thurlow, C. 18. Annuity ſor the joint lives of plaintiff and 


2 his uncle, for a ſum of money to be paid on the 

* death of the uncle without iſſue, and the annuity 

f paid during the uncle's life. Bill to ſet it alide 
| diſmiſſed, ; | 

p. 1487, Cane. 19. Grant of an annuity for four years pur- 


Heathcote and anither v. Pai : j : 8 
ere 9 chaſe on a life of thirty tet aſide for inadequacy 


Jule Griffith v. Spratley, in of price. 
Scacc. 21 June 1787. 
M. 1788, Cane. 20. Grant of annuities at ſix years purchaſe, 


' Fox v. Mackreth and others, 
—— where the grantee was accountable to the grantor 


2 Bro. Ch. C4. 400. for the price obtained for an eſtate of which he 
Cheſterfield v. Janil.n, was trultee to fell for payments of debts, ſet 
1 Atk. 301. aſide. | 
T. 1596, in Scace. 21. Mere inadequacy of value given is not 2 


peed + Res * _ 732. ſufficient ground to ſet aſide an annuity. 
. pany es In inquiring into the value of an aunuity, the 

2 Bro Ch. Cz. 175. Griffith market price is the only criterion. 

and Spratley, 2 Bro. Ch. Ca. 179. (n.) 

19, 21, 23, 28 June 1797, cor. 22. A truſt in a deed of ſeparation to permit 4. 
8 N. . to receive the dividends of ſtock for the mainte- 
3 — nance and ſupport of the wife, with a covenant of 
x Term Rep. B. R. 5. Hatch- indemnity to her huſband, A grant by her of an 


ett v. Fadd-ley, 2 Blackſt. 1079. . he dividei TI 
—— — 28; annuity out of the dividends was held void 


) . 
1 Black it. Com. 443. er oi, Notes to 12 edit. Caucel v. Shaw, 4 Term Rep. B. R. 261. 
Read v. Jewſon, H. 13 Geo. 3. Gilchiiſt v. Brown, 4 Term Rep. B. R. 766. and Ellah v. Leigh, 
5 Term Rep. B. R. 679. Huline v. Tenant, 1 Bro. Ch. Ca. 16, 


| See more under Rent Charge, 


Sec. 2. Of Annuities created by Will, 
and what the Parties entitled can claim 
under the Words of the Deviſe. 


P. 1902, cor. Wright, C. S. 1. B S. in 1661 made his will, and among other 
Quintine v. Yard, * legacies deviſed an annuity of 20/. to C., 


H. br. 74+ fl. 19 payable quarterly, and gives other legacies, and 
then has this clauſe : All the reft of my real and per- 


ſonal Mate not before bequeathed, my debts 2 
| give 


_— 4... oe. 


7 ww - wh 


2922 


<> © = C> 


ge. Created by Will 


I give to my brother J. S.; and makes him ſole exe- 
cutorz and he paid the annuity ſeveral years, and 
made his will, and charged all his real and per- 
ſonal eſtate with this annuity, and deviſed all his 
real and perſonal eſtate in Englund to his two 
daughters the defendants, and all in Barbadoes to 
his two daughters there, who were not parties to 
this ſuit. 'The defendant paid the annuity ſeveral 
years, and then ſtopt, pretending that the words 
in the will of B. S. did not charge his real eſtate 
with the annuity; or if they did, yet the perſonal 
eſtace ought to be ſirſt exhauſted, which it did not 
appear to be: and the real and perſonal eſtate in 
Barbadoes being equaliy liable by the will of J. S., 
the daughters there ought to have been parties, for 
they might have made ſatisfaction, or they ought 
to be before the court, that they might be decreed 
to pay their -proportion. Per cur, —That is not 
practicable in this caſe, and ought not to be re- 
quired : the lands were charged by the will of 
B. S., and if any ſatisfaction has been made by the 
daughters in Barbadoet, defendants mult ſhew it. 


2. J. deviſes 100 J. per ann. to his ſon A. and 
his wife, for their reſpective lives, 69/. whereof 
to be paid to the wife for the ſupport of herſelf and 
daughter, the remaining 40 J. to the ſon; the 
ſon dies: his wife ſhall have the whole 100% 
per annum. | 


3. An annuity of 40/7. deviſed to a wife is no 
ſatisfaction of a bond for 1000 f. ſettled on her 
previous to her marriage. 


4. A legacy given in conſidefation of paying an 
annuity. Legatee dies in the lifetime of teſtator. 
The legacy ſhall fall into the reſiduum, but the 
annuity ſhall be a ſubſiſting charge thereon. 


5. Teſtatrix gave 500 J. ſtock, long annuities, to 
A.; the ſame to B.; 200 J. long annuities to C.; 
the intereft thereef to accumulate ; an inquiry admit- 
ted into the ſtate of her property, to ſhew ſhe 


meant ſuch ſums of money, not annuities of this 
amount, 


6. Teſtator made his will, and gave to his 
daughter 100/, a year long annuities; he then 
gave to the plaintiff 50 /, long annuities, and to 
J. B. gol. long annuities. Theſe legacies ſhall be 
50% a year nnuities. 


See more under F/tate, Legacy. 
M 3 


H. 1731, cor. Jekyll, M. R. 
C:per v. Scott & al, 


4 


T. 1744, cor. Hardw, C. 
Fellen v. Pally, 9 Mod. 437+ 


4 Nov. 1748, cor. Hardw. C. 
Oke v. Heath, 1 Veſ. 141. 


14 July 1785, cor Thurlow, C. 
Fonnereau v. Poynis,, 
1 Bro. Ch. Ca. 472+ 
Vide Dyole v. Dyoſe. 


27 July 1785, cor. Thurlow, C. 
Stafford v. Horton, 
I Bre. Ch. Ca, 482. 


166 Au 


T. 1723, cor. M. R. 
Batten v. Earnley, 2 P. Vm. 163. 
2 Eg. Ar. 455. pl. 9. 


T. 1726, cor. M. R. 
Grenon v. Rawſon, 
Cel, Ca. in Cb. 57. 
Vide Treyor's caſe, 


M. 1734, cor. Talbot, C. 
Slanning & al. v. Style, 
3P. Vn. 3:6. 


2 Eg. Abr.65.pl.10 454 Pl. 12. 

Vide Batten v. Earnley, 3 P. 
Wms. 163. Rex v. Ran nes, 
3 P. Wms. 337. (n.) and Salk. 


annuity. 63 


Sec. 3. In what Caſes an Annuity given 
by Will ſhall be ſecured to the 


Deviſee. 5 


I. ONE by will gives an annuity out of his per. 

ſonal eſtate ; if the executor has miſbehaved 
himſelf, by threatening to defeat the annuity, the 
court will order part of the perſonal eſtate to be 
ſet aſide to ſecure this annuity, 


2. A man makes a deed-poll for payment of an 
annuity, and after by will ſubjects his eſtate to 
the payment of it, he ſhall have further ſecurity, 
and not reſt on the deed-poll, 


3. Where one by will charged the refjdue of his 
perſonal eſtate with 40 J. per ann. to his wife, to be 
paid quarterly, the execuror was ordered to bring 
before the Maſter ſufficient in bonds and ſecurities 
to be ſet apart to anſwer this annuity. 


209. and 1 Vent. 335. S. C. where it is ſaid the ordinary cannot refule proba e to an execator, becauſe 


incapax. 
14 April 1766, Dom. Proc. 


Lady Herbert v. E. of Potis and 


ethers, 6 Bro. P. C. 102. 


10 June 1714, Dom. Proc. 
Treber v. i ſon, i Hro. P C. 494. 
2 Eg. Abr. 597. pl. 14. GS pl. 3. 

15 Vin. Abr. 476. pl. 7. 
1 P. Wms. 261. 

Mr. P. Williams, in h's re- 
port of this caſe (nemre Tucker 
v. Wiſon) makes Wilſon the 

adminiſtrator of Thynne, whereas 
Wilſon was the lender of the 
money, and 'Tooker the admi- 
niſtrator of Thynne the bor 
rower. He alſo ſays, „ the 
« lender dy ing ſudden!y, the de- 
<< fendant H is adminittrator fold 
« the rnvities at the Exchange 
ic by a ſworn broker;“ but this 
is clearly a miſtake; for Wiiſon 
the lender appears to be the party 


4. An adminiſtrator de honig non verbally pro- 
miſing to pay an annuity given by the teſtator's 
will, does, under certain circumſtances, make him- 
ſelf perſonally liable to ſuch payment. 


See more under Executor, Legacy. 


Sec. 4. Of Exchequer Annuities. 


T HERE is a difference between mortgages of 

Exchequer annuities and common ſtock, which 
is of imaginary value only, but annuities are a 
certain ſecurity, and carry a conſtant intereſt ; there 
is no neceſſity however upon a forfeited mortgage 
of Exchequer annuities previouſly to forecloſe the 
equity of redemption, as in the cafe of land ; for 
where Exchequer annuities were aſſigned by way 
of mortgage to ſecure 5000 J. and intereſt, the 
money not being paid, the mortgagee ſold the an- 
nuities on the Exchange at the market price, which 
by the lords was held a good ſale; and Lord Har- 
court's decree in this caſe to the contrary was re- 
verſed upon the preſent appeal. 


proſec ting the appeal. Mr. P. Williams alſo is miſtaken in his chronology, for Lord Harcourt's de- 


cifion was n F. 1713. 


Vde Lock wood v. Ewer, 2 Atk. 303. where Lord Hardwicke thought it not neceſſary to fo-eclci: 


en a mortgage of ſlock. 


15 


— 7 — mig At. th. 


f 
e 
0 
0 
a 
t 


i 
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In Manning v. Scott, 14 Nov. 1714, annuities mortgaged were held irredeemable after forfeiture, 
waleſs there be an expreſs agreement that mortgagee may ſell after forfeiture, In Lockwood and Ewer, 
Lord Hardwicke refuſed to decree a redemption (after forfeiture) of Eaſt India ſtock mortgaged in fa- F. 
your of the executor of the mortgagor, the ſtock having materially riſen, and a lapſe of twenty-one 


yeary taken place. 


See more under Steck. 
Sec. 5. Of the Apportionment, Con- 
tinuance, and Determination of an 
Annuity. 


. W HERE an annuity or rent charge is pay- 1 P. ut. 179. (n.) 


L Þ Bellafis v. Cole, cited in Lord 
able at Lady-day and Michaelmas, and the W 


annuitant dies after ſun- ſet on Michaelmas day, his 1 P. was. 177. This note of 
executors ſhall have half a year's arrear. Secùt, if a caſe in ejectment, tried at Dur- 


he had died on Michae/mas day before ſun-ſet. _— 282 


Mr. Juſtice Tracey, who told him he had adviſed with Lord Ch. I. Hale at his chambers, and that 
upon a view of the ſeveral authorities relating to this pint his Lordihip was of the ſame opinion. 


2. One deviſes an houſe to his couſin with an H. 1719, cor. Parker, C. 
annuity of 1200/., and that ſhe ſhall maintain {atmo . 
her ſon there: the ſon goes from her: ſhe ſhall 5 Eg. — 1. 


have her annuity the ſame as if he had died. 


3. C. in 1720 gave 3001. for an annuity of 30 J. 1 Avg. 1738, cor. Hardw. C. 
per ann. for her life, payable out of a perſon's E Paris Le Canpte, 1 Aih. 251. 
eſtate, who becomes a bankrupt in 1738. The | 
commiſſioners to ſettle the value of her lite, and C. 
directed to be admitted a creditor for ſuch valu- 
ation, and the arrears of her annuity, and not for 
the whole 300 J. 


4. Where a bankrupt is under an agreement to x Aug. 1744, cor. Hardw. C. 
pay an annuity, a value muſt be put upon it, and #* Parte Belton, 1 Ath. 257, 
proved as a debt under the commiſlion. 


5. D. by will gave to S. an annuity of 50 . to H. 1752, cor. Hardw. C. 
be paid by his executor during the life of the exc- Savery . Dyer, Amb. 139. 
cutor, S. died inthe executor's lifetime. Per cur, — — 

The annuity is not determined, but ſhall go to the 
executors of S. during the life of D. 's executor. 


6. An annuity by will to a wife unprovided ſor, 6 July 1752, cor. Harde. C. 
upon deficiency of aſſets, not abated in proportion Lie v. Lewin, 2 Vol. 415. 


, | . Vide B » All i 
with other legatees upon the intent of teſtator. . 1 T 


7. A bond given to A. in truſt to ſecure the 22 Jan. 1754, cor. Hardw. C. 
payment of an annuity of 49 /. during the joint lives 9 . — 1 Ath. 192. 
of Sir / dward Smith and petitioner the bankrupt's ,, Arranger - 48.7 4 — 
wife ; he delivers up the bond on his laſt examin- ker in Mites and Williams, 1 F. 
ation; ſhe applies to the court, and prays the Wm. 235. to be law, 


M 4 aſſignee 


Annuity, $ 5. 


168 Amy { 
; aſſignee may deliver the bond to her truſtee; and b 
that the arrears of the annuity and all future pay. 2 
ments may he made to her. Lord Chancellor or- r 
dered it accordingly. * N j 
M. 1783, cor. Lds. Comrs. 8. One deviſed a perſonal annuity de novo to his 
wy 1 33 wife for life, remainder to A. his eldeſt ſon and 8 
1 Lutw, 12138. his heirs male, remainder to his next eldeſt ſan 
Vide ante, ſ. 1. pl. 15. and his heirs male: he left ſeveral ſons, A. the 
eldeſt ſon died without iſſue; and held the annuity 
| was determined, | 
9 June 1796, cor. M. R. 9. Annuity by will charged upon real eſtate for 1 
PRO , A. for life, payable to him only, upon his own re- 
3 Pi: jun. 149+ ceipt, and no other, and to ceaſe immediately on f 
alienaticn ; ceaſes by the bankruptcy, and bargain e 
ſale of the eſtate of A. 
a 
See more under Bankrupt. d 
pe 
. . ' t 
Sec. 6. How far Equity will aſſiſt in the 0 
- Recovery of an Annuity where there c 
is no Remedy at Law. F 
H. 17c0, Cane. I. ] F an annuity is granted by one to his houſe. - 
Lightbore u. V. _— keeper with a bond for payment of it, and the : 
n bond is loſt, equity will decree payment of the 8 
annuity, for ſervice is a conſideration, and no turpis 
contraftus is proved, therefore cannot be preſumed, R 
30 May 1701, Dom. Proc. 2. It ſeems that arrears of an annuity or jointure it 
ney v- Ormſey, which accrued due during the time of a public re- ol 
Note; The decree in this cauſe bellion, cannot be recovered under a bill in equity. * 
does not appear. | N 
H. 1743, cor. Hardw. C. 3. An annuity not ſet aſide for being bought N 
Flyer v. Spcrard, Bart. ſomewhat too cheap, there being no impoſition. fy 
1 S. C. An annuity granted out of government m 
ſecurities ſtanding in truſtees names : bill to be 
paid out of the dividends ; decreed accordingly. I, 
16 May 1757, Dom. Proc. 4. A. for 2100 J. grants an annuity for his own 4 
Lord rags 45 _—_ E. and life of 300 l. a year to B., and charges it upon an * 
At the fame time was heard Eſtate repreſented to be of the clear yearly value of 
another appeal between Lord 1000 J., and B. agrees that A. ſhall be at liberty to p 
Cachery cod . . len redeem the annuity at fix months notice, on pay- ak 
© was ſupported and defended on ment of the purchaſe-money and all arrears. 4. 2 
the ſame grounds and deter- ſuffers the annuity to run greatly in arrear, and the 2 
mined in the ſame manner. eſtate turns out to be ſubject to prior incumbrances, 
exceeding its annual income.. On a bill filed againſt 
A. for a ſpecific performance of his covenant to li 


pay 


$6. Kecoverable in Equity. A—u 169 
this annuity, the court decreed accordingly, | 


and held, that B. was not obliged to reſort to a 
remedy at law, or to the inſufficient ſecurity of the 


eſtate. 


Sec. 7. Where, and from what Time an. 
Annuity ſhall carry Intereſt, and where 
Taxes or other Deductions ſhall be 
allowed. 


1. IF one covenants to an annuity to J. S., M. 1709, cor. Cowper, C. 

I the covenantor Moe db JeduR for OD Robinſon v. — 

for the charge is on the perſon of the covenantor, 3 

and not the land. | | 
S. C. So if H., having a term for years, deviſes 

an annuity to J. S. and his heirs, there can be no 

deduction for taxes; for the term of years is no 

otherwiſe chargeable with it than as it is part of 

the perſonal eſtate, for it cannot be ſaid to iſſue 

out of the term, when in point of duration it may 

continue much longer. 


S. C. So if H. grants an annuity to J. S., and „ 4 to the allowance of taxes | 
for land on which an annuity is 


afterwards ſecures it out of a real eſtate, there charged, vide Wildey v. Coogerse 

ſhall be no deduction for taxes; for the ſubſequent — cor. Harcourt, G. 8, 

ſecurity cannot leſſen the effect of his former _ particularly At- 

grant, which in its creation was tax free, M. R. M. r 
ſ. x. pl. 3. 

2. An annuity left to the wife by the huſband's T. 1719, cor. Parker, C. on 
will ſhall carry intereſt from the very day on which bre from a Decree of Lord 
| | Cowper, 
it was payable, and not from the ſubſequent day 7jr-on v. Litton, 1 P. Wms. 547. 


of payment only after the arrears incurred. 2 Eg. Abr. 530. pl. 8. 
Vide Batten v. Earnley, 2 P. 


Wms. 163. Lady Ferrers v. Earl Ferrers, Ca. temp. Talb. 2. Robinſon v. Cumming, 2 Atk. 411. 
Newman v. Auling, 3 Atk. 579. Anon. 2 Vel. 661. 

Note; To this caſe the reporter adds a guete, for it ſeems the arrears ſhould carry intereſt only from 
the firſt day of payment after the annuity became due, whether half-yearly or quarterly ; but the hard- 
ſhip of the principal caſe, and the weight of Lord Cowper's decree, by whom all the merits of this caſe 
were heard, ſeemed to influence the coutt in this matter. | 


3. A deviſe to truſtees of a ſum of money to be 26 July 1742, cor. Hardw. C. 
laid out in the purchaſe of an annuity clear for J. Hedge v. Crawly, 
Per cur.— The proper meaning of the word clear * 
is free from all taxes. 


4. Where an annuitant has entered, and is in 16 OA. 1742, cor. Hard w. C. 
poſſeſſion of the eſtate charged with it, the court N, Barr. v. Cumming, 
will not oblige him to quit the poſſeſſion till the 2 
grantor allows him intereſt for the arrears of his | 
annuity down to the day. * 


5. Where an annuity is given to a relation for 28 O&. 1747, cor. Hardw, C. 
life, and it has been paid for any length of years Nicholls v. Legen, 3 Ath. 573. 
11 without | 


% Anu Annuity, 97. 
Vide Afton v. Oriel College, Without a deduCtion for the land-tax, it will be 


Caſe of Brazen-noſe College. preſumed to have been ſo paid by mutual conſent, 
and the payer is not entifled to be relieved. 


20 Feb. 2750, cor. M. R. 6, Intereſt of arrears, of annuity diſcretionary, 
Morris v. Dillingham, 2 Leſ. i. and only to be allowed under certain circum. 
Vide Litton v. Litton, Rances | ; 

1 P. Wms. 541. . 
15 Mar. 1792, cor. Thurlow, . 7. Intereſt of arrears of an annuity ſettled in bar 
Tew v. E. of inerten, of dower refuſed, ſome contract being neceſſary 
. for ſuch intereſt; compaſſion, poverty, or that the 

feme borrowed money not ſuthcient. 


See more under Intereſt, Taxes. 


„ Of the Memorial and Inrolment 
under the Statute 17 Geo. 3. 


M. 1787, cor. Thurlow, C. 1. 18 in fee, or in tail in equity, is within 
Shrapnel v. 3 — the exception in the annuity act, 17 Geo. 3. 
Moriony 2 Bro. 0%, ce a. as to the annuity being regiſtered, 


H. 2791 & P. 2792, cor. 2. The warrant of attorney to confeſs judgment 
_— is an aſſurance within the annuity act of 17 Geo. 3.; 
Davidfn v, Teig, therefore, if the memorial inrolled does not recite 


70. Ch. Ca. 598. 
nulla ef, Term it, the memorial and all ſubſequent proceedings 


Rep. 500. Et vide Sherſon v. are void. 
Oxlade, where B. R. expreſsly . *,z + 
treated the warrant of attorney as a ſecurity within the act, 4 Term Rep. $24. 
S. C. The court will not ſuffer the cauſe to ſtand 


over to inrol a new memorial. 


P. 1792, cor. Thurlow, C. 3. But a memorial of a contract to give good 
Jackſon v. Lever, and ſufficient landed ſecurity for payment of an 
* annuity as a conſideration for the conveyance of a 

real eſtate need not be inrolled. | 


27 Nov. 1992, cor. Ls. Comrs, 4. Deed reciting an agreement for ſale of a life 
Hoed v. Burlton, 2 Veſ. jun. 29. jntereſt in ſtock, a memorial being regiſtered under 
3 the annuity act, and there being a covenant to pay 
any deficiency beyond the produce to the extent 
of the annual ſum ſpecified, and a proportionable 
ſhare in caſe of death between the days of pay- 
ment, this is an annuity, not a ſale. 
S. C. Deeds to ſecure annuities are within the 
annuity act as well as deeds granting them. 
Vide 3 Term Rep. B. R. 298, S. C. Aſſignment of ſtock in truſt to pay two 
x Term Rep. C. U. 309. Duke annuities of 50/. each to different perſons for 
2 _ * ſeparate conſiderations of 400 /. each, the memo- 
jan. 138. l , 
rial was of one annuity of 1004. to the truſtee in 
| tru 


It 


5 8. Memorial and Inrolment. 


of 800/., and omitted a contingent intereſt. The 
annuities are void, the memorial not being ſuffi- 
cient within the annuity act, as not containing a 
true deſcription 'of the annuities, nor ſtating all 
the intereſts, | 


5. Annuities void; the real amount, the conſi- 
deration, and mode of payment not being truly 
ſtated in the memorial, and the bond and warrant 
of attorney being only generally mentioned with- 
out the dates and names of the parties. 

S. C. All the inſtruments ſecuring an annuity 
make but one aſſurance; and if the memorial is 
defective as to one, that vitiate the whole. 

S. C. Courts of common law, which will on 
their general juriſdiction enter into the validity of 
the warrant of attorney or judgment on motion, 
in the particular application under the annuity act, 
will only ſet aſide the judgment or execution or 
warrant, but cannot order S bond to be delivered 


up. 

>. C. The word “ ſuch” in the firſt ſection of 
the annuity act means every deed, &c. by which 
an annuity is granted, and does not refer merely 
to the inſtrument defeCtively ſtated in the memo- 
rial, 


Sec. 9. Of the Aſſignment of an Annuity. 


AY aſſignment of an annuity is within the 
annuity act; and if void, the aſſignee has 


no right to ſtand in the place of the original 


grantee, whom he has paid, for want of a good 
aſſignment; nor will the court direct an aſſign- 
ment, if the twenty days for inrolling the memo- 
rial are elapſed, for it would be void at law. 

S. C. The memorials of aſſignments of parts of 
a ſubſiſting annuity muſt ſet out all the ſecuri- 
ties and the whole tranſactions. Where this was 
not the caſe, the court would not order a return of 
the purchaſe-money out of the arrears in court, 


Sec. 10. Of the Repurchaſe and Re- 


demption of an Annuity. 


I, PLaintiff was entitled to an annuity of 200 /. 
per ann. for life out of Sir R. L.'s eſtate, who 


was his eldeſt brother, The plaintiff ſold to R. — 
150%, 


Ay of 


truſt to pay 50/. to each ceffuy que truſt for the ſum . 


T. 1793, cor. Loughb, C. 
| Duke of Bolton v. Williams, 
2 Ve. jun 138. 154. 

4 Bro. Cb. Ca. 297. 


Vide 2 Term Rep. C. B. 12» 


Vide 4 Term Rep. B. R. 695. 
and the caſes cited n. (e). 


T. 1793, cor. Loughb. C. 
Duke of Bolton v. Williams, 
2 Veſ. jun. 139. 

4 Bro. Cb. Ca. 297» 


* 


19 Nov. 1745, w Hardw, ©. 
Lawley v. Hooper 
3 Al. 278, 279, 250. 


172 
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Annuitxg. 510. 


150 J., part of the annuity, for 1050 f, and in the 
deed there was a proviſo, that if the plaintiff ſhould 
at any time be deſirous to repurchaſe the ſaid 150ʃ. 
per ann., and give ſix months notice in writing to 
R. D., his executors, &'c. and pay the 1050 /., 
then R. D., his executors, c. ſhould reaſſign to 
the plaintiff, At the time the parties met for the 
execution of the deed, plaintiff was in perfect 
health, and under the age of 22 years, but was a 
priſoner in the Fleet. R. D. inſiſted upon an in- 
dorſement on the back of it, and ſigned by the plaintif, 
thnt if the plaintiff ſhould repurchaſe or redeem the 
ſaid 1501. per annum, it ſhould be upon payment «of 
togol., and 75 I., and all arrears. Plaintiff now 
brought his bill to be relieved, and that on pay- 
ment of what ſhall be due for principal and inte- 
reſt, the defendant may be decreed to reaſſign the 
annuity. Lord Hardwicke was of opinion, the 
plaintiff in this caſe was entitled to a redemption, 
and that the annuity he granted ought to be re- 
conveyed on his payment of the 1050 J. with legal 
intereſt, the plaintiff being a priſoner and in diſtreſs 
at the time he was obliged to ſign the indorſement 
for varying the original agreement, by contracting 
to pay the 75 J. and all arrears ; and his lordſhip 
directed, that if any ſums were advanced for the 
inſurance of plaintiff's life, they ſhould be added 
to the rogo/., and carry intereſt : and further, 
that what ſhould have been received on account of 
ſaid annuity, ſhould be applied in part payment of 
the principal, intereſt, and inſurance. 

e court of Chancery hath very prydently 
avoided laying down any general rules in caſes of 
this ſort, beyond which they will not go, for fear 
the ſchemiſis for exorbitant intereſt ſhould find out 
other means to avoid the equity of the court. 

There is a ſtrong foundation to conſider this as 
a loan, for moſt of theſe bargains are merely loans, 
_ turned into this ſhape to avoid the ſtatute of 
uſury. | 

There is little difference between the word re- 
demption and repurchaſe; and in the indorſement in 
this caſe, they are uſed promiſcuouſly, which ſhews 
the parties themſelyes conſidered it as a power to 
redeem. | 

There being no covenant to repay the money, 
does not make it leſs a mortgage, for the Welch, 


and moſt copyhold mortgages haye not this cove- 
nant. 


Lord 


ſro. Repurchaſe, 


Lord Hardwicke was of opinion, that the differ- 


ence in the value of annuities fox one's own life, 


and that of another, has been entirely cauſed by 
the dealers in theſe annuities. 
The variation of the terms in this caſe was taking 


advantage of the plaintiff's diſtreſs, and ſo infected 


the whole caſe, that Lord Hardwicke determined 
the whole agreement ought to be ſet aſide. 


2 Lady C. H. gave the reſidue of her eſtate in 
truſt to pay the produce thereof to Lady Dudley 
for life for her ſeparate uſe, and after her death to 
her children, and appointed B. executor : Lady 
Dudley wanting money took up 120/. of B., and 
granted him an annuity of 20/. during his life, 
and directed B. to pay himſelf out of the produce 
of C. H.'s eſtate by quarterly payments. Lord 
Flardwicke ſaid, Lady Dudley might contract to raiſe 
money by loan, but not by annuity, as it is too large an 
anticipation, and 2 ſhe wwas allowed to redeem 
the annuity from the beginning, though made irredeem- 
able ; and the payments already made were directed 
to be applied in diſcharge of the intereſt in the firſt 
place, and afterwards in ſinking the principal, and 
the reſidue to be paid out of the produce of the 
teſtatrix's eſtate, 


3- A grant of annuities during the life of the 
grantor in ſatisfaction and diſcharge of a debt, 
with power to repurchaſe and redeem the annui- 
ties, held part of the perſonal eltare of the 
grantee, 

The court leans againſt a contract for liberty to 
repurchaſe, where made at the ſame time with the 
grant, and endeayours to make it a redemption, 


4. Taking an annuity worth nine years purchaſe 
at ſive years, is an unconſcientious bargain, and 
the court will give the taker no aſſiſtance in a bar- 
gain for a repurchaſe, 
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29 July 1747, Cor, Hardw, C. 
Caverley v. Dudley and anther, 
3 th. 541, 


10 Mar. 1750, cor. Hardw.C. 
Longuet v. Scoxven, 


1 Ve. 402. 405. 


31 OR. 1783, cor. Lds. Comes. 
Vaughan v. Thomas, 
: 1 Bro. Ch. Ca. 556. 
Vide Heathcote v. Paignon, 
2 Bro. Ch. Ca. 165 


[ 74 J 


Authority — Power and Authority. 
Auction — Sale, Purchaſe and Purchaſer. 


GENERAL REFERENCES. 


A—y Army, Commiſſions in, ſee ce and 
Officer. 


B—a Bankrupt, 


Sec. 1. Of the Commiſſion aud Com- 
miſſioners. 


p. 2683, cor. North, C. S. 1. THE granting of a commiſſion of bankruptcy 


Alderman Backwells caſe 2 1 : a 
1 Vern. 152. 2 Ch. Rep. 190, is not diſcretionary but de jure, for though 


1 Eg. Abr. 52. f 1,2. the words of the ſtatute are, that the Chancellor 


Sed per Holt, C. f. in Meggot t, it is i b 
— : I ny re age s it is in effect muſt ; ſo reſolved by all 
15 3 a debt while But though the granting a commiſſion be ex M. 


heis a dealer, and after leaves off cio, yet it muſt be on the petition of perſons inte- 
trade, and then commits an act reſted. 


of bankruptcy, no creditor fince ** : ; 
he left off trade can ſue out a commiſſion ; but if an antecedent credicor takes out a eommiſſion, the 
ſubſequent creditors may come in and join. 


T. 1690, cor. Lds. Comrs. 2. Every one is bound to take notice of a com- 


Hitchcox & al. v. Sedgwick miſſion of bankruptcy. 
& al. 2 Fern. 161. 


1 Eg. Sr. 323. pl. 5. 332. pl. 8. : | 
M. 2709, cor. Cowper, CQ. 3+ Commuſſioners of bankrupt iſſued their warrant 
— 92 — - pl.1. to ſeize goods of a bankrupt on beard twelve ſhips in 
Mol. de Jur, Mar. > 2: ©3: Topſham Bay; the goods were conſigned to perſons in 
— — — — Holland, who had not paid the bankrupt for them; 
are not ſubject to attachment, the maſters refuſed to deliver the goods notwith- 
25 — — ſtanding the warrant, and this occaſioned the com- 
were paid. | miſſioners themſelves to demand the goods, in perſon, 
which were flill refuſed. The court, on motion for 
an order upon the maſters for their contempt, or- 


dered them to deliver the goods upon payment of the 


freight-money, and they to be indemnified by the 


creditors againſt the bill of lading, which was ſent 
to the confignees. 


T. 17165 cor. Cowper, C. 4. Statutes relating to bankrupts bind the courts. 
Ex parte Geodwin, 2 Vern, 697. of equity as well as at law. 


5. Com- 


id 


T2434 38 


{i Oc. ww MM 


er. 


nd 


1- 
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. Commiſſioners of bankruptcy having made M. 1717, cor. Parker, C. 
an aſſignment of the bankrupt's eſtate, and after- Jacobſen ys On 
wards given the bankrupt his certificate, cannot 2 5¹ 22 75 7. 
make a ſubſequent aſſignment, their commiſſion 1 P. Ws, 386. 


being determined. Gilb, Eg. Rep. 140. 


6. An extent and a commiſſion of bankruptcy H. 1718, in Scacc. 
iſſue both the ſame day, the extent ſhall have the „ Rex v. Earl, Band. 33. 
V de Rex v. Pixiey, Bunb. 202. 


preference. 


. Commiſſioners cannot examine a bankrupt's H. 1710, cor. Parker, C. 
wife againſt her huſband touching his bankruptcy, Ex parte Famer, 1 Þ Wm. 611. 
By the common law ſhe cannot be a witneſs for or 8 5 * — 34 
againſt her huſband ®; and though the ſtatute 12 Vin. 11. pl. as. 
21 Jac. 1. authorizes the commiſhoners to examine 
the wife touching any concealment of his goods or 
elfects, yet neither that or 5 Geo. 1. c. 24. extends 
to examine the wiſe touching the bankruptcy of 
her huſband, or whether he had committed an act 
of bankruptcy, and how and when he became 
bankrupt. And if the commiſſioners commit the 
bankrupt's wife for refuſing to diſcover the goods 
and effects of her buſband, or the time and manner 
of his becoming bankrupt, and keep her in, priſon 
till ſhe ſhall make the laſt- mentioned diſcovery, the 
commitment is illegal, and ſhe ſhall be diſcharged. 

Till 5 Geo. 1. c. 24. the commiſhoners could not 
examine the bankrupt himſelf touching his bank- 


ruptc Yo 


8, Commiſſion ſued out by the bankrupt's fa- T. 1710, cor. Parker, C. 


ther to obtain his diſcharge is an argument of £#* f«rt- Salteld, 1 B. Wm. 563, 
fraud. | 2 Ez. Ar. 121. pl. 1. 


9. Whether the king is bound by the ſtatute of H. 721, in Cam. Scace, 
bankrupts. Attorney-General v. Stannyforth & al, Bunb. 98. Cur. adviſ. vult.— id. Paſt, ſ. 13. 


10. A commiſſion was taken out, and nat ſat ow T. 1726, cor. King, C. 
till three months after ; this plainly ſhews it was done Comb's caſe, Sel. Ca. in Ch, 46. 
to protect the eflate ; the commiſſion ſhall be ſuperſeded * anon oo 
for example ſake, that ſuch things ſhould not be 
practiſed. 

11 2 was both clerk and commiſſioner to a T. 1725, Cane, 
commiſſion of bankruptcy, by which means he had %% e e 
fees for both, and thereby four commiſſioners were F 
always preſent, including the clerk, whereas three 

are ſufficient, On petition he was removed. 


12. If commiſſioners find a man a bankrupt who FT. 1725, cor. King, C. 
Whitlack's caſe, Sel. Ca. in Ch. 46. 


is not ſo, an action will lie againſt them. 2 Eq. 47. 95. fl. 2 


134 The 


— 


er receive above 208. each com- * uw 
 miſſioner for each meeting, every and the petitioners and aſſignees' ſolicitors reſpec- 


$46 [Ba Vunkrupft. 6 
M. 2725, in Scacc. 13. The ſtatutes of bankrupt do not bind the 


Rex Vo Pixley, Bunb. 202. cron. , 


M. 1727, cor. M. R. 14. No ſuch thing as an equitable bankruptey, 
Small v. Audi and other, but it mult be a legal one. 
"0 P, Wms. 429. 


H. 1735, cor. Hardw.C. 15. Where there is a joint commiſſion againſt 
Beaſley v. Beaſley, 1 Aik. 97. two partners, each muſt be found bankrupt; and 
| although one die, the commiſſion may go on : but 
if one be dead at the time of iſſuing the commiſ- 

ſion, it abates. 


H. 1735, cor. Talb. C. 16. A commiſſion of bankruptcy iſſued againſt 
Warrington v. Norton, F. at eleven o'clock in the morning; at three in 


— Ca. temp. Talb. 184. 


2 EG Abr. 97. „ls. the afternoon the commiſſioners declare him a 
His lordſhip ſaid he knew of bankrupt, and execute an aſſignment at ſix, and 
vo particular act as diſtinct from then have notice that the bankrupt died at ten 


* another Which can be called 


dealing. It has been (aid, chat O'clock that day; this is a dealing within the ad 


the declaring him a bankrupt of 1 Fac. I. c. 15. /. 17. and the proceedings ſhall 
was the act meant; but that de- ſtan 

claration of the commiſlione: s . a 

being only diſcretionary, and for caution, and not at all binding to any body, it is not probable that the 
ft ſhould intend that only a dealing which it has not any where given the commiſſioners a power to do; 
whatever is done in pur ſuan e of the commiſſicn is a dealing in it, if ever ſo minute; and the rather, for 
theſe being remedial la cus, are to be beneficially cerfirucd in favour of creditors. And ſaid, he couid not 
therefore put a narrower conſttuction upon the words dealt in in order to overthiow this commiſhon and 
all the juſt right of the creditors c!aiming under it. Ca. temp. Talb. 186. 


Feb, 1739, cor. Hardw. C. 17. On a petition againſt ſeveral of the commi/- 
Su parte Holiday, feoners, for taking more than 20 8. a-piece at each 


71 —9 = 7 5 meeting, and likewiſe ordering great ſums of money to 
This ſtatute enacts char there be charged for their eating and drinking, Lord Chan- 
row. aa — , = * cellor declared them incapable, by virtue of the flatute 
ences in eating or drinking of the 5 Geo. 2. c. 30. . 42. tc be any longer as commi- 
commiſſioners, or of any erer per- fioners in the execution of the ſaid commiſſion, and that 
had 1 Ll 3 11 no further proceedings ought to be had thereupon ; and 
if any commiſſioner ſhall order ſuch that all further proceedings be flayed. That the pe- 
expence to be made, er eat or drink titioners be at liberty to apply by petition to have 
ar the charge of the creditors, or the ſaid commiſſion renewed, and directed to ſuch 


** — 2s his lordſhip ſhould think fit; 


Juch comm: ene, ſpall be diſabled 0 tiyely to leave with the ſecretary of bankrupts the 
— anngpe, — of five perſons, whom they ſhall — for 
his lordſhip's conſideration, in order that proper 

perſons may be appointed commiſſioners in ſuch 

: renewed commiſſion; and that the preſent aſſignees 

be removed, and after the — ſhall be re- 

- newed, an advertiſement is to be publiſhed in the 

Gazette, appointing a meeting of the creditors 

for choice of new aſſignees; and that after ſuch 

choice, the ſurviving commiſſioners in the preſent 

commiſſion, or any three of them, and the aſſignees 


ſo removed, do join with the major part of the 


com-; 


r — a. tit. 
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commiſſioners to be named in the renewed com- | 

miſſion, in making an aſſignment of the ſaid bank- 
rupt's eſtate aud effects to the new aſſignees; and 
that forthwith after the execution of ſuch aſſign- 
ment, the od affignees do deliver over to the new all 
the effects of the bankrupt remaining in ſpecie in 
their hands, cuſtody, or power, and all books, 
c. upon oath, and that they do deliver poſſeſſion 
of the bankrupt's real eſtate to the mew aſſignees; 

and that the old aſſignees * petitioned againſt do, out #* Quere, If it mould not by 
of their own pockets, pay the cots of the petitioner's commiſſioners F 
preſent application, and the cofts A renewing the ſaid 

commiſſion to be taxed by the Maſter in caſe the 

parties ſhall differ about the ſame, | 


18. No ſecond commiſſion can be taken out 20 Mar. 1743, cor. Hardw, C. 
before a bankrupt has his certificate under the E Pe Proadfocr, 1 Ath, 253 
firſt; for till then nothing can paſs to the ſecond, 
at leaſt of perſonal eſtate. 
All future perſonal eſtate is affected by the 
aſſigument, and every new acquiſition will veſt in 
the aſſignees: but as to future real eſtate, there 
muſt be a new bargain and ſale. 


”»% 
* 


19. Under old acts of parliament a man was 29 Mar. 1743, cor. Hardw. C. 


conſidered as guilty of a crime or zort in becoming x **” _ — - = S 
- ; ; rn .* j * * * 


4 bankrupt. C. 18. . 17. 2 Show. Rep.c16, 
517. $ Mod. 4+ 1 Burr, Rep. 31. 2 Burr, 717. 


20. Commiſſioners have no power to admit 29 Mar. 1743, cor. Hardw. C. 
ſeparate creditors to prove debts without the ſanc= Parte Sanden, 1 Arb. 68. 
tion of the court. 


21. A commiſſion of bankruptcy is an action 13 Mar. 1737, cor. Hardw. C. 


and an execution in the firſt inſtance. Toiſs v. Maſſey, 1 Ath. 67. 
6 Aug. 1743, cor. Hardw. C. 


— parte Wilſon, 1 Ath. 153. Vide Ex parte Brown, 2 Veſ. jun. 68. Ex parte Elton, 3 Veſ. 
un. 239 l 


22. The ſtatute 13 Eliz. gives commiſſioners an 4 Nov. 1743, cor. Hardw. C. 
equitable as well as legal juriſdiction, and has been #romiey and „ 5 
ſo conſtrued ever ſince; and on petitions before the 3 
Chancellor he proceeds as in cauſes by a bill upon 
the rules of equity. 


23. A commiſſion may iſfue againſt one partner Aug. 1744, cor. Hardw. C. 
for a joint debt, though an action cannot be main= #*?" 4 . 22 
tained againſt one without joining the other two Nui poſt, . * = 16. 


partners. 


24. Commilſſioners upon the day of chooſing x Aug. 1744, cor. Hardw. C. 


aſſignees are not to examine critically into the Ex parte Simpſon, 1 Art. 68, 
debt, but admit creditors for what they ſwear is 


Vor. I, N due 


due to them as they are liable to an account 
afterwards. AY 

A creditor by bond, and an open account like. 
wiſe, ſhall be admitted to prove the bond, becauſe 
the commiſſioners can ſtill take the account; and 
upon a dividend he ſhall be entitled to no more 
than is due to him on balance. 


22 Dec. 1744+ | A creditor, in all caſes of open accounts, 4 
S. C 70. not to be excluded till the account is taken, 


cauſe then the choice of aſſignees might ariſe from 
a minor part in value of the creditors; but ſtill, if 
commiſſioners have juſt grounds to doubt the debt, 
they do right to admit it only as a claim. 


22 Dec. 1744, cor. Hardw. C, 25. Petitioner had been aſſignee under a com- 
Ex parte Kerney, 1 A. 55. miſſion of bankruptcy, but was removed by ordet 

| h of Lord Chancellor, who directed him to account 

and convey, &c. to the new aſſignee, which he 
did; but being an embarraſſed man, he requeſted 
the commiſſioners to give him their ſummons 
when he attended them, as a protection to him. 
On returning home from the commiſſioners he 
was arreſted, and though he produced the com- 
miſſhoners* ſummons the officer kept him in cuſ- 
tody ſeveral hours, and treated the commiſſioner? 


ſummons with contempt. Lord Chancellor cen- 


ſured the officer for his conduct, and ordered him 
to give ſecurity for his attendance de die in diem to 
anſwer interrogatories, or that he ſhould ſtand 
committed for his contempt. Lord Chancellor, 
not knowing of any caſe in point, direCted pre- 
cedents to be ſearched, and recommended the 
officer to diſcharge his priſouer in the mean 
time. | 


22 Jan. 1746, cor. Hardw, C. 26. The granting caveats againſt. commiſſons 
Ex parte Parſons, 1 Atk. 72. of bankrupt upon petition to be heard by counſel 
a before the ſame are ſcaled is very inconvenient, as 
it may give perſons againſt whom commiſſions 
are to be taken out an opportunity of making 

away with their effects. . 


11 April 1747, cor. Hardw. C. 27, Advertiſements in caſes of ſales before 
Ex parte Green, 1 Ak, 202: commiſſioners of bankrupt ſhould not be general 
for a meeting in order to ſell a bankrupt's eſtate, 

but ought to name the hour as Mafters do; and 

Lord H. ſaid, he would never after the time expired, if the commiſſioners are not 
tie up a bidding to ſuch firit gone, they ſhould admit a better bidder, in order to 


— >" hg _— give * as great ſatisfaction for their loſs as 
: R O le. g 1 
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28. An order had been obtained to read inter alia ay Moy 1747, cor. Hardw. C. 
the examinations of Margaret Lingoed taken before v. Lage and mute, 
the commiſſioners under Thomas Lingood's bank- * 

ruptcy. They cannot be read unleſs proved in the - 

cauſe that there were ſuch examinations taken 

before the commiſſioners; for the proceedings in 

a commiſſion of bankruptcy againſt Thomas are, as 

to Margaret, res inter alios acta. 


29. A commiſſion of bankruptcy cannot ſuper- 11 Aug. 1747, cor. Harde. Cy 
fede a decree for a receiver, which is a diſcre- V% v. Harwood, 3 Ant. 564, » 


tionary power exerciſed by the court of Chancery 


with as great utility as any fort of authority that 
belongs to it, and is proviſional only, and does 
not affect the right of the parties. 


30. Lord Chancellor on a former application 24 Dec. 1747, cor. Hardw. C. 
limited the examination of a bankrupt's mother Ex parte Parſons, 1 Ark. 204. 
before commiſſioners. to her ſon's trading only; 
but upon a ſecond application refuſed to reſtrain 
the commiſſioners from aſking her any queſtions, 
or inquiring into any circumſtances which might 
make him a trader. 

S. C. His lordſhip would not make an order 
that the mother ſhould have counſel upon her 
examination, becauſe it might be made a precedent 
in other commiſſions, and he thought an incon- 
yenience would ariſe if allowed in every caſe. 


31. A. B., inſtead of attending the commiſ- 24 Dec. 1747, cor. Hardw, C. 
koners, petitioned that he might be examined Fr, Bland, 1 l. 2053206, 
upon interrogatories, and have a y thereof, 
and a month's time to prepare himſelf; and that 
the commiſſioners might be reſtrained from aſking 
him particular queſtions in his buſineſs of a 
banker. Lord Chancellor will not reſtrain com- 
miſſioners in their examinations as it would be 
attendẽd with expence, and an inconvenience 
would ariſe from applications of this kind. Peti- 
tion diſmiſſed accordingly. 


32. An order for diſſolving an injunction ni 10 Nov. 1748, cor. Hardw. C. 
will be made abſolute, notwithſtanding the plaintiff „ ge — 
is a bankrupt, unleſs he ſhews cauſe. Bankruptcy 19, (2 Anſtr. — = Lord 


is no abatement. Thurlow faid, this caſe was ill 
reported, and that the order 
which bad been examined did not warrant this report. 


3. The bankrupt acts are not adopted in 26 Mar. 1750, cor. Hardw, C. 
Ireland. Ex parte Williamſon, 1 Ath. 8a. 2 Ve. 249. 


* The Iriſh parliament have now adopted bankrupt laws by Rat. 11 & 12 Geo. 3. c. $, of the 
ih aQs, . | 


N 2 L S. 8. 
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Nur S. C. poſt, ſec. a. and note. S. C. Where a perſon carries on a trade in 
e oa dominions belonging to the crown of Great Britain, 
and comes over to England, a commiſſion may be 

taken out by a creditor in the place where he hap. 
pens to be, as he has traded to this kingdom, and 
contracted debts here; but the creditors reſiding in 
ſuch dominions have liberty to come over and 
prove their debts. | 


ye July 1751, cor. Harde, C, 34. Proceedings under a commiſſion of bank- 
| Ex parte Bas, 2 Vi. 388) ruptey have been formed by way of analogy to the 
| proceedings of the court as a court of equity; 
and whenever an account is to be taken, the court 
by its antient conſtitution is to be aided in taking 
it by ſome proper officer (as Maſters now are), it 
being impoſſible for the court to take accounts 
originally. | 
ceptions may be taken to a certificate of the 

commiſſioners of bankrupt. 
The commiſſioners or a Maſter may without an 

order proceed ex parte, 


* 1 


22 Jan. [7629 cor. Hardw. C. 35. A commiſſion of bankruptcy is as much 


Ex parte Wilſon, Ex parte Brad- py, debito juſtitiæ as a writ ; and no inſtance where 
ſrawe, 1 Ard. 218. the court ſuperſedes it without directing an iſſue, 
unleſs it appears to be taken out fraudulently or 

5 vexatiouſly. 


© Nov. 1766, cor. Camden, C, 36. Aſſignment by commiſſioners after the death 
Troughton v. Gitley, Amb. 630. a ; 
2 n- Boonnh: tn of the bankrupt is good | 
Cane, S. P. was taken for granted. 3 : 

H. 1786, cor. Thurlow, C. 37. Commiſſioners in the country can on no 


Fx parte Paget, account take more than 205. for each ſitting. 
2 Bro. Cb. Ca. 50. 


/ Vide Ex paite Haliday, 2 Eq. Abr. 98, pl. 7» 


20 April 290, cor. Thurlow,C. 38. Upon bankruptcy the mode of felling an 
1 — 5, 1 77 112- eſtate is left to the commiſſioners, not directed by 
„ - court, as in a ſale by a Maſter. 


T. 1790, cor. Thurlow, C. 39. Commiſſioners not to decide whether an 
Ex parte Goring, 1 V+. jun. 169. eſtate of a bankrupt ſhall be ſold or not, there 
x ö muſt be an order for ſale; any creditor has a right 

to inſiſt on it. 


1 July 1790, cor. Thurlow, C. 40. Bankrupt was prevented from ſurrendering 
Ex parts Gre, 1 V. jun. 195+ becauſe the commiſſioners did not attend at the 
day. On petition of the commiſſioners another 
day was appointed. The court blamed their con- 
duct, and ſaid the petition ought to have been by 
the bankrupt, 


4 41. 4 


(1. Commiſſion and Commiſſioners. ER B-a 1987 
41. A commiſſion of bankruptcy differs from an 9 Feb 1793, cor. Loughd. C. 


execution in veſting all rights and poſſibilities of te Brown, 2 Ve. jun. 68.” 
the bankrupt, the latter paſſes only what the ſheriff" Jun. — z Vel. 


42. Bankruptcy of the plaintiff does not abate . 1794, in Scacc. 
a ſuit, and the bill may therefore be diſmiſſed with — v. Butler, 
colts for want of proſccution. rr 


Scacc. 1789. Waugh and Auſten, 3 Term Rep. 437. Sellas v. Dawſon, cor. Lord Thurlow, 1790» 
contra, 2 Anftr. 458. (a.) | a L * 


43- Bankruptcy of the defendant does not abate T. 1794, in Scace. 


the ſuit, and the plaintiff cannot therefore diſmiſs Rutherford v. — 
his own bill without coſts. 2 Ar. 458. 


44. A commiſſion of bankruptcy is not now T. 1796, cor. — C. 2 
treated as an execution, for the diſtribution is E. parte Elton, 3 V4. june 239. 
equitable, 


Sec. 2. Of the Trade, Occupation, 
Profeſſion which a Man muſt pur- 
ſue before he can be adjudged a 


Bankrupt. 
1. A Perſon being under the age teventy- e T. 1725, cor. King, C. 
bought goods, and after the age of twwentys 4 ——— : 
one committed an act of bankruptcy, ip reſpect of 2312. . 


thoſe goods, on which a commiſſiontiſſued. Lord Ve Reyes. 443- 12 Mod. 
Chancellor Macclesfield doubted whether he might 743: 1 ogy ryan * 
not be a bankrupt, but King, Chancellor, was cleaner 3 

of opinion he could not; and ſaid, if commiſ- 

ſioners find a man a bankrupt who is not ſo, 

an action will lie againſt them. 


2. Buying and ſelling ſtack will not make a MI. 1725, cor. King, C. 
man a bankrupt, Colt v. Netter vill, 2 P. Mun. 308. 
Vide 13 & 14 Ca. 3. 6.24. 
3. Pawnbrokers are within the ſtatutes of bank- 1 Dee. 1737, cor: . C. 
rupts, and ſeem particularly included in the general #z9mvre v. Molloy, Krb. 206, 
word brokers in the 39th ſection of 5 Geo. 2.3 ey SO upt Laws, 
and ſo is a public officer as an exciſeman if he 


will trade. 


* * 


4. The daughter of a freeman of London, if 22 Jan. 1739, cor. Harde c. 


ſhe trades ſ ly from her huſband, may be a E Carringron, 1 Ath. 206. 
3 eparately p- Vide 3 Burr. 2776. Blackf. 

upt. 6 i Rep. 70. Ex parte Preſton, 
Green's Bankrupt Laws, 8. Com. Dig. 521. Ex parte Sydebotham, 1 Atk. 146. Bull N. P. 39. 
Rex v. Cole, Ld. Raym. 443. S:d guere, How a freeman's daughter can trade as a feme covert fole 
trader, unleſs her as} is alſo a freeman, for by marriage ſhe forfeits her patrimonial freedom, 
though ſhe may derive a new franchiſe from her huſband ; if he marries a non-freeman, (or, in the city 


language, an alien,) ſhe is ao longer frees 


N 3 5 The 


192 B—a Bankrupt. 58. 
2 April 2742, cor. Hardw, C. The ſtatute of the roth Arn. c. 15. repeals 
En Nele 1 Anl. 141» 4 that part of the ſtatute 21 Jac. 5 c. 19. 
| which conſtitutes a bankrupt, but not the deſcrip. 
tion of the trade or occupation of the perſon 
* againſt whom the commiſſion iſſues. A ſcrivener 
is comprehended in the words bankers, brokers, and 

Factors, in. 5 Geo. 2. c. 30. /. 39. , 


6 Aug. 1743, cor. Hardw. C. 6. An executor ſelling off the ſtock of his 
Ex parte Nutt, 1 Ak, 102. teſtator, though it conſiſts of wines, and he buys 
ſome others to mix with and fine them, will not 
make him a bankrupt; otherwiſe if he buys wines 

entire, and ſells them to his cuſtomers entire. 


24 Dec. 1747, cor. Hardw, C. 7. A commiſſion of bankruptcy taken out 
Ex parte Meymet, againſt the - petitioner, who inſiſted that as a 
Way chr «7 2 did. clergyman he is not liable to become a bankrupt 
« If I was obliged to give an Within the intent of any of the bankrupt ſtatutes. 
„ opinion, I am rather inclined Lord Chancellor would not ſuperſede the commiſ- 
w 27 — ſion or direct an iſſue, but left the petitioner to 
his action at law. 
S. C. The ſtatute of 21 H. 8. will not exempt 
a clergyman from being a bankrupt, for he cannot 
take advantage of the breach of one law to excuſc 
him from the breach of another. 
S. C. Smuggling, though contrary to an act of 
parliament, is ſtill a trading within the meaning 
of the banhrupt acts; and ſuch perſons liable to a 
commiſſion. | 
S. C. A bargain or contract made by a perſon, 
contrary. to ſtatute 21 H. 8. ,. 5. is void as to 
himſelf only, and he alone is liable to the penalty 
of the act. - . 
S. C. A peer or member of the Houſe of Com- 
mons, if they will trade, is liable to a commiſ- 
ſion of bankruptcy, otherwiſe as to infants, 


24 Dec. 1747, cor. Hardw, C. 8. The bare exchanging of notes with a bank- 
— nds | rupt, or giving money for bank notes, cannot affect 
* a perſon as a trader with that bankrupt. 


26 Mar. 1750, cor. Hardy C, 9. Where a perſon carries on a trade in domi - 
Es parte —— 1 Ak. 32. nions belonging to the crown of Great Britain, 


Vide Bird v. Sedgewick, and comes over to England, a commiſſion may be 


2 2 * was ſaid taken out by a creditor in the place where he then 
biker ns Haden ports — bappens to be, as he has traded to this kingdom 


a bankrupt. The following caſes, collected by Mr. Cooke in his Bankrupt Laws, 3d edit. p. 83 
to 90, contain the whole doctrine on this ſubjet. Dodſeorth v. Anderſon, Ruym. 375« 2 Jon. 141. 
2 Vern. 163. A. who lived in Jreland, but often came to England and 3 which he ſold 
in Ireland, and at one time ſold goods in England, and at another in Ireland to be delivered in England, 
was held a trader within the bankrupt laws. Ex parte Smith, before Lord Hardwicke, cited _ — 

| | perſon 


Rn BITES -, 


a + © © 


- 


E | Hit of Trading. —_ 
A perſon who went from England to Barbadees, where he was a factor and planter » and traded to Bug 
land by ſending goods from his plantations, and receiving goods back again bought in England, and 
diſpoſed of goods in Barbaaves for merchants in England as a factor, was held ſubject to the bankrupt 
laws. Alexander v. Vaughan, way. 398.—A native of Scotland, trading and reſiding there, came to 
E „ and being there occaſionally was arreſted, and lay in priſon two months, and was ruled to be 
within the bankrupt laws. Mr. Cooke from theſe caſes makes the following deduQtion : Any perſon 
trading to England, whether native, denizen, or alien, though never refident as a trader in 

may be a bankrupt if he occaſionally comes to this country, and commits an act of bankruptcy, The 
ſtatutes are, as to the act of bunkruptcy, confined to England. Cooke's B. L. 41. 


— 
„ 
| 3 


10. Bankers, having taken upon them to act as 22 Jan, 1752, cor. Hardw. C. 
ſcriveners, made it neceſſary for the legiſlature in Ehen, — Brad 
the 5 Geo. 2. to add bankers as being liable to % 1 
commiſſions of bankruptcy. 


A perſon — a banker will be conſidered N. 2 Show. Rep. 153: pl. 136, 


as one, although he does not mg an open ſhop. 
One Anderſon, who traded in Ireland, adjudged Cited in Hitchcox and Sedg+ 
a bankrupt within the ſtatute z but then it was =, Web» ® Vern. 263. 1 


proved he came ſometimes over to Chefter to buy 1 Sk. 110. Raym. 379. 


2 Jon. 141. 2 Vern. 162. 


Vide Cooke's Bankrupt Laws, - 


3d edit. 35 to 90, where the whole doQtine on this ſubje is laid down. 


11. Drawing and redrawing bills of exchange 24 Feb. 1752, B. R. cor. 
for large ſums, and a continuance of it, is a traf. EC. J. upon = Ifue out of 


ficking in exchange, and a trading which will Ricbordfn and — 2 0 


make a man liable to a commiſſion of bankruptcy, . (Powe ond others, = 
though a loſs enſues to the bankrupt by ſo doing. , O 5 — . 


12. A brick-maker taking the earth off the I. 1782, cor. Thorlow, C. 
waſte, for which he afterwards paid a conſidera- rn 
tion, and ſelling the bricks, is a trade within the 3 Bro. Ch. Co. 275. 


bankrupt laws, a 
13. Renting brick ground with a view to make M. 1785, B. R. 
bricks and tiles for ſale, independent of a farm, Parker v. Wells, 


is a purchaſe of the clay, and a trading within the , Cook's Banks Long (*) 52, 
reported. 


bankrupt laws. fully 


Sec. 3. Of the Petitioning Creditor. 


pl. t, 2. 


4 . W. 3. 159. 
But though the r a commiſſion be ex IF a man contracts a debt while 
e petition of perſons he is a dealer, and after leaves off 


intereſted. trade, and then commits an act 

| h of bankruptcy, no creditor ſince 
he left off trade can ſue out a commiſſion z but if an antecedent creditor takes out a commiſſion, the - 
ſubſequent creditors may come in and join. - | 


2. A ſingle creditor to whom 1000. was due by T. 1714, cor. Harcourt, C. 
two notes, and 53/. part thereof not payable, Ex parte Mackerneſi, 


184 Ba . + Bankrupt, — $3 


FA, ag 96. £ 2 5 befor es Ges. 2.) ſued out a commiſſion, which wag 
$ re . | o 
5 Geo. 2. Vide next cafe (n.) 7 tet _ as irregular | 

H. 1719, cor. Parker, C. 3. So alſo of a bond payable at a future day 


Ex parte James, 1 P. Wms. 610. where the obligee took out a commiſſion. 
wi ro ee al Ba 5 miſſio 


98. pl. 2. S.C.——Note; By 5 Geo. 2. perſons having bonds, notes, &c. payable at a future Cay, may 
petition for a commiſſion, | 1 

H. 1721, cor. Macclesfield, C. 4+ A bankrupt before bankruptcy gave a note to 
Ex parte Lee, 1 P. Wms. 782. A, or order for 1001, ; B. buys the note for 500. 


2. Abre 97 fl. 3. B. may ſue out a commiſſion on this note. Sechs 
Vide Ex par Iam, Atl. if the indorſement were after the bankruptcy 
555 Anonymous, 2 WI 153. 8 f i * | | 
ingley v. Maddiſon, 1 Cooke's fecus Or an Aulgnee ot A X 


Ls, 2 dit. 22. Medlicot's caſe, 2 Stra. 899. 


T. 1725, cor. King, C. 5. The clerk to a commiſſion of bankruptcy, in 


Mowene and others, Cradiuei of the preſence of the perſon” at whoſe inſtance he 
Abrahamg, 


2 Eg. Ar. 103. pl. 1. iſſued out the 9 no other perſon being by, 

Sal. Ca. in CG. 45. took awwny a ſcrutore and opened it, in which avere all 

the papers of the bankrupt, and made a pretended ſale 

by an appraiſer. On petition he was ordered to be 

examined on interrogatories as to the real value of the 

goods, and to pay the value, and all cofts occaſioned by 

this irregularity ; and all the goods not diſpoſed of 

; | to be delivered over, and to be removed from the 


I. 2726, cor. King, © 6. He who has the body in execution cannot be 
Burnoby's coſe 1 Sr. 553 a petitioning creditor, It is a ſatisfaction in law, 
Goddard . Vanderheydoo, Will and a commiſſion in ſuch caſe was ſuperſeded. 
271. S. P. : | * 

p. 1737, in Cane. 7. A commiſſion of bankrupt was ſuperſeded 
a” 1 399- becauſe granted upon the petition of an aſlignee 
Vide — Hyllard, 1 Atk. Of a bond, who, though an equitable, is no legal 

147. 2 Veſ. 407. Ex parte Creditor, f 
Lee, 1 P. Wms. 7. g * 4 
rn C. 8. An aſſignee of an obligee is not a creditor 


Anon, W. Kel. 6. that can take out a commiſſion of bankruptcy, 
This ſeems to be Medlicot's caſe, ante. a ' 


e 


M. 1733, cor. King, C. 9. L. having two promiſſory notes ſigned by A., 
'- Ex parte Levi, Payable ro him or order four months after date, 
7 Fes. Aire 61 pl. 14 when about three months was to run, indorſed 

2 Eg. Abr. 96. pl. 8. b 
Vie 1 Alk. 201, Ex patte them to M. for goods then delivered, and A. 
Hall. abſconding about one month after, L., on M. 's 
going to him, procures himſelf to be denied, and 
then M. ſues out a commiſſion of bankruptcy 
againſt L., who petitioned to ſuperſede the com- 
Vide 5 Geo. 2. c. 30. f. 22. miſhon. By a late ſtatute a creditor, by note pay- 
— — denn“ able at a future day, may ſue out a commiſſion as 
| notes, or -- 4. ſecurity ter mo. well as come in as a creditor; but the debtor's 


ney, payable at a future doy, to Venying himſelf to ſuch a creditor is not an act of 


tition for a commiſſion, or join þ, 
an order 


— 
* * 


rvptcy, it mult be a keeping-houſe, Oc. in 
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$4 Petitioning Creditor. 

order to defeat or delay creditors of their debts, 
which could not be here, becauſe M. had then ng 
debt due to demand, ſo commiſſion ſuperſeded. 
It was objected that L. was debtor to M. imme- 
diately upon the goods delivered, ſed non allocatur ; 
for per Lord Chancellor, it was part of the con- 
tract that M. would ſtay for the money till the 
notes became due. k 


10. Where a debt is due to a wife — 


firatrix, the huſband alone cannot make oath of 


this as a debt due to himſelf in order for a com- 
million of bankruptcy ; therefore the commiſſion 
was ſuperſeded, and reſtitution awarded, 


11. Defendant, became indebted to plaintiff in 
1730, and afterwards committed an act of bank- 
ruptcy, upon which plaintiff (being the petitioning 
creditor) took out a commiſſion againſt him, and in 
order to over-reach and make wid as many of his 

nees and ſettlements, & c. as poſſible, the cre- 

ditors on a bill filed endeavoured to prove him a bank- 
rupt as far backward as they could; and did actually 
e; to the ſatisfaction of the court, that he com- 
mitted an act of bankruptcy in the year 1726. Then 
it became a queſtion, hes the commiſſion of 
bankruptcy, and all that was done under it, was 
not wrong in regard that the debt of the 
petitioning creditor, on which it was grounded, 
was contracted ſubſequent in time to the fir/t act 
of bankruptcy ? After argument and time taken 
to conſider, Talbot, Chancellor, thinking the com- 
miſſion ill-founded, diſmiſſed the plaintiff's bill 
without prejudice. But his decree was reverſed 
by the Londs, 23 February 1737, their lordſhips 
being of opinion, that the petitioning creditor was 
a creditor at the time the commiſſion iſſued, and that 
«voy xn the commiſſion was good and valid in 

e law. 


12. The executor of a bankrupt, unleſs the 
commiſſion againſt his teſtator be ſuperſeded, can- 
not take out one for a debt due to the teſtator. 

Petitioning creditor ſhall pay coſts of ſuperſedeas 
only, where a commiſſion is ſuperſeded merely for 
a defect in form, and no doubt of the act of 


bankruptcy z otherwiſe if the act of bankruptcy 


had not been fully proved. 


13. An arbitration bond is a debt at law, and 


| binds the parties till the award is ſet aſide for cor- 


ruption 


M. 1734, cor. King, C. 
Ex parte Scaples, 

2 Eg. r. 129. 4 
7 Vin. Abr. 67. „10. 


M. 1774, cor. Talb. C. 
De Gols v. Ward, 
Ca. temp. Talb. 243. 

2 Eq. Abr. 97. pl. 4. 
Vin. Abr. tit. Creditor and Bank. 
rupt, (X. a), C. Is 
1 Cooke's Bankr. Laws, 20. 

Vide more of this caſe, 2 Eq. 


Abr. 119. pl. 3. nomine Read v. - 


Ward, where the proceedings af- 
ter the decree of reverſal by the 
Lords will appear. 


Et vide etiam poſt, ſ. 4. pl. 6. 


30 April 1740, cor. Hardw. C. 
Ex parte Goodwin, 
1 Ath. 100, 101. 


12 May 1742, cor. Hardw. G. 
Ex parte Lin god, 1 Ath. 241. 
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186 B—2 Bankrupt, 
| ruption or partlality; and it is 
debt to ſupport a commiſſion of ba 


6 Aug. 1743, cor- Hardw, O. 14. The clerk of the commiſſion cauſed the 
Ex parte Wilſon, 1 Al. 152. bankrupt to be arreſted at the ſuit of T., the peti. 
| tioning creditor and aſſignee, in the ſheriff's court 
at London, for 86/., and then cauſed another 
action to be brought in B. R. for the ſame ſum, 
and kept him in cuſtody till T. had an opportunity 
of arreſting him on the B. R. action, and after. 
wards charged him with another action at the 
ſuit of one V. The bankrupt applied to be dif- 
charged from both actions. T. and V. were di- 
| reed by the court reſpectively to diſcharge him out 
of cuſtody of the marſhal, as the ſame attorney was 
concerned in both actions. 

S. C. A petitioning creditor cannot arreſt a 
bankrupt, becauſe a commiſſion is both an action 

and an execution in the firſt inſtance. 


23 Dec. 174%, cor. Herde. C 15. A petitioning creditor determines his elec- 

fe parte Ward, — '53- tion by taking out the commiſſion, and cannot ſue 

———＋2 not men- the bankrupt at law, though for a debt diſtinct from 
tion the particularsof the debt. what he proved. 


2 Aug. 1744, cor. Hardw. C. 16. A commiſſion may iſſue againſt one partner 
Es parte Ci, 4 Bankrupt, for a joint debt, though an action cannot be main- 


I Altk. 137. — 2 7 24 

This point was decided upon a tained againſt one without joining the other two 
ſpecial verdict in C, B. May partners. 

1744, upon an iſſue di ed * . . 1 

this caſe, and confirmed by the opinion of the judges on the matter reſerved. 


5 Aug. 1746, cor. Hardw, C 7. A petitioning creditor has not the fame, 


election as a common creditor; for if he was to 


Ex parte Lewes, 1 Ath. 154. 
elect to proceed at law it would ſuperſede the 


commiſſion. | 
I Nor.1747, cor. Hardw, C. 18. A note given before an act of bankruptcy, 
Ex parte Thomas, though indorſed after, is a debt upon which the 
2. indorſee may take out a commiſſion of bankruptcy 
1 P. Wms. 782. againſt the drawer. 


25 Mar. 1750, cor. Hardw, C. 19. Affidavits of debts by petitioning creditors 
Ex parte Williamſon, are neceſſary. 
3 Pe. 250, 251. 1 Att. 32. - Equitable demands may be proved under a com- 
miſhon, though equitable creditors cannot take it 
out. | 


4 July _ cor. Hardw, C. 20. A debt upon account, though not liqui- 
Flower v. Herbert, 2 Veſ. 327+ dated, is a foundation for a commiſſion. 


6 Aug. 1751, cor. Herdw. C. 21. If a debt in law is not made out, though 
Ex parte Hillyerd, 2 Veſ. 407+ ever ſo ſtrong a caſe of a debt in equity, it wall 


1 Ath. 147. not 


© © Oo Q © —» MH «a vp 9 


— 


2 AoQCHOH SOS oc DR armnnGg =m3©n =» 


> > Bw > £ © 


* * 


B F NA Ing aa TS 


not 


is Patitioniag Creditor. - B— 2387 
not be a foundation for a commiſſion of bank- 
ruptcy» | 


22. A joint creditor petition for a ſe- T. 1796, cor. Loughb. C. 
te — but the funds of each eſtate E- part! Elm 3 Ng. jun. 239. 
are applicable to the particular debts of ſuch 
eſtate. a 


23. A creditor by compromiſing his debt after 30 Mar. 1997, cor. Loughb, C. 
having ſtruck a docket, forfeits the debt, and ſhall #* parte Gedge, 3 Yeſ.jun. 349+ 
not afterwards be permitted to prove under a Th 
commiſſion iſſued upon the petition of any other 
creditor , 


24. The bond upon ſuing out a commiſſion of 14 Aug 1797, cor. Loughb, C. 
bankruptcy muſt be by the petitioning creditor, the —— en. 554+ 
commiſſion therefore was ſuperſeded on account e 
of his infancy. 


See. 4. Of the Act of Bankruptcy. 3 


1. Conmigoners cannot examine a bankrupt's H. 1719, cor. Parker, C. 
wife againſt her huſband touching his bank- W Famer, 1 P. V. 611. 


ruptcy. By the common law ſhe cannot be a wit- Abr. 98. fl. a, 3, 4 
neſs for or againſt her huſband ® ; and though the » x Inft. 6. a Vern. 79. 
ſtat. * 1. authorizes the commiſſioners to ex- 12 Vin. 11. pl. 2b. 
amine the wife touching any concealment of his 


goods or effects, yet neither that or 5 Geo. 1. c. 24. 
extend to examine the wife touching the bankrupt- 
cy of her huſband, or whether he had committed 
an act of bankruptcy, and how and when he be- 
came bankrupt. And if the commiſſioners com- 
mit the bankrupt's wife for refuſing to diſcover the 
goods and effects of her huſband, or the time and 
manner of his becoming bankrupt, and keep her in 
priſon till ſhe ſhall make the laſt-mentioned diſco- 
very, the commitment is illegal, and ſhe ſhall be 
diſcharged. Till 5 Geo. 1. c. 24. the commiſhon- 
ers could not examine the bankrupt himſelf touch- 
ing his bankruptcy. 


2. A. had a running account with B. a banker, T. 1725, cor. King, C. 
and had 3e00l. in his hands. B. paid A. 1000 J., for Pee v. Bland & al. 
which A. inſtead of a receipt gave B. a promiſſory 2 Eg. Abr. 95. 


note, who aſſigned it to H., and then B. became a It was infifled that — this 


bankrupt. H. ſued on the note, and A. not being able * * promiſſory _ — ats. 
to prove on the trial that B. — a bankrupt at the — — ny And — 1 | 
time of the aſſignment, H. recovered ; then A. brought bands, and it could not be ima- 


a bill for an injunqtion, and to have a diſcovery whether ons ante) — 


the note at the ſame time that ſo 


the Menment was net made after the time it bore _ much money was due; and if fo, 
0 
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that then the 10007. ſhould be No prof was made of the bankruptcy of the time of 


taken as ſo much money paid, the aſignment, only that he could not pay it, * 


met or of hve]. ver opt out of th g, King, Chancellor ite 


bankrupt's eſtate, and nat be a ple are ſo careleſs to give notes inſtead of receipts, 
creditor for 30co!. and pay the it is moſt fit they ſhould ſuffer, than innocent ferſans 


ESTI een who know nothing of their tranſactions. Bill dif. 
EE miſſed. | 
' M, 2726, cor. King, C. To ſtop payment, is no act of bankruptcy, 


Blond's taſe, cited in Burrcug bs v. amineau, N., 3. 


T. 1734, cor. — E63 pes arreſted oy 29 U. _ * he had 
Ex parte Bartm, money ſufficient to pay the debt, yet choſe rather to po ty 
* 4 —4 : = * A priſon, in order, as he W a his wid to 
7 8 come to a compoſition. Per Lord Chancellor—Thig 
is an act of bankruptcy within 1 5 1. c. 15.; 
though, without ſuch intent, yielding himſelf to pri. 
ſon was not, unleſs he lay there two —— 
otherwiſe where the party procures himſelf to be 
arreſted upon a ſham debt; for that, by the ſtatute 
of the 13 Eliz. c. 7. is immediately an act of 

bankruptcy. 


21 Feb. 1737, Dom. Proc. © $5. The committing a ſecret act of bankruptcy 
De Gols and an tber v. Jenes before the petitioning creditor's debt accrued, will 
& al. 4 Bro. P C. 317. — + — - 
Firref. 213. 7 Vin. 66. c. 9. not invalidate the commiſſion ſued out by him. 


Eq. Ar. 97. c. 4. nomine De Gols v. Ward. 


4 Bro. P. C. 32. (n.) 7 vin. S. C. In what caſe a ſecret act of bankruptcy 
119. 6. 2+ nomine Ward v. Read. ſhall overturn all ſubſequent conveyances and ſe- 
curities made by the bankrupt, to the prejudice of 

his juſt creditors, 


M. 1739, cor. Hardw. C. 6. An iſſue being directed to try the bankruptcy 

Fj. rig. js. Of John Ward, upon trial at bar in B. R. be wa: 

7 Pin. Abr. 119. pl.2. found to become bankrupt 26th Auguſt 1725, and 
Lord Chancellor taid, this was now, upon the equity reſerved, plaintiffs (truſtees 
— nn, cod =__ = for the South-Sea Company) prayed an account, and 
hoped never would again; and £9 ſet aſide canveyances that John Ward had made 
that therefore it was incumbent ſince his becoming bankrupt. The nature of the caſe 
— bee au could (as ſtated by Lord Chancellor) was of a gentleman 
that here appeared 8 ſcheme of having a very great eſtate, and not much indebted, 
fraud 3 many years to de- except the demand by the Samt h-Sea Company. By 
W deeds of conveyance of 25 and 26 Auguſt 1725, 
and by ſubſequent deeds, all the real and perſonal 

eſtate of 7. V., even to houſehold goods, are 

veſted in truſtees to pay pretended creditors, the ſan 

Joining with the father, but not one of the pre- 

tended creditors; and no diſtreſs from any cre- 

ditor, c. Amongſt the truſts is the extraordi- 

nary power in the deed of September 1725, for 


* 
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J. I. to charge any other debts: and laſt of all, 
the whole ſurplus of all the eſtates is veſted in the 
bankrupt's ſon. Then come the marriage articles 
in June 1729, and therein every one of the former 
deeds are recited to be in confideration of the mar- 
riage of the ſon with A. B. and 4000/. portion, 
8 not proved paid), The ſurplus agreed to be 
ubject to a term of 200 years, to pay 400/. a year 
to 7. V. for life, if he ſhould particularly demand 
it, and then for his ſon and his wife: then . V. 


was to purchaſe lands of 1000/. per ann. in tail 


to his ſon, remainder to his right heirs, 

with power as to portions for children, and power 
for truſtees to provide coach and horſes for J. . 
Then there is another deed of ſooner date by the 
ſon, ſubjeQing the manor of — to ſome uſes. 
A bill was brought by the aſſignees to ſet aſide 
theſe deeds, c. An iſſue was directed, and the 
jury find J. V. bankrupt 26th Aaguſt 1725, being 
the date of the firſt deed of releaſe, by which that 
deed is over-reached. And the judges certify that 
this deed wat the act of bankruptcy, as being made to 
defraud his. creditors. Lord Chancellor The 
queſtion is, what the conſequence of this verdict 
is, 1ſt, in law, and next in equity? At law, this 
deed and all ſubſequent ones are yoid. But it was 
objected from the ſtatute 21 Fac. 1. that the com- 
miſſion of bankruptcy was not taken out till 
20th November 1730, above five years after the 
act of bankruptcy; and by a clauſe in that ſtatute, 
purchaſers in ſuch caſe are not to be impeached, &c. 
ut his lordſhip held, that this clauſe only affects 
purchaſers bond fide, without notice of the fraud 
and act of, bankruptcy; and here the ſon muſt 


have had notice of the act of bankruptcy, ſo that 


the ſon is not protected by this deed, Next the 
conſequence of this verdict. in equity; and here 
his lordſhip took notice that there are circumſtances 
of actual fraud, and that here appeared a long ſeries 
from 1725. The power in the deed of September 
1725 to charge the eſtate with any other debts is 
fraud apparent, becauſe it reſerves in effect the 
whole eſtate in the bankrupt himfelf, Sc. The 


next conſideration is, how far the ſeveral defend- 


ants are to be affected; and this is to be conſidered 
in two reſpects: 1ſt, under the deeds from 1725 
prior to the articles ; 2dly, how upon the marriage 


- articles? 1ſt, As to the deeds _ to the arti- 


cles, they concern the truſtees for the pretended 
creditors, aud thoſe creditors ; but no proof of any 
| | T 


Lord Chancellor declared he 
hai ſpoke with the C. J. of B. R. 
who had told him that the jury 
had found John Ward a bank- 


rupt from executing the deed of. 


25 Aug. 1725, and that no act of 
bankruptcy was proved before or 
aſtzr, but the execution of that 
deed, and no other act of bank. 
rugtcy till 1726, 
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real debts, and the firſt deed for that reafon found 
yoid, and therefore this is out of the caſe. Then 
the queſtion is under thoſe deeds, how it ſtands 
with the ſon? And his lordſhip held, that he' is 
affected with the act of bankruptcy and fraud, 


| being party to the firſt deed, &c.z and at beſt it 


is all voluntary as to him, and the ſurplus in all 
the ſubſequent deeds is reſerved to him. Next ag 
to the marriage : and here his lordſhip ſaid was the 
only appearance of difficulty, ſo as to the perſons 
provided for; and as to J. V. himſelf, he cannot 

of the conſideration : all the parties to bg 
conſidered are Ward's ſon, and his intended wife 
and the iſſue. 1ſt, As to the ſon ; his caſe is not 
immediately the marriage-articles, he had notice 
of the- bankruptcy of his father before. It was 
objected that the ſon is to be conſidered as a pur. 
chaſer by the articles, and the ſtatute not mention- 
ing notice and where the commiſſion is not fued 


out within five years, c. But his /ord/bip held, 


that articles in equity are the ſame as actua / conveys 


ances at law, and not to be impeached in _ but 


held, that the ſon could take nothing under the 
articles but what he had before. But ſu 
e it ſo, his lordſhip ſaid, the clauſe in & 
atute 21 Jac, 1. is not to be conſidered in the 
large ſenſe contended for, ſo as to extend to all 
purchaſes ; but held that this clauſe is to be com- 
pared to the clauſe in the ſtatute 13 Ez. c. 7., 
which provides againſt purchaſers having gotice of the 
Fraud. The ſtatute 21 Fac. 1, takes notice of the 
former acts againſt b pts, and is for further 
13 for creditors; therefore his lordſhip 
eld this caſe like and warranted by the con- 
ſtruction made on the ſeveral ſtatutes about 
leaſes by eccleſiaſtical perſons, 1 Vent. 244. Bayh 
and Murrin, the laſt reſolution in that caſe. And 
fo held that all the flatutes againſt bankrupts are to be 


conſtrued together, and to be conſidered. all as om 


fatute ; and there was no pretence but that the ſon 
had notice, and therefore (the ſon) cannot protect 
himſelf under the ſtatute. Next as to his wife and 
iſſue : the ſon's wife, for what appears, is an inno- 
cent perſon; no evidence to ſhew her father had 
any other notice than what appears from the deeds. 
But his lordſhip thought notice of the deeds was 
no notice of the fraudulent intent of theſe deeds, 
other than as to the ſon, who was party, &c:z 
and if the ſon's wife had no notice of the bank- 
ruptcy, ſhe cannot be affected in equity _ 

| $ 


8 3 * r —_ * r e = -—” "OX 


SX. 


Kr 


8 


T7 8A A NT.. 


Q. 


T=antreoStTEFaATESSETSISEREE 


2 eo7FT for] fs & © 


— 


bankruptcy. Next as to the iſſue of the marriage: 
iſt, as to the heirs of the body of the ſon, that is : 0 
an eſtate-tail in him; and his lordſhip agreed, that | 
in marriage-articles, where the limitation is to the 
heirs of the body by the wife, there it ſhall be carried 
into 2 ſettlement, but otherwiſe where the limita- 
tions is general to all the iſſue; and that this was the 
real intent appears by the proviſion of 6000/., 
which is expreſsly for the iſſue of the marriage, 
and extends to the eldeſt ſon as well as to the reſt 
of the children. This Gooo/. is ſecured by a 
power and truſt z and his lordſhip held that the 
iflue are to be affected with the notice to the fa- 
ther and mother and truſtees. As to plaintiff's 
objection, that the proviſion is of the ſurplus only 
after the fititious debts paid, this would be 
ſtrange, and their proviſion ought to be what was 
really due. As to the bankrupt's power to charge 
other debts, his lordſhip held his joining in the 
marriage-articles was an extinguiſhment of that 
power, and amounted to a revocation. Ergo, 
decreed the marriage-articles to be ſet aſide as to 
all the uſes, except as to the jointure of the wife, 
and the 6000/7. for the iſſue. 


7, Where there is a doubt of the bankruptcy, 11 Je 1743, cor. Herde. C. 
and the bankrupt is out of the kingdom, the court H Cuſion, the Bantrage, 
will not ſuperſede the commiſhon on petition, but gay - 282 
ſend it to trial: but where the bankrupt is at home, Vide Green, 40, 41. 

the court will ſend it back to the commiſſoners, to | 
conſider if on the evidence they can declare him a 


bankrupt or not. 


8. Abſconding to avoid an attachment upon an 28 Mar, 1747, cor k 
award for non-delivery of goods purſuant to an £#g*%4 v. Zade, 1 Aud. 196. 


award, is not an act of bankruptcy within the ſta- 


tute of Fac, 1. c. 15. ; but it muſt be a departing 
from the dwelling-houſe to avoid the payment r 
juſt and true debt, and not the delivery of goods; 
for that is a duty only. 


3 . * | 
9. By an act of bankruptcy, all the bankrupt's 25 Nov. 1749, cor. Hardw. C. 


real and perſonal eſtate veſts in the aſſignees from B v. __ yl 


the time it is committed, and it controls all ſub= %% x; f 

ſequent acts of the bankrupt with regard to fair- $8. Willon 2 . 
neſs or fraud in them; ſo that a ſale of goods, by H+ 73 Geo. 1. in Rm. 
bankrupt, after the act committed, is a ſale of the 


property of the aſſignees, for which they may 


maintain troyer; ſo it is as to the payment of 
money, | 


10. A 


* 
i —"Þ 
* 
- 
% 
* 


* ns 4 2 8 10 * 
Clavey v. How, 2 Veſ. 19. ditors, may be evidence of an act of bankruptey, 
Vide Twine's caſe, 3 Co. 80. | : ; | 
Jacob v. Sheppard, 1 Burr. 478. . ; OR . 
21 Dec. 1753, cor, Hard v. C. II. A perſon denyin himſelf to a creditor who 
| Fx parte Hall, 1 Ath. 8 called at. I 1 o'clock at night, is no act of bankrupt. 
le appears that H. and hig cy, for it cannot be ſaid to be done with an intent 
were both in bed, the wife ſpoke */ . 4 4 hp . 4s 
out of the window to the perſons fo defraud his creditors, which is the ingredient the 
who called; they refuſed to tell acts of parliament require to make a man a bank. 
their names, when ſaid, 8 . 8 | 
«© Whoever ye are, if you will P ; . . N | 
4 come to-morrow, or any other proper ume, you may ſpeak with my buſband. On the evidence of 
the perſons who called, (one of whom was a creditor,) the commiſſioners declared the petitioner a bank- 
rupt. Qa mirum ! Vide Whitlock's caſe, Sel. Ca. in Ch. 46. where it is ſaid, if commiſſioners find a 
man a bankrupt who is not ſo, an action will lie again them. G ; 
A denial to a creditor whoſe ſecurity is payable at a future day is not an act of bankruptcy. Yide Ex 
parte Levi, 7 Vin. Abr. 61. pl. 14+ ante, . 3. pl. 9. 


This caſe was ſo flagrant, that S. C. Lord Hardwicke however referred it to a 
Lord H. ſaid, in a ſecond ſuch [aſter to ſettle the coſts, and aſcertain the da- 
-  _ he would commit the mages ſuſtained by the petitioner, and the petition. 

eh. — ' ing creditor to pay the amount in a fortnight, 
otherwiſe the bond to be aſſigned, in order that a 


jury may give damages to the value of the wh 
penalty, if they ſhould think fit. Gu 


5 Mar. 1754, cor. Hardw. CO. 12. Where the act of bankruptcy is lying in 
Barecll and others v. Ward and 9201 two months, a perſon ſhall be deemed a bank- 
, Ptberty 1 Ati. a6 rupt from the firſt day of his ſurrender to priſon 

by relation, ſo as to over-reach all intermediate 
tranſactions. 


T. 1781, cor. Thurlow, o. 13. A conveyance of alls a trader's goods (he 


* End r being ſolvent at the time, and continuing in trade 
Bai 39. s — three years after) held by the Lord Chancellor not 


 Bankr. Laws, 110, 111. Ket- an act of bankruptcy, and a new trial ordered, the 
% & —— * v. 2 jury on the firſt having found him a bankrupt. 
2 The dead ar creed an On the new trial, and a caſe reſerved and argued 


inſolvency in the trader; for after in B. R., it was determined to be an act of bank- 
having aſſigned over all he can ruptcy. 

dave nothing to trade with. Yide 

Law and Skinner, 2 Blackſt. Rep. 996. 


3 June 1790, cor. Thurlow, C. 14. Payment of a bill of exchange after the 
- e . holder had iſſued a commiſſion is an act of bank- 
Vide Ex — 3 ruptey. The holder was ordered to refund, and 

4 April 1797. the commiſſion ſuperſeded. 


K. 2792, cor. Thurlow, z 15. A fraudulent ſurrender of a copyhold eſtate 
—— is not an act of bankruptcy under 1 Fac. I. c. 15. 
eee e. J. 2., for no proceſs can iſſue to levy a debt on 3 

copyhold eſtate. a 
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Sec. 5. Of Creditors and Proof of Debts. 


1. A Man buys lands and has a conveyance, and M. 1684, cor. North, C. 8. 
before payment of his purchaſe- money he (, Tormers 1 Hen: 268, 

becomes a bankrupt; the vendor ſhall not be put 20 Co 

to come in as a creditor for the purchaſe-money, 

bur there is a natural equity without any ſpecial 

agreement, that the land ſhall ſtand charged with 

payment of the purchaſe-money, 


2. One lends money to a bankrupt after com- T. 1690, cor. Lds. Comre. 


miſſion ſued out, but without notice of the com- Hichcox 1 — — al, 


miſſion. By two lords commiſſioners againſt one , x,. 46-.334. fl. 5. 348+ Nl. B. 
(who doubted) he cannot come in as a creditor theta 


under the ſtatute, 
» Plaintiff lent a ſum of money on mortgage p. 1695, Cane. 
of Cates and took a mortgage bond ; afterwards Wiſenes v. Carbonelly 


1 Eq. Abr. 312. pl. g. 


be lent 2000/. on the equity of redemption, and , Ord- Cuiz, 8 Mar. 1794s 
P20. | 


took a bond likewiſe. Mortgagor became bank- 
rupt, and the houſes were inadequate to pay the 
money firſt lent. Plaintiff brought his bill to have 
them ſold, and to come in as a creditor upon the 
bankrupt's eſtate for the deficiency. Decreed. 


4 A creditor by ſtatute ſhould only come in p. 1706, C. B. referred fromC. 
pro ratd, if the ſtatute be not ſued and executed Si- —_ — and anothery 
before the bankruptcy, though the lands in fee r. Wan. = 


were bound by the ſtatute. 2 Eg. Abr. 116. fl. 1. 

Vide 21 Jac. 1. c. 19. f. 9. 
as to creditors by judgment, ſtatute, or recognizance. Yide Orlebar v. Fletcher, where a judgment. 
creditor, ſeeking to extend the bankrupt's lands in the hands of a purchaſer, was decreed to eome in pro 
. 1 P. Wms. 737. | 


5. A. being ſeiſed of ſeveral copyholds in fee, M. 1709, cor. Cowper, C. 

mortgages them; and afterwards mortgages part pay — * 

of them to another, and then mortgages other part ½% 07a. Ds Fay * 

of them to a third perſon; but there was no ad- tft, 

mittance, or if there was, it was entered in a wrong 

book of the manor. The mortgagee relied upon 

the mortgagor, who was deputy ſteward of the 

manor, to do every thing that was needful, but he 

entered the ſurrender in a wrong book, contrary to 

the cuſtom. And afterwards mortgaged the land 

a fourth time; then he became bankrupt. Per 

Lord Chancellor Where there is a ſecond mort- 

gagee of part of the lands that were before in 

mortgage, he ſhall not redeem part of the firſt 

mortgage, and ſo put the firſt mortgagee to ſeek 

what is due to him out of the reſidue of the lands, — 
Vol. I. 0 when . 
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T. 1710, Cane. 
Holland v, Calliferd, 2 Vern.652. 


* Lord Macclesfield is aid 
to have doubted this point, Til. 
1720, Ex parte Bayley. Vide Ex 
parte Caſwell and others, 2 P. 
Was. 497. 


T. 171 3, cor. Harcourt, C. 
Ex parte ' ih, 1 P. Wms. 237. 


2 Eg. Abr. 104. pl. 1. 


Bankrupt. 55. 


when he hath a precedent title to the whole; but 

aying all that is due, he ſhall redeem the whole. 
t was ordered that the ſecond mortgagee ſhould 
redeem fo much as was contained in his own 
mortgage, the Ma#er ſettling the proportion the 
ſecond mortgagee ſhall pay to the firſt. And it 
was alſo decreed, that the fourth mortgage being 
without notice of the third, and the third being 
entered in a wrong book, the third ſhall. be poſt. 
poned, and the fourth ſtand in the room of it: and 
that after the fourth mortgage is ſatisfied, the third 
ſhall be let in. It was objected, that the aſſignees 
of the bankrupt have the legal eſtate, and being 
creditors, have an equitable right, which will pre- 
vail againſt equity only. Lord Chancellor - They 
ſtand but in the place of the bankrupt, and this 
third mortgage would have been good againſt the 
bankrupt himſelf, and therefore ſhall be good 
againſt the creditors; and the third mortgagee 
ſhall come in as a creditor, to have his dividend of 
the bankrupt's perſonal eſtate, for ſo much as the 
third mortgaged lands fall ſhort of ſatisfying what 
is due upon that mortgage. . 


6. A. on his marriage gives bond to leave his 


wife 500 J., or a third of his perſonal eftate, at her 


election, the wife having had on her marriage a 


poem of 500 J. ſecured by land. A. becomes 
bankrupt. Decreed the wife to come in as a cre- 
ditor on her bond, and what ſhall be paid in reſpect 
thereof to be put out at intereſt, and the intereſt 
to be paid to the creditors during the bankrupt's 
life; and the principal to the wife if ſhe ſurvived 
her huſband “. 


7. A. lends money to B. and C. on bond. A. 
ſues C., and — 4 in execution on a ca. ſa., 
whereupon C. pays A. 241. A. then conſents to 
his diſcharge, B. became bankrupt. On the au- 
thority of Bower v. Swadlin, 1 Atk. 294. it was 
contended, that the debt being entire in law, the 
whole debt was diſcharged. Sed per cur. Let the 
obligee come in as a creditor under the commiſſion 
againſt B. for a moiety of the remaining money 
due on the bond, for the execution againſt C. being 
ſubſequent to the aſſignment of B.'s eſtate, ſhall 
not diſcharge A.'s demand as to that eſtate z but 


in regard B. and C. were each in equity liable 


to half the debt only, and C. was not the original 
debtor for the whole, A. ſhall only have relief _ 
5 
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B's eſtate for a moiety v. And Lord Chancellor 
ſaid, that if B. had been the original debtor, and 
had borrowed a# the money, A. ſhould have come 
in as a creditor for all his debt þ. + Vile Ex 


8. A. by articles was to build houſes... B. furniſhes 
him with materials, and takes an allignment ot the 
articles for his ſecurity, but before the aſſignment 
A. was a bankrupt, B. has a ſpecial equity, inaſ. 
much as by what he advanced, A. was enabled to 
perform his agreement to the common benefit of the 
creditors, and therefore B. ſhall have all the money 
he advanced after he had a ſpecific interefl in the 
articles; but as to what he gave credit tur before, 
he truſted as another creditor. 


9. If a man trade with a bankrupt between the act 
of bankruptcy and the commiſſion ſued out, whether by 
delivery of goods or payment of money, without notice 
of the act of bankruptcy, the bankrupt keeping 
open trade, ſuch perſon ſhall come in as a creditor, 


10, Creditors who come into the commiſſion 


ſhall not impriſon the bankrupt ſor not paying the 
debt. | 


11. Though a creditor proves his debt and 
becomes aſſignee, he may take the bankrupt in exe- 
cution, if he will waive his benefit of the ſtatute, 

The reaſon of a creditor's proving his debt is, 
that he may oppoſe the bankrupt's diſcharge, 

No election in caſe of a creditor's proving his 
debt to be paid out of the baukrupt's effects, if no 
effects. 


12. On a petition praying to be admitted a creditor 
en a note, payable at a future day, given fr goods fold 


and delivered, the commiſſioners having refuſed to admit 


the petitioner as ſuch, in regard the bankruptcy was 
between the date of the note and time of payment. 
Parker, Chancellor, ſaid, that this came improperly 
before him for his determination on a petition 
that he had nothing to do in ſuch caſes, but to 
direct and ſee that the commiliioners do their 
duty, and cannot order them to admit any one 
creditor, But ſaid, he might day /o much money in 
the commiſſioners * hands as will anſwer the propor- 
tion of the debt in caſe it ſhould be allowed of, and 
that a bill might be brought for that purpoſe in or- 
der to determine it. Objected that bankrupt might 
plead his certificate and diſcharge at law, if an 


action were brought on ſuch a note. But per cur. 
O 2 — That 
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® Quare, Why not the peti- 
tioner come in for the remainder 
of his whole debt, fince each 
obliger was liable for the whole. 
parte Ryſwicke, 2 P. Wms. 89. 


P. 1715, cor. Cowper, C. 
Langton v. Hall, 
7 Vin. Abr. 71. pl. 4. 
2 Eq. Ar. 108. pl. 1. 
Lord Chance'l:r compared this 
to a caſe of a man building a ſhip 
who becomes bankrupt, and B. 
at.erwards furniſhes materials to 
finiſh it. B. ſhall hive a// his 
money, and not come in average 
with the other creditors. 


T. 1716, Canc. 
Cro/tley's caſe, 
7 Vin. Abr. 69. pl. 6. 
2 Eq. Abr. 104. pl. 2. 


H. 1719, cor. Parker, C. 
Ex parte Fames, 1 P. Vn. 61. 
V'Je Ex parte Salkeld, poſt. 
Vide Anon. 2 P. Wms. 394 


T. 1519, cor. Parker, C. 
Ex parte Salkeld, 
1 P. Wns. 560. 562, 3. 
Vide Ex parte Capot, 1 Atk. 
219. Ex parte Ward, 1 Atk. 153. 
Ex parte Lindicy, 1 Atk. 220. 
Ex parte Dorvilliers, 1 Atk. 221, 


T. 1720, cor. Parker, C. 
Burdeck's caſe, 
7 Vin. Abr. bg. pl. 7. 
2 Eg. Abr. 104. pl, 3. 


* Quere aſſignees hands. 

Note; The law upon this 
ſubjeft is now altered; for by 
$5 Geo. 2. c. 30. ſ. 22. perſons 
having bonds, notes, &c. pay- 
able at a future day, may not 
only prove their debts, but may 
petition for a commiſſion. 


"Y 


\ 
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— That is not ſo, beeauſe the clauſe ſays cauſ4 
\ aFionis accrued before the bankruptcy, which can- 
not be in this caſe till the money is payable ; and 
why may not ſuch a note for a precedent debt be 
ſaid debitum in præſenti, et ſolvendum in futuro. As 
to the honeſty of the note, that may be inquired 
into, and will be no objection, becauſe the honeſty 
of a judgment, bond, c. is liable to the ſame 
inquiry; and though this note was given to S. who 
is now abroad, yet, it being now 2 to another, 
there is no occaſion for an inquiry on what terms 
it was given him; and to call him to be examined 
to it becauſe primd facie it carries the face of truth, 
It is uſual not to grant a commiſſion on the petition of 
creditors on ſuch notes till the day of payment comes, 


H. 1722, cor, Macclesfield, © 13. A. draws a bill payable to B. on C. in 
| Ex parte Ryſwicke,z P. in mi. 89. Holland for 100“. C. accepts it; afterwards 4. 


—— — to and C. become bankrupts, and B. receives 40 of 


aſcertain whether the 40 f. was the bill out of C. 's effects; after which he would 


d out of A.'s effects in C.'s come in as a creditor for the whole 1004. out of 


d t of C,'s own effect . X . 
Es tn the — A. 's effects. B. permitted to come in as a creditor 


Cipal eaſe.— Where ſeveral debt · for Gol., and the Maſter to ſre whether the other 


— ons det be 40“. was paid out of A. 's effects in C. 's hands, or 
at liberty to prove the whole un- Out of C. s own effects; if the latter, then C. is 


der each commiſſion, if, at tbe a creditor for this 40. alſo, but if out of A. 


time of proving, he has not ac- . . 
tually received any part ſatisfac. effects, then 401. of the 1001. is paid off, 

tion, and he may receive dividends under every commiſſion, ſo that he does not take more than 204, it 
the pound on the whole debt. Vide Cooper v. Pepys, 1 Atk. 106, Ex parte Wyldman, à Veſ. 113. 


& 1 Atk. 109. S. C. 
It does not apprar in what manner a c'editor can prove the 2bole of a debt, when in fact he has re- 


ceived a part before the bankruptcy ; for he is only damnified as to what was due at the time of the 
commiſſion. ide Ex parte Marſhall, : Atk. 129. Kcttier v. Raynes, Cooke's Bankrupt Laws, 176. 


or 205. in 4 edit. ; 


* 
A © A MY he” . ²˙——t Tr...... ⅛˙⅛•—⅛ĩiCQ 7 , — ISR 


M. 2722, in Seace. 14. A perſon giving a promiſſory note becomes 
Leng v. Bland, Bunb. 120. a bankrupt before it is payable. The note is not 
diſcharged, per three barons againſt Price, B. 


An 


T. 1726, Cane. 15. If a trader being indebted on ſimple con- 
pray + caſes 7 — _ 110. tract pledges goods for the pay men t, — 4 prom iſes * 0 
k Ede Dig gp. 7 Blackd. F272, ſuch creditor ſhall have intergft, even between b 
Com. 487. Atk. 156. 236. the act of bankruptcy and the commiſſion. 


Green's Bankrupt Laws, 112. S. C. So for debts on ſpecialty creditors ſhall 
have intereſt, | 


M. 1726, cor. King, C. 16. Regularly ſpeaking, at common law none 
„ Cmparys could come in under a commiſſion of bankruptcy 
2 Fo. Ar. 105. fl. 4. but ſuch as were creditors at the time of the bank- 

Sed vide contra Pattiſon v. ruptcy, becauſe the bankrupt could not afterwards 
. Brooks v. charge his eſtate. But now ſince 7 Geo. 1. c. 31. 
* if J. gives a note under hand payable at a future 


day, before which day he becomes a . 


S2 2 
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this caſe the creditor by note ſhall come in; but if Nu 5 Geo. 2. c 30 f. 24 as 


a bond or note be given to pay money on a con- 
tingency before the happening of which con- 
tingency the obligor or giver of the note becomes 
a bankrupt, this is not within the ſtatute o. 


to the proof of debts on ſecurities 
payable at a future day. 
® But if the contingency hap- 


pens before the bankrupt's eſtate 


be fully diſtributed, ſuch credi- 


tor ſhall come in pro rata. Nd 


Ex parte Caſwell, 2 P. Wms. 497. & Mr, Cox's notes thereon, 


17. A. gives a promiſſory note for 200/., pay- 
able to B. or order. B. indorſes it to C., who 
indorſes it over to D. A., B., and C. become 
bankrupts, and D. receives a dividend of 55. in 
the pound under A.'s commiſſion, he ſhall come 
in as a creditor for 150/. out of B.'s effects, and 
if he has paid contribution-money for more than 
150/., it ſhall be returned. 


P. 1727, cor. King, C. 

Ex parte Lefebre, 2 P.Wms. 407. 
2 Eq. r. 116. pl. 4. 
Vie Cooper v. Pepys, 1 Atk. 
106. Ex parte Wyldman, 2Veſ. 
11}- & 2 Atk. 109. Ex parte 
Ryſwicke, 2 P. Wms $3, Upon 
the authority of which caſcs it 
is now an eſtabliſhed rule that the 
creditor ſhall receive his dividend 
on the whole debt proved under 


each commiſſion, (but not more than 20 s. in the pound altogether,) though he ſha'l not be at liberty to 
prove under any one commillion mo:e than what remains due at the time of the procf made, 


18. A trader on marriage gives a bond to a 
truſtee to ſecure 1000/7. to the wife if ſhe ſurvive 
him. The trader becomes a bankrupt. This debt 
ſhall not be allowed nor any reſervation made for 
it, nor, ſhall it ſtop the diſtribution. in regard it 
may never be a debt (a): ſo within the ſame rea- 
ſon an obligee in a bottomree bond (5) ſhall not 
before the return of the ſhip come in under a 
commiſſion of bankruptcy. But in either of theſe 
caſes, if the contingency happens before the bank- 
rupt's eſtate be fully diſtributed, ſuch creditor 
ſhall come in for his proportion (c). 


ruptcy,-/ide Ex parte Groome, 1 Ark. 115. 
1 Atk. 120. 


M. 1728, cor. King, C. 
Ex parte Caſw:ll, Cazalet, and 
Bateman, 2 P. Ant. 497. 499+ 
M, 28. 79. S. C. nomine Cana 
let Ex parte. 


Vide Holland v. Calleford, 


2 Vern. 652. Ex parte Bayley, 

cor. Macclesfield, in Hil. 1720. 
(a) Tully v. Sparkes, Raym. 

1546. Ex parte Jeffries, 7 Vin. 


72. pl. 7. Ex parte King, Das. 


254. Hancock v. Entwiſley 
3 Term Rep. 415. 


Sccùs where the proviſion is 


ſecured by a judgment or bond 
forfeited at law before the bank - 


Ex parte Wincheſter, 1 Atk. 116. Ex parte Mitchell, 
Ex parte Greenaway, 1 Ack. 113, Goddard v. Vanderheyden, 3 Will. 21. Hancock 


v. Entwiſle, 3 Term Rep. 436. Where the contingency upon which the money is made payable is the 


bankruptcy or inſolvency of the debtor, ſuch debt cannot be proved under his commiſſion, Ex parte 


Hill, Cooke's B. L. 282. 


(% The caſe of an obligee in a bottomree or reſpondentia bond is now provided for, 19 Geo. 3. 


t. 32. f. 2. 

10 Sed vide Ex parte Groome, 1 Atk. 118. contra. 

S. C. But in the caſe above mentioned of the 
bond, the obligee, if he declares upon his bond 
only, ſhall be barred. Sechs if in his declaration 
he ſets forth the condition as well as the bond. 


As to the caſe Ex parte Caſwell (2 P. Wms. 497.), Lord Hardwicke, in the caſe Ex parte 


Groome, 1 Atk. 118, ſaid, It is barely an opinion of Lord King, and not the cafe in judgment; but 
« he did obiter declare his opinion only. Lord Talbot afterwards doubted of Lord King's opinion; and 
in a caſe before me ſince I have differed from him entirely, and ſee no reaſon to alter my opinion.” / 


19. On a diftreſs for rent goods were ſold, and M. 1713, cor. Talbot, C. 
97 4. remained in the conflable's hands, who became a Ex parte _—_— 7 Vin. Abr. 74+ 
bankrupt ; the tenant dies, and his executor prays to be oy Vide — 3 P 12 
paid this money by the alſigneet, in preference to other 150, 
rreditors, Objected; this comes to the conſtable's 
O 3 hands 


J 
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(a) Vide Ex parte Peirſon, cor. 
Lord Macclesfield, and Wright & 
Dixon therein cited. 

Lord Chapcellor ſaid, it might 
have been otherwiſe if any thing 
had remained in ſpecie ; but here 
the muney is embezzled by the 
conſtable. 


2 1734, cor. 2 C. 
parte Buſh, 7 Vin. Abr. 74 
Pl. 8. 2 Eg. Abr. 109. pl. 4+ 


* 


31 May 1737, cor. Hardw. C. 
Ex parte Helrvell, Eig. 7 Yin. 
Abr. 102. pl. 13. 2 Ef. Abr. 
117. Pl. 6. ; 


Vide Ord. Cur, $ Mar, 1794, 
touching mortgages under com- 
miſſioners of bankruptcy. 


Bankrupt. 9 


hands by due courſe of law (a). Per Lord Chan- 
cellor - Though the la makes a difference between 
one creditor and another, yet in caſe of bankruptcy 
all creditors are upon an equal footing : therefore 


the petitioner mult come in as a creditor with the 
reſt. 


20. An attorney had been employed by one 1who be. 
came a bankrupt. The aſſignees petition to have 
the papers delivered up, and that the —_ 


might come in for his demand pari paſſu, wi 


other creditors. Per Lord Chancellor—The at- 
torney hath a lien upon the papers in- the ſame 
manner againſt aſſignees as againſt the bankrupt ; 
and though this doth not ariſe by any expreſs contract 
or agreement, yet it is as 72 being an implied 
contract by law. Rut as to papers received after the 
bankruptcy they cannot be retained z and therefore 
if the aſſignees defire it, the bill may be taxed, and 
upon payment, the papers delivered up ; and this 
although the attorney has come in and proved his debt ; 
for a creditor who had a ſecurity may come in and 
prove his debt, becauſe poſſibly his ſecurity may 
prove deficient, : 


21. T. S. mortgaged lands to W. for 1157 l., and 
afterwards mortgaged the ſame, together with other 
lands, to H., as a collateral ſecurity for 500 J. due by 
bond, and about ten days afterwards T. 8. was de- 
clared a bankrupt, Part of the premiſes was ſold 
for 1050/., and the money paid to V., but the 
commiſſioners refuſing to ſell the reſidue, and the 
aſſignees refuſing to ſatisfy the demand of H., or to 
admit him to have any ſhare of the bankrupt's 
eſtate, he petitioned for a ſale to be made of the reft of 
the mortgaged premiſes, and the money to be applied to- 
wards the diſcharge of the demands of W. and him- 
felf ; and in caſe of any deficiency, then to be admitted 
a creditor on the ſaid bankrupt's eflate for what ſbould 
remain due after ſuch ſale, and to flay any dividend in 
the mean time. Lord Chancellor referred it to the 
commiſſioners to take an account of what was due 
to MV. and H. on their reſpective mortgages; and 
ordered the mortgaged premiſes remaining unſold 
to be ſold, and the monies to be applied firſt in 
diſcharge of V. 's mortgage, and then of H. “s, to- 
gether with his coſts of this application, to be ſet- 
tled by the commiſſioners; and if the ſame ſhould 
not prove ſufficient to pay petitioner his principal, 
intereſt, and coſts, then he to be admitted 7 — 
tor 
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ditor for ſuch deficiency, and to a dividend, &c. ; : 
and that W. and H, be examined touching the 
account, and to produce upon oath all deeds, &c. 


22. Where a bankrupt's goods are fold by an yo Ap. 1740, cor. Hardw. C. 
aſſignee, a landlord can only come in for his rent, Anon. 3 th. 10%. 
pro rata with the other creditors. 
A mortgagee, who has paid the arrear of rent 
on a bankrupt's eſtate, unleſs he has an order to 
ſtand in the landlord's place, ſhall not be preferred 
to the creditors under the commiſſion. 


23. The petitioner's huſband before marriage 2 Dec. 1940, cor. Hardw. C. 
gave her father a bond in the penalty of 600 J., Er Greenaway, 1 fl. 113. 
conditioned for the payment of 300 J. to her in caſe 
ſheſurvived. The huſband has acommiſſion of bank- 
ruptcy taken out againſt him, and dies ten days after. a 
The court thinking it a doubtful caſe, whether ſhe V. Holland v. Calliford, 
ſhould or ſhould not be admitted a creditor, did not 6 

ive an abſolute opinion ; but on the aſſignees con- 
nting ſhe ſhould come under the commiſſioners 
for 150/., ordered her a dividend accordingly. 

S. C. The ſtatute of 7 Geo. 1. c. 31. extends Vide Ex parte Caſell, 
only to creditors at a future day certain, and not to = — — 
debts on mere contingencies, which have not hap- 2 

ned at the time of the act of bankruptcy com- 
mitted. 

S. C. All the caſes ſince Tully v. Sparks, 

2 Raym. 546. have been determined againſt a 
contingent intereſt, 


24. Where a meeting of creditors is properly 20 Ap. 1741, cor, Hardw. C. 
advertiſed, and ſome 45 not think l to at- * — _ * 
tend, the majority in value who are preſent have a : 
right to bind thoſe who are abſent. 

S. C. Where the drawer and indorſer of notes are Es parte Ryſwicke, 2 P. Wms. 89. 
both become bankrupts, and the creditors have Ex parte Lefebre, 2 F. Wm. 407, 
received a dividend of 69. under the commiſſion 
againſt the indorſer, they can only prove the re- 
maining 14s. under the commiſſion againſt the 
drawer, 


25. A. being entitled to 500/. marries whilſt an 28 Feb. 1942, cor. Hardw. C. 
infant ; the huſband by deed after marriage agrees N _ * 
that the 500 J. ſhall be to her ſeparate uſe for life, 174 H. ſaid, Sig deed is not 
and after her death to the iſſue of the marriage, within the meaning of 13 Elis. 
In the deed is a proviſo, empowering the truſtee & 5 —— tre, 
to lend a part or the whole to the huſband : he lent g,y1e creditor, 
him the 500 /., and in 14 months after he became 


O4 a bank» 


a bankrupt, The truſtee brought his bill to be ad, 
mitted a creditor. Lord Hardwicke decreed, be 
Should come in as. a creditar under the commiſſion far 
the money he paid to the huſband. | 


. E 1742, cor, Herde. C. 26. If a landlord of a bapkrupt ſuffers the aſ- 
» parte Peſcbarmes, 1 Atk.103- ſignees to ſell off his goods, he is not entitled to 
| his whole rent, but muſt come in pro ratd with 

other creditors under the commiſſion. | | 


29 Mar. 1743, cor. Hardw. C. 27. Commiſſioners have no power to admit ſes 
Vide ** — parate creditors to prove debts under a joint com. 
n 799 miſſion, without the ſanction of the court. 


29 Mar. 1743, cor. Hardw. C. 28. The reaſon why commiffioners of bankrupty 
Harte Benner, 2 All. 528. compute intereſt on debts no lower than the date 
of the commiſſion is, becauſe it is a dead fund. A 
ſalvage to each perſon is as much as can be ex- 

pected upon a general loſs in ſuch a ſhipwreck. 


= 2743s car, wp. 29. Where a bankrupt's eſtate is _— 2 

— Vs » pay all with a large ſurplus, creditors whoſe de 

Agrees 1 Ath. 75. 77. 80. = intereſt hall be Sr intereſt ſor their re- 
ſpedtive debts from the time the computation of it 
was ſtopped by the commiſſioners; but ſuch as are 
creditors by bond, not beyond their penalties. 

S. C. The proof of a debt before commithoners, 
unleſs an objection made in a reaſonable time, is 
concluſive, and the bankrupt's repreſentatives are 
bound by it. 

S. C. Where there is mutual credit between a 
bankrupt and a creditor, the commiſſioners ought 
to ſtop intereſt on bath ſides at the time of the 
| bankruptcy, or compute intexeſt on both ſides till 
the ſettling the account. | 


#3 Dec. 2743, cor. Hardw. C. 30. WK draws bills of exchange on H., who had 


Ex farte Walton & al. no effects of V. in his hands. They are tranſ- 
1 Ad. 122. 124. 


In bills of exchange there is a mitted to R. and Co., and indorſed over by them 
double contract ; the firſt between to ſeveral perſons, The aſſignees of R. and Co. 


the principal debtor and creditor z admitted as creditors under Vs commiſſion, for 


and alſo an implied contract tha k * 
— Aebtor will indem. ſo much as they have paid to the indorſers of W.'s 


nify the ſurety ; ſo that if the bills of exchange under R. and Co.'s commiſſion. 
creditor th: indorſee comes upon | 

the ſurety the indorſer, the indorſer or his affignees may come in againſt the original or principal debtor, 
So, where an indorſer is barely a ſurety, and no conſideration is paid by the original drawer. 


8. C. A. draws a bill on B., who has effects of 
A's in his hands; afterwards it is negociated and 
| | indorſed 


Bankrupt. 35. 


1 


1 


e 
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indorſed over: this will not make the indorfers 
only in nature of ſureties to A., but every indorſer 


- will be conſidered as a new original drawer. 


| 31. Commiſſioners upon the day of chooſing 
aſſignees are not to examine critically into the debt, 


1 Aug. 1944, cor. Hardw, C. 
Ex parte Simpſon, 1 Ath. 68. 


but admit creditors for what they ſwear is due to 


them, as they are liable to an account after» 


wards. R 
A creditor by bond and an open account like- 


| wiſe ſhall be admitted to prove the bond, becauſe 


the commiſſioners can ſtill take the account; and 
upon a dividend he ſhall be entitled to no more 
than is due to him on balance. 

A creditor in all caſes of open accounts ought 
not to be excluded till the account is taken, becauſe 
then the choice of aſſignees might ariſe from a 
minor part in value of the creditors, but ſtill if 
commiſſioners have juſt grounds to doubt the debt, 
they do right to admit it only as a claim, 


\ 

32. J. G., previous to the marriage of the peti- 
tioner and his daughter, by bond became bound to 
the petitioner in 2000 l. conditioned as follows: 
00 That if the marriage took effect, and if the 
« heirs, &c. of J. G. ſhould, at the expiration of 
« 12 months after the death of the ſurvivor of the 
« ſaid J. G. and B. his wife, pay unto the peti- 
10 tioner, his executors, Wc. 1000 1. And alſo 
ce if the ſaid 7. G., his heirs, &c. ſhould, until 
«the 1000 J. became due and was paid, pay unto 
te the petitioner, his executors, c. intereſt for the 
« ſame at the rate of 4/. per cent. half-yearly on 
* Chriſtmas and Midſummer days in every year, the 
&« firſt payment to be, &c. that then, &c.” By arti- 
cles bearing even date with the bond, this money 
was to be laid out at intereſt, and the intereſt to 
be paid to the huſband for life, then to the wife, 
and then the principal to be divided amongſt his 
children as therein mentioned. F. G. the father 
paid all the intereſt up to Chrifmas laſt ; but none 
of the payments were made preciſely on the day 
they became due, but ſome days after. Before 
Midſummer, no intereſt being due on the bond, the 
father became a bankrupt; and now the petitioner 
prayed to be admitted a creditor under the com- 
miſſion for the 1000 J. ſo ſecured. It was argued 
for the aſſignees, that no action could be brought 
on this bond at the time of the bankruptcy, an 
therefore 


20 08. 220,005 nin 6, | 
x parte Winchefler, g Mad. a7t. 
Fade next — — 
Groome, I Atk. 115. deter- 
mined differently by Lord H. on 
3 
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therefore it was no debt; and that the intereſt ac- 
crued at Midſummer, ſince the bankruptcy could 
not entitle the petitioner to be let in. And that 
though an action lay at common law upon non- 
payment of the money at the day in the condition, 
even though it was paid at a day after, yet now by 
4 and 5 Ann. c. 16, /. 12. money paid after the day 
might be pleaded in bar as well as at the day, pro- 
vided it was paid before the action was brought: 
ſo that this caſe was within the act; and conſe. 
quently as no action could be brought, no debt was 
In Tully and Sparks, 2 Raym. due. But Lord Hordwicke, conſidering the act as 
7546, there were two contingen- applicable only to bonds payable at a cerfain day 
cies; and as both had not hap- . . 
ned at the time of the act of and place, and this a bond payable, as to the in- 
— it being uncertain tereſt at ſeveral days, and as to the principal at a 
whether the bond would ever be- day future and uncertain, and therefore not within 
come due or not, it was impoſſi- j 
ble to make ſuch abatement of the words or intent of the act; and that the penal- 
5 Per cent. as the act directs, and ty might have been recovered at law before the 
therefore cur. B. R. were of opi- hankrupte z ordered the petitioner to be admitted 
pion the bond was not within — 1 ow * 
ſtat. 7 Geo. 1. a creditor for principal and intereſt, and the divi- 
dend he ſhould receive to be laid out according to 
the articles: and ſaid, this court will relieve the 
aſſignees only upon equity being done according ta 
the condition, 


20 OR. 1744, cor. Hardw, C. 33. A huſband by articles previous to marriage, 
Ex parte Groome, covenants to leave his wife 600 J. in caſe ſhe ſur- 
3 -#t, 115.115, 19. vives him; he becomes a bankrupt, and dies before 
; any dividend made: the wife, as the law now 
ſtands, cannot be admitted a creditor under a com- 
miſſion againſt the huſband. 

A bond payable by inſtalments, the obligee 
upon a breach of payment of the firſt inſtalment 
gets judgment for the whole penalty. On pay- 
ment of the money due and colts, even a court of 
law will act equitably, and relieve the obligor. 

The cafe Ex parte Caſavell, 2 P. Wms. 497. was 
an obiter opinion of Lord King only, and not the 
caſe in judgment. 

A. a debtor to a bankrupt before his bankruptcy, 
and creditor to him upon a contingency that takes 
place after the bankruptcy, ſhall not be at liberty 
to ſet off under the clauſe relating to mutual 

_ credits, 


Note; Lord Hardwicke, on hearing the r Ex parte Wincheſter and Ex parte Groome, faid, 
theſe are caſes of ſome value, more often of hardſhip and compaſſion. Many caſes have ariſen on this 


point. The two principal caſes fall under very different confiderations. In Wincheſter's caſe, the 
father gave a bond to the huſband to pay him 10001, after the death of himſelf and wife, with intereſſ in 
the mean time. How can the party be relieved againſt the penalty but by paying what is in conſcience 
due out of the eſtate? 1n that caſe there was a breach of the condition before the bankruptcy, fer 1 
, inter 


* 


3 
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was net paid, and the pendlty tus forfeited at law. In Groome's eaſe, Lord H. was | 
— but in that there was no remedy at law before the bankruptcy or commiſſion, 242 — 
the getitiover could not be admitted a creditor, Lord H. added, that the caſe of Groome might have 
many hardſhips, but he could not, as the law ſtood, determine otherwiſe, His lordſhip hoped, how- 
ever, that ſome gentlemen who heard him would think of à clauſe by way of amendment to the lat 
bankrupt 28, which might remedy and ſettle the points before his lordſhip for the future. 


34. Stephens, formerly a trader in Holland, fails 26 08. 1744, cor. Herde. C. 
there, upon which there was a cefſio bonorum : he Er parte Burton, 1 Ath, 255, 6, 
comes to England, and is appointed a governor 
abroad: he applies to one Burton to be his ſecurity 
to the African Company, and to advance him a ſum 2 
of money, who agreed to it, provided Stephens 
would give him a bond that ſhould compriſe the 
remainder of the old debt due before the co bhono- 
rum, as well as the further ſum advanced, which 
was done accordingly. Stephens afterwards be- 
comes a bankrupt, and the commiſſioners doubting 
if Burton ought to be admitted a creditor for the 
whole money, he now petitioned for that purpoſe. 

Lord Chancellor, on the circumſtances of the caſe, 
was of opinion he was entitled to be admitted a 
creditor for the whole money upon his bond, 

If a debtor cleared under the inſolvent act aſter- 
wards gives a bond for the reſidue of the old debt, 
this will be binding upon him. 

If a bankrupt after his diſcharge, gets future 
effects, in point of juſtice he ought to make good 
the deficiency, though no court will compel him. 

Lord Chancellor ſeemed to think if a bankrupt, 
after his diſcharge, applies to an old creditor to 
lend him a new ſum of money to carry on his 
trade, or to be his ſecurity for any office, this 
would be a good conſideration for his giving bond 
for the remainder of the old debt, and the whole 
may be proved under a ſecond commiſſion, 

The law of Holland with regard to a ceſſio bonorum Voet on the Pandect, tit. Ceffio 
follows the digeſt, and is no diſcharge of the effects, Bonorum, 3 tom. lib, 42. tit. 3, 
but only of the perſon. 


35. A. entitled to navy bills in 171 1, depoſits them OA. 1744, cor. Harde. C. 
with Sir Stephen Evans, who gave a note to be ac- Bu v. Child, x Ad. 259. 
countable for them, and in fix months afterwards 
becomes a bankrupt. The repreſentative of A. pe- 
titioned to be admitted before the Maſter to prove 
both principal and intereſt to the time of the de- 
cree, as navy bills in their nature carry intereſt, 

Lord Chancellor held this to be a ſpecial depoſit ; and 
that a calculation ſnould be made of the value of the 
whole entire thing depoſited, both principal and in- 
tereſt, at the time of the depoſit z and that intereſt 

ought 


"yy : __ +. 6 ak fo 
debt. | 


22 Jan. 1745, cor. Hardw.C. 36. An apprentice (where his maſter has re. 
Ex parte Sandby, 1 Ath. 149- a ceived an apprentice ſee with him, and aſterwards 
ä Fir = role bs hich becomes bankrupt) ſhall be admitted as a creditor 
the return of an apprentice fee, only upon the remaining ſum, after deducting for 


or the claim of the parent or the time he lived with bankrupt. 

guardian is apportioned in caſe of 

the death or inſolvency of the maſter, . : 

26 OR. 1745, cor. Hardw. C. 37. B., a creditor under a commiſſion, being 
Ex parte Kirk, 1 All. 0-4 Þ indebted to H. in 791. draws on the aſſignees for 

—— — by a that ſum, payable to H. or order, out of B. 8 

perſon before he becomes bank- ſhare of the dividend to be made. The aſſignee 

zupt, which is good in equity, accepts it by parol, but before any dividend be- 

and the aſſignee is tagten comes a bankrupt himſelf. H. is entitled to the 

tain the bond againſt the cre- l 2 . 

dltors under this commifſioa, whole 79/., and is not obliged, to come in pro ratd 


only under the commiſſion againſt the aſſignee. 


A June 1746, cor. Harde. C. 38. Where a bankrupt is in execution for one 
Ex parte Botterell, 1 Atk. 109. debt, and the judgment-creditor has another 
_—— this a bard againſt him of a diſtinct nature, he may prove 
3 il this under the commiſſion, notwithſtanding he re- 


fuſes to waive his execution upon the other, 


4 June 1746, cor. Hardw. C. 39. A. without conſideration gave a note, pay- 
Ex parie Thompſon, 1 Ati. 125. able to B. two months from the date, for 100/, 
B. indorſes it over to C., but allows a diſcount of 

1/. 115. 6d., being at the rate of g per cent. When 

the note became due, C. took a joint bond from 4. 

and B. for the 100/. (though he paid only 984. 

85. 6d.) which he proved under a commiſhon of 

bankrupt againſt A.; but the commiſſioners, find- 

ing out this fact afterwards, ſtopped his dividend, 

Lord Chancellor rejected C.'s petition to have his 

dividend paid him, and ordered an iſſue to try whe» 

ther the bond from the drawer and indorſer to C. 

for 100/., paying only 98/. 8s. 6d., was uſurious. 


13 Aug. 1746, cor. Hardw. CO. 40. A perſon who takes no more for the diſ- 
Ex parte Marlar ard others, count of notes than at the rate of 5/. per cent. 
I fer ann. ſhall prove the whole amount of thoſe 
8 notes under a commiſſion of bankruptcy againſt the 
drawer without being obliged to deduQt what he 

received of the indorſer for the diſcount. 
At law intereſt is given a: da- S. C. The rule eſtabliſhed by commiſſioners of 
mages only by a jury where not bankrupts, that note creditors cannot prove intereſt 
expreſſed in the body of # note, upon them unleſs expreſſed in the body thereof is 


— ng 2825 a reaſonable one, and the court will not break 


es. 
Vide alſo Ex parte Bennet 1 
2 Atk. 528, ** 


43. Com- 


iner e. «4&4 
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41. Commiſſion againſt A. who owed B. twelve 11 April 1747, cor. Herde. C. 
Ex parte Grove, 1 Ath. 104. 
an again $ May 1747+ 


rs rent. B. proves his debt under the commiſ- 
fion. The aſſignees ſell the whole goods of A. to 
the petitioner, who lives in .'s houſe. B., three 
years after proving his debt, diſtrains upon theſe 
$ as being ſtill upon the premiſes. The vendee 
of the goods is entitled to them, and the proceed- 
ings of B, upon his replevin reſtrained and confined 
to his remedy under the commiſſion. 
Notwithſtanding a commiſſion, and a meſſenger 
is in poſſeſſion of the goods, the landlord may 
diſtrain for rent, even after an aſſignment, if the 
goods are on the premiſes. 


42. Upon an affidavit of a creditor that he has 
not read the Gazette, he will be admitted to prove 
his debt, ſo as not to diſturb a former dividend; 
nor can commiſſoners proceed to make a ſecond 
till he is brought up equal to the creditors under 


the firſt dividend. 


43. Equitable demands may be proved under a 
eommiſſion, though equitable creditors cannot take 
it out. | 

A trader in Treland, &c. contracting debts in 


| England, and coming over, a commiſſion of bank- 


ruptcy may be taken out, but with liberty for cre- 
ditors in Ireland to come and prove debts. | 


44. An obligee raay have ſeveral actions againſt 
each obligor, but ſhall not levy more than one 
ſatisfaction for his debt. And a creditor is en- 
titled to come under a commiſhon of bankrupt 
againſt all the obligors, drawers of notes, c. till 
he is completely ſatisfied. 

8. C. petition was admitted under the com- 
miſſion for his whole debt, and before a dividend 
receives 25. 6d. in the pound under a compoſition 
of the acceptors of the bills. The aſſignees inſiſt 
he ſhall be paid a dividend on the ſum left only, 
after deducting the 25s. 6d. ; but as the compoſi- 
tion was not paid till after the debt proved, he 
ſhall receive a dividend on the whole ſum. 


45. Cuff had for ſeveral years been collector 
of the land-tax for the pariſh of D., and at the 
iluing of the commiſſion owed upon the balance 

28 J. 115. to the Chamber of London. An inha- 

itant of the pariſh admitted a creditor by Lord 
Chancellor, and allowed to prove for himſelf and 


the reſt of the pariſhioners, | 
48. An 


2 Feb. 1748, cor. Hardw. C. 
Ex parte Stiles and another, 
I At. 209. 


25 Mar, 1750, cor. Hardw. C. 
Ex parte Williamſon, 1 Ad. 88. 


2 Veſ. 249. 


Vide Bird and Sedgwick, 


1 Saik, x 


10, Ee vide 8. C. 


ante, lec. 2. pl. 9, 2. 


20 Dec. 1750, cor. Hardw. C. 
Ex parte Wildman, 1 Ath. 110. 
Vide Ex parte Lefebre, arte. 
Ex parte Rylwicke, ante, and the 
caſes there referred ta oa S. P. 


23 Mar. 1751, cor. Handw. C. 


Ex parte 


Child, 1 4. 11. 


; | | 7 
23 Mar. Wl cor. Hardw, C. 


1 
Ex parte l and others, 
1 Ath. 262. 


Dec. 17851, cor. Hardw. A 
21 pos" Taser Mitchell, 
1 Ath. 120, 121» 
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46. An extent of the crown is taken out againſt 
the ſurety of a bankrupt, who pays the debt after 
diſputing it ſome time, and being put to an ex- 
pence thereby, he ſhall, notwithſtanding he diſ- 
puted the payment of a juſt debt, be admitted to 
prove the expences of ſuch ſuit under the com- 
miſſion againſt the principal. 


47. B. M., in purſuance of articles before mar- 
riage with the petitioner, executed a bond to 
T. M. and V. R., truſtees under the articles in 


the penalty of 1000 /., conditioned to be void if 


IX Caſwell 2 P.Wms.497+ 
— Greenaway, 1 Ack. 113. 


Lord Hardwicke ſaid, that his 
opinion cad ex parte Groome 
was founded on Tully and Sparks 
in B. R. and that the only dif- 
ference between the principal caſe 
and Ex parte Groome, was that 
Groome's caſe was on contract, 
and this upon bond. 


the heirs, &c. of B. M. ſhould pay to T. M. and 
V. R. r ool. within three months next after the 
death of B. M. for the uſe of the petitioner; or 
in caſe ſhe ſhould not ſurvive, to the uſe of her child 
or children, if any. A commiſſion of bankruptcy 
iſſued againſt B. M., who dies on the iſt April 
1749. On the 28th of the ſame month a divi- 
dend is made of gs. in the pound; the petitioner 
prayed to be paid a proportionable dividend. 'The 
aſſignees being ſerved with notice, and no counſel 
attending for them, the court directed ſhe ſhould be 
— a creditor, and receive a dividend of gs, 
in the pound, not being oppoſed. 

A judgment would have made it an immediate 
debt, and ſhe would have been entitled to have 
come in as a claimant before her huſband's death, 
and aſhgnees muſt then have retained ſufficient on 
a dividend-day to anſwer a proportionable dividend 


to the petitioner when the event happened. 


22 Jan, 1752. 
SC. 121. 


21 Dec. 1952, cor. Hardw. C. 


Ex parte Marſhall and others, 
1 Arb. 129, 130. 

This equity of the ſurety to 
and in the place of the principal 
creditor is ſo far qualified, that 
he is not entitled to a dividend 
from the bankrupt's fund to the 
prejudice of any other debt the 
principal creditor may have 
againſt the bankrupt's eſtate, 
Ex parte Turner, 3 Vel. jun. 
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Lord Chancellor King's being an obiter opinion 
as to a wife's being admitted to a dividend, and Lord 
Talbot doubting of it, and the preſent Chancellor, 
in a caſe Ex parte Groome, December 1741, refuſing 
to admit ſuch a perſon creditor, his lordſhip would 
not ſuffer the ſecretary to draw up the order pro- 
nounced at a former day of petitions, though not 
defended, but recommended it to the aſſignees to 
compromiſe it with the petitioner, 


48. G. drew a great number of bills payable to 
V. and A. upon H., who had no effects of G.'s in 


his hands, but accepted them for the honour of 


the drawer. G, becomes a bankrupt, and H., by 
means of the great ſums he paid on account 
ſuch acceptance, becomes a bankrupt likewiſe. 
The bill-holders prove under both commiſſions, 
and receive dividends, but not ſufficient to pay 
205. in the pound. The afſignees of H. petition to 
ſtand in the place of the 6ill-bolders, pro tanto, Fay 
1 
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they had received under H.'s commiſſion againſt 
the eſtate of G. Ordered that they ſhould pre 
tanto, as H.'s eſtate had paid on account of his 
acceptance of the ſaid bills; but not to receive 
any dividend from G.'s eſtate till the 6il/-holders 
had received a full ſatisfaction for their debts. 

S. C. V. of Briftol had large dealings with G. 
of Vorceſter, who had H. for his correſpondent in 
London. It was agreed between G. and H. that 
the latter ſhould anſwer all drafts that V. ſhould 
draw upon him on account of G. W. draws ac- 
cordingly on H. for 4000/., who accepts it, though 


be had no effects of G.'s in his hands, The payee on 


the acceptor's non-payment applies to the drawer, 
who pays it. V. applies to be admitted a creditor 
under a commiſſion of bankruptcy againſt H. The 
agreement between G. and H. puts the latter to 


all intents in the ſame ſituation as G. himſelf; 


and therefore, though he had no effect. of G.'s in his 
hands at the time, he has by his agreement made 
himſelf liable, and V. has a right to come in as a 
creditor under the commiſſion againſt H. 


49. Coſts accrued by proteſting bills before a 
commiſſion iſſues may be proved, but no parts of 
the colts ariſen afterwards. 5 


50. A perſon who _ a ſhip has no ſpecific 
lien, if delivered to the bankrupt; if zepaired in a 
foreign port whilſt out upon a voyage, it would 
have been otherwiſe. Directed to prove the debt 
for repairs under the commiſſion. 


51. In March a commiſſion of bankrupt iſſued 
againſt Matthews, he being then indebted to 
Ockenden in 2861. 7s. 10d. for grinding corn, 
O. had in his poſſeſſion thirty-ſix loads and three 
buſhels of wheat belonging to the bankrupt, part 
ground and part grinding, beſides a great number 
of ſacks. 161. 5. was due to him for grindin 
the corn, which was in his hands at the time M. 
became bankrupt. The wheat was fold by the 
aſſignees by agreement between them and O., 
without prejudice to his claim, who applied by 
petition to be paid his whole debt out of the 
money ariſing by the ſale. Per cur.— O. had no 
ſpecific lien upon the corn and ſacks, but a parti- 
cular one only pro tanto as is due for grinding the 


corn in his hands, and the wheat belonged to the Yide Blackſtone's Reports, 653. 


allignees, A = 


27 June 17 
C. 8 


10 Aug 1754, cor. Hardw, C. 
Anon, 1 Ath. 140. 
Vide Green, 150. (u.) 
2 Black. Rep. 1317. 


10 Aug. 1754, cor. Hardw. C. 
Ex parte Shank and others, 
1 Ath. 234. 
Nate; Stevens v. Sole, cor. 
Talb. C. cited in Ryal v. Rolle, 
1 Atk. 17c, | 


12 Aug. 1754, cor. Hardw. C. 
Ex parte Ockenden, 
1 Att. 235, 6, 7+ 
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- 8: C. Where A. borrows a ſum of money on 


Bankrupt. $6. 


the pawn of jewels, and furniſhes ſums afterwardg 


Pile Demiindary v. Metcalſe, on his note, the executor of A. ſhall not redeem 
Prec. in Ch. 419- 


the jewels without paying the money due on the 
notes. 
The caſe between clothiers and dyers, and 


Vide Downman v. Matthews, clothiers and packers, are different from the pre- 


Prec. in Ch, 580. 


Deeze, 1 Atk. 228. 


5 Geo. 2. 


2 Nov. 17 64, cor. Hardw. C. 
Ex Peachy, 1 Ath. 111. 


is a to be the petition 
of a — bad levied all 


he could by diſtreſs. 


uly 1755, cor. Hardw. C. 
| Era be} ro 2 Veſ. 675. 


6 Jay 1768, * Camden, C. 


ancis v. Rucker & al. 


Amb. 


2. 
Vide Ex parte Todd, 43 Wut. 
270. Macarty v. 
2 Stra. 949+ But better reported 


3 Will. 17. 


6 


Barrow, 


Ex parte ſent, it being always cuſtomary for them to make 


up their accounts by giving mutual credit ; the 
dyer for his work, and the clothier for his cloth, 

Courts of equity go no farther than courts of 
law in the caſes of a ſet- off upon the act relating 
to mutual credit. 


52. Where a perſon ſtays till a ba t and 
the aſſignees are dead, and fifteen years after the 
date of the commiſſion applies to be admitted a 
creditor, the court on theſe circumſtances, and in 
conſideration of the length of time, will diſmiſy 
the petition. | 


53. A father receives his child's earnings on the 
theatre whilſt living with him, and afterwards 
becomes a bankrupt. 'The child by agreement 
admitted a creditor for a. particular ſum to avoid 
an inquiry ; but dangerous to lay down ſuch as a 
general rule. 


54. Bills drawn by a merchant in Penn/ylvania 
on a correſpondent in England who becomes bank- 
rupt. Several of the bills were accepted before 
the commiſhon, but proteſted for non-payment, 
being due after the commiſſion, By the law of 
Pennſylvania, in caſe of ſuch a proteſt on bills 
drawn on any perſon within the province, the 
drawer ſhall pay the bill, and 20 per cent. for 
damage. The plaintiff, who was the drawer, 
having paid or being liable to pay the bills, and 
the 20 per cent. to the holders, was held entitled 
to prove the 20 per cent. as well as the bills under 


the commiſſion. 


55. Where a party has clearly diftin&t demands 
on a bankrupt, he may ſue for one and come 
under the commiſſion for the other; but not if 


-—4 are only different ſecurities for the ſame 


56. A father tenant for life of a ſettled eſtate, 
—_ to the ſon in tail. The fon _ = 
er in a recovery and mort The father 
EY . ry mortgage. 3 
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became bankrupt, and the mortgaged premiſee 

were ſold. The ſon brought his bill to be 

to prove poder bis father's 1 | his Ter 

portion of the money raiſed H the. 

eſtate. Lord Chancellor wank 1 diſtinguiſh this 

from the common caſe of 4,'s joining in a bond, 

or giving z collateral ſecurity for the of B.; = 

_n — caſe parity cannot prove unleſs - | | 

called upon for the money previous to f 

bankruptcy, His lordſhip could 'not diſtinguiſh 

between _—— of a man's eftate and his per: 

ſon. Bill difmiſſed, but without coſts. * 8 8 
57. Covenant in a bankrupt s marriage-ſettle= T. 1734, Thees, c. f 

ment to pay to the truſtees 60004. by inſtalments, DO ws. 

viz. 19004. at the end of ſeven years, and 10004. 


fer ann. afterwards, unleſs. the bankrupt ſhould 


die, and then the whole to be paid in one year 
after his death, if his wife or any child ſhould be 
liring; if not, only 3000l. to be paid. The huf. 
band took a life-eſtate in ſeveral annuities belong - 
ing to the wife, and became bankrupt in the | 
year. On a petition to the 6000 J. under 
the huſband's commiſſion, | Chancellor doubted 
if there were not 'mutual demands between the / 
huſband and the truſtees. As to the 30001. that 
would certainly become due, the only. contingency 
was, if there would not be 3000 l. more, Truſtees 
admitted to prove 3000 /., and the aſſignees at 
liberty. to claim what the huſband could claim 
againſt the truſtees, ſo that there muſt be a rebate 
on the value of thoſe funds, fl. 


58, Debts upon the inſurance of ſhips are only 21 Aug. 784, cor. Thurlow, C. 
proveable againſt the ſeparate eſtate of the partner — — 
who ſigns the policy, the inſurance by a partnerſhip *** | 
being againſt 6 Geo. 1. c. 1. 138 


59. Coſts ariſing from the proteſt. of bills of P. 2780, cr. Thurlow, C. 


exchange ſhall be proved, under a commiſſion of —— e 397. 
bankruptey, only when incurred antecedent to the | 
act of bankruptcy, (where the date of ſuch act 
is aſcertained,) not to the ifluing of the com- 
miſſion, 7 7 VS 

60. Where an executor is a bankrupt, and the P. 2789, cor. _— C. 
money of his teſtator comes to the hands of. his Ry fog 


aſſignees, he ſhall be admitted a creditor for that e; It is not incongruous | 
money under his own commiſſion, but the divi- that a r — Suk 
Wade hal he paid into the bank, with W prove againſt his own enn, 
3:4 ox. bh - P 


210 Boa 
| be claims in auter droit, and the Of the accountant-general, for the uſe of the cre- 


— was made Ex _ ditors of the deceaſed. 
rooxs, 1 june 1793 0 a | 
Chancellor ſaid, if the had been conſiderable he would not proceed without a bill, as in Cud 
Ex parte Artland, 2 P. Wa. 546, where Lord King denied relief on a petition, and ordered the 
parties to bring their bill. 


T. 1789, cor. Thurlow, C. 61. Teſtator, uncle to the bankrupt, forgave 
Ex parte . him a debt of 1000 /., on condition he ſhould pay 
. Atk. his ſiſter 60 J. a year; if he failed in punCtual pay. 
77. Ex parte Wood, 1 Atk.222. ment, his executrix to call in his money; this is a 


debt proveable under the commiſſion, . 


T. 1780, cor. Thurlow, C. 62. An engagement, otherwiſe than by indorſe. 
Ex parte Hagen, ment, to warrant the payment of a bill of ex- 
es. change, which does not become due till after the 

| bankruptcy, will not enable the holder to prove it 
under a commiſhon of bankruptcy, becauſe it is 

contingent. 

M. 278%, cor. Thurlow, C. 63. Where the indorſer of a bill of exchange 
x parte Snith, becomes bankrupt, and the holder proves his bill 


* under the commiſſion, and afterwards 
| it and diſcharges the acceptor, without notice to 
the aſſignees of the indorſer, he alſo diſcharges the 
indorſer's eſtate, and the proof of his debt muſt be 
| expunged. | 
M. 2789, cor. Thurlow, C. 64. A creditor who had obtained goods of his 
dow debtor juſi before his bankruptcy, ſhall not prove 


for the reſidue of his debt without accounting for 
the goods ſo obtained, and his ſhare of the dividend 
may be retained until he gives up the property ſo 
unduly poſſeſſed. 


M. 1789, cor. "PERM c. 65. A creditor was admitted to prove his coſts 
1 — taxed after commiſſion, on a verdict obtained be- 
— — rem fore, the coſts having relation back to the ver- 


Rep. C. B. 29. dict, and conſequently the bankrupt's certificate 
| will be a good bar. ? 
M. 1789, cor. Thurlow, o. 66. A creditor of the bankrupt borrows ſome 
53 money of him, which he repays with intereſt, after 
2 Pedfold, a ſecret act of bankruptcy, the loan repaid con- 
2 Vel. 550, ſidered as never borrowed, and the creditor ſhall 
prove his whole debt. Ne 


H. 1091, cor. Thurlow, C. 67. X. and S. being truſtees of money in the 
« parte Sbalgbaft, funds, ſell it for the benefit of S., who dies in- 
REDO? ſolvent. K. becomes bankrupt; the perſon inte- 

reſted in the funds may prove agaiuſt the * 


1 La * — 6 


w your 5 SST ww 


$ 5. Proof of Debts. 
Z. the value of the funds at the time of the bank- 
ruptcy ; though $.'s eſtate is firſt liable. 

S. C. Where the bankrupt and another are exe- 8. c. on another petition. 
cutors of a creditor of the bankrupt, the court will - 
permit the other executor to prove the debt. 


68. The pledgee of a bill of exchange (though p. 1791, cor. Thurlow, C. 
for part only) may prove the whole —— : x part Croſiley, 


69. Two aſſignees of a bankrupt, one ſolvent, T. 17919 cor. Thurlow, C. 


| Bro Ch. C428 
houſe, to which he had advanced the money he had 7 Ex ure Clones, 4 Bro, 
as aſſignee; the ſolvent aſſignee cannot prove this Ch. Ca. $95- in which cals the 
under the joint commiſſion, there being no contract fart2ers had agreed to conſolidata, 


with him and the copartnerſhip. _ 


70. Bankers receive and pay m on account T. 1791, cor. Thurlow, C. 
of a bankrupt, after notice of an a& of bel, TT. Es 
all the ſums received are ſo received to the uſe of * Rep. +4 

the eſtate, and they cannot ſet off the payments 

made, or be allowed to come in as creditors, and 

claim dividends on debts paid, which were owing 


before the act of bankruptcy, 


71. Bond by a trader to indemnify another who H. 2793, cor Thurlow, C, 
has been ſurety for him; if the ſurety pays part 3 
before the bankruptey, and other part afterwards, Bon 2 ary by © 


the whole is proveable under his commiſſion, if the given day, if forfeited before the 


bond was forfeited before the bankruptcy. — a7 Ar — —_ 


72. Intereſt allowed to be proved on the bank- H. 4592, cor. Thurlow, C. 


rupt's note to bankers, not reſerving intereſt, there * 3 
being a ſurplus of the bankrupt's eſtate after pay- % Er de ng 
ment of 205. in the pound. 3 Bro. Ch. Cal 436. which with 


the principal caſe were confirmed on rehearing. Yide paß, l. 19. 


73. Petition to prove a debt in bankruptcy irre- 21 Dec. 1792, cor. Lds. Comte. 
gular, becauſe the creditor did not go before the E. Wright, 2 V, jun. 41, 
commiſſioners till after it was preſented, and be- 
cauſe it was brought to a hearing without ſtating 
what paſſed before them. 


74. A ſurety admitted under the bankruptcy of 23 Dec. 1793, cor. Loughb. C. 
his principal, as to all recovered againſt him, and —_— > Fy jor. yoo. 
his coſts, there being a ſurplus. 239. „ 


75. Ordered, that upon application to the com- Orde Curie, 8 Mar. 1794, 
miſtioners by any perſon claiming to be a mort- F. gs g c 
gagee of any part of a bankrupt's eſtate, the com- 5 Re 
miſſioners ſhall inquire whether ſuch perſon is a 
mortgagee, and for what conſideration, and under 

SN what 


T. 1796, cor. Loughb. C. 
Ex parte Turner, 1 Ve. jun. 243. 


4 Feb. 1997, Cor. Lougbb. E. 


Banbrupt, $ + 
what circumſtances, and if the commiſſioners ſhall 


find ſuch perſon is a mortgagee, and no ſufficient 
objection ſhall appear to the title of ſuch mort- 
gagee, or to the ſum claimed under the mortgage, 
the commiſſioners do proceed to take an account 
of the principal, intereſt, and coſts due thereon, 
and of the rents and profits of the mortgaged pre- 
miles received by the mortgagee, or by his order, 
if he ſhall have been in poſſeſſion; and that the 

commiſſioners do give due notice in the London 
Gazette, and other public papers, when and where 
ſaid mortgaged ' premiſes are to be ſold before 
them, or by public auction, at any place they may 
think fit; and that all proper parties do join in 

a conveyance to the Brood oe” as the commiſſioners 
ſhall direct; and that the monies to ariſe from ſuch 
ſale be applied firſt to defray the expences of the 
fale, and then to the ſatisfaction of the mort. 
gagee's principal, intereſt, and coſts ; and that the 
ſurplus (if any) be paid to the aſſignees of the 
bankrupt. But if the monies ariſing , the ſale 
be inſufficient tp fatisfy the mortgagee's demand, 
then that ſuch mortgagee be admitted a creditor 
on the bankrupt's eſtate for the deficiency, and re- 

ceived a dividend pro rata with the other creditors, 
but ſo as not to diſturb any dividend then already 
made ; and for the better making ſuch inquiry and 
taking ſuch account, and making a title to a pur- 
chaſer, that all parties be examined by the com- 
miſſioners on interrogatories or otherwiſe, and do 
produce before them on oath all deeds, 14 and 
writings in their cuſtody belonging to the bank- 
rupt, as the commiſſioners ſhall direct. 


76. Accommodation bills upon the bankruptcy 
of the drawer were fully paid h the acceptors to 
the holder, who, having a farther demand under 
the commiſſion, proved for the whole, including 
the bills; he may take out of the dividend upon 
the bills the proportion he would have received 
upon the reſidue of his debt beyond the bills, if the 
debt for the bills had been expunged; the reſt of the 
dividend on the bills belongs to the acceptor. 


77. Acceptor becoming bankrupt, the petitioner 


Ex parte halt, 3 V.. Jun. 304. — Appmnt pes before the bankruptcy, took up the 


+- bill; he may prove the bill he took up, but cannot 
-* ſet off a debt due from him to the eſtate, viz. his 


don acceptance for 90 J. in the hands of the bank- 


a 


79. A 
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quently refuſed. ide Ex parte Skip, 2 Veſ. 489. Cooke's B. L. 4 ed. 135, 186. Jo 


— 


* 


3 » 4 ++ 04 ? 6 : 8 F 12 
. Proof of Debs, Ba 213 
18. A perſon giving caſh for a bill without the; 14 May 1797; tor. Loughb. C. 
indorſement of the perſon from whom he takes it, _— 9" 
cannot prove it under his bankruptcy. 10% wb — Whitter, in 

| re Jeffery, 6 Feb. 1790. 

79. Bill indorſed to a broker in conſideration of 20 May 1797, cor. Loughb. C. 
money paid by him in effecting inſurances; one of Ff — 3 
which was illegal : the acceptor becoming bank - — * 3 void the 
ropes the poking of the indorſee to prove was diſ- - whole e 
milled as to what aroſe upon the illegal inſuranee; A= . 
and the bankruptey being ſome years ago, an in- — 9 T3 —7 — is 
quiry was directed as to the reſt. void; and unleſs the affignees" 

| | _ and creditors ſubmit to pay what ' 
is really due, the Lord Chancellor has not power to order it. Applications of this nature have been fre» ' 


Ser. 6. Of the Aſſignees ; their Power 
and Duty: And, herein, of their 
Liability in Caſes of Neglect, Default, 
or Miſmanagement. 


„ AN award is made in an adverſary ſuit be- P. 1697, Cane. 


+2 tween A. and B., and confirmed by the Pietz. Parolin, 2 Fern.229, 


: Submiſſi 
court, A. being then a bankrupt, but not known t «©, be avoides by _— : 


& 
to be ſo. A commiſſion is afterwards ſued out. of bankruptcy. Cooke's B. U. 
3 ſhall bind the aſſignees under the com- 384. 464. 
miſſion. 


2. J. S. had diamonds conſigned to him by T. 1725, cor. Lds. Comrs. 


Goren per al fr Ke je charged den are 


fraudulently at a leſs price than he ſold them for, Ws; It appearing that the 
and after became a ankrupt. Upon which a paper in which the bankrupt 


- | charged the diamonds at a leſs 
queſtion aroſe, whether the aſſignees under the cu, „ got © Mr. 


commiſſion ſhould pay coſts; and reſolved they pic, it was looked upon not as 
ſhould out of the eftate ; for if the bankrupt had been an aQual fraud but only a prepa- 


ke bing be mu hav pid oft, ond the of! eee 


in his place as to his eftate. the afſignees. 


3. The aſſgnees are bound by all acts done by T. 1720, Cane. 


the bankrupt before he became ſo, whether of a , felt Lsg. in Sede. 


legal or equitable nature, if they were done upon a pyh, 327. Etvide _ 
valuable conſideration and without fraud; and what- Du Rhone, Sel. Ca. in Ch. 77. 


ever diſpyſition of his eſtate he makes that will affect nero it fiene, ind dow in 


himſelf, does equally conclude the afſignees who fiand the fame place as the bankrupt 
directiy in his place. in every particular, 


4. The clerk to a commiſſion ay be diſcharged by 23 Dec. 1228, cor. King, C. 
0 


the aſſignees, for they are truſtees for the creditors, wy — - 2. 


and may employ whom they pleaſe; and therefore 


the former clerk was ordered to deliver up all — 
Papers on being paid his bill. ; „ © hart 39 
Goh Ty Fr 5. An 


" MVSEVM | 


ö 


BRITANN wy 


9 
1 
* 
vm , 
=_— 
* ++ *%. - 
OF 
9 * 
= 
$. 2 
TY \ 
TS . 
F * 
= 
3v 


9 & 
> 
5 


214 Ba Bankrupt. 96. 
M. 1728, cor. King, .. 3. An aſſignee is anſwerable only for what he 
Vide. OED — 870. receives. a 

1 Salk. 318. 1 Vas 3oz, S. C. But if one aſſignee pays money to the 

* * — other, he is ſtill chargeable by the creditor s. 

316. 28. — 106. ea. 179 Keilw, 51. Swinb. pt. 1. (ec. 7. (u. 3.] Keilw, 23. 

11 Hen. 6. 38, Dy. 2. ca. 10. 5 


T. 1729, cor. King, C. 6. Aſſignee under a commiſſion of bankrupt dies 

Ex parte Marklond, very much indebted by bond, & and the creditors 

POLL _ 2 „18. of the bankrupt petitioned that the adminiſtrators 
1 It was laid in argument, Of the aſſignee might account before the commiſ- 
vod admitted by the court, that ſioners, he having ſome of the bankrupt's effects 


— — — in ſpecie in his hands; but the adminiſtrator 


| Loners would be of no uſe, ſince denying this upon oath, and ſwearing that there 


the creditors might notwithitand- were debts by ſpecialty beyond the aſſets, the court 


— as — — thought this proper for a bill, and not for a ſum- 
FideExparts Lacks, anteyl. nN Way of accounting before commiſſioners, 


pl. 60. and 2 Bro. Ch. Ca. 59 
M. 1732, cor. King, C. 7. Though the aſſignee of the effects of a bank- 


| Seuth=Sea Companyv. Wymondſell, rupt claims under an act of parliament, yet, as 


3 ©. Fas, 144- the ſtatute of limitations might be pleaded againſt 
Eg. Abr. 74. pl. 28. 101. pl. 7. 8 pleaded again 
9 in this eiſe the — wa the bankrupt, by the ſame reaſon it is pleadable 


held picadable againſt the South- again 


place of the late directors. | 
24 Dec 1737, cor Hardw, C. 6. The rule, that truſtees or aſſignees ſhall not 
In re E. of Liick}...s and an- he accountable for loſſes which happen from ne- 
«ber, Arte, 1 Athe 7, 88. ceſſary acts done, does not extend to their agents. 
S. C. If an aſſignee under a commiſſion of bank- 
rupt employs an agent to receive money and he 
embezzles it, the aſſignee will be liable to make it 
good to the creditors, unleſs he conſulted the body 
of the creditors in the appointment of the agent. 
S. C. All the court can do, in a ſummary way 
under a commiſſion of bankruptcy, is in tranſac- 
tions between the creditors and * but the 
court will not on petition determine on private 
agreements between aſſignees independent of the 
creditors, ; 


1737, cor. Hase C 9. An aſſignee of a bankrupt canndt compound 
Warner and others, Executors, à debt without a previous — of the creditors 


Ge. v_ Watkins and another, Aſ- for their concurrence, convened by advertiſement 
figneer, Ic. 2 Ark. 7. in che G ar , 7 


30 Nov. 1739, cor. M. R. 10. Where the aſſignees of a bankrupt die, or 


. — — - - are diſcharged, and others are choſen in their 


| between them and the bankrupt, room, they cannot revive “, but muſt bring a ſu 


or at leaſt but an artificial one; plemental bill to entitle themſelves to the bene 


and yet, if a ſupplemental bill . 7 . 
were — a'lowed, the coſts of of P roceedings ma former ſuit, 


ihe former ſuit would be abſolutely thrown away, 


Il Where . 


U 6. Afigners' Power und Duty. B—4 215 


11. Where an aflignce dies before he has ac- m Dec. 1739, ces. Hurd. C. 
- coveted fadwhes he had recolhrnd, cud names b E E. 

perſoual aſſets, the creditors have a lien. upon his Ts wack; of a gnment, © 
real Citates. | 


S. C. A are mere truſtees, and ay On recerve, 
ſeparately anſwerable only for what they receive. gers — mp — — = 


verally bound j and Lord Hardwicke recommended inſerting the words jointly and ſeverally in all future 


12. Commiltivacre of bankruptcy appoint a di- yy, ; 
err 7 eos Gn SES. 


. — Barnard. . 
under the commiſſion neg/eds to receive of the _ By. 7. 108. ol, l. 


afignees his goportion of that dividend; the afignees 4 4h. iy f. d. ts AP. 
afterwards break and run away with the dividend This cale wholly depends upon 


t was in their hands. The creditor ſball not be — — by — 11d 


he can, Cited per Lord Chancellor as a caſe that had — — — — 
* 


been put in the caſe of Smith and Duke of Chandos. and would not bave been conflued 
| : to bave taken bis remedy againſt the aſſignen. Per Lord Chan. 8. C. 


13. A queſtion ariſing, whether an aſſignment of P. 1740, cor. Parker, J. abſ. C. 
« term by a bankrupt — to be ry ur as 4 1 Fm, 
abſolute ſale, or by way of mortgage only. At a .- 10. WF 
meeting E the — — the A 3 2 — rr ron 
under confideration was, the a s ſbould ak u. N 
bring a bill in order to be let into a —— of this — ———— 
leaſehold effate or not, and the majority of the cre- ioto equity for a redemption but 
diters were againſt ſuch bill. The aſſignees there- the legal eftace of 
upon could not bring it, being diſabled by the | = o IM proper per- 
5 Geo. 2. c. 30. J 38. ; whereupon the ref} of the ſors, us executors or aſlignees, 
creditors who were for the bill brought a bill in their 10 - pak — 2 — 
own names againſt the ſuppoſed mort gagee, and alſo bring a bill, unleſs ſuch — 
againft the cummiſſioners and afſignees, praying to be toti er aflignepe collude with the 
let into the redemption of this leaſehold eflate. The dit ud Oe 87 may bring 
| ofignees by their anſwer ſaid, that they were defirous Per Parker, C. J. 
it ſbould be redeemed ; but the ſuppoſed mortgagee 

poſed it, and inſ/fled that it was an abſolute pur- 
ch The queſtion now was, Whether this bill 
. 7 brought ? Per curiam.—It was; and _ 

the aſſignees refuſe to bring a bill that is for : 

of the ll eflate, , crediter has 2 

to bring ſuch bill under peril 1 and decreed, 
that the aſſignees in the firſt place ſhall have 
liberty to redeem, and in default thereof that the 


plaintiffs ſhall have this redemption, 


14. Where a meeting of creditors is properly 20 Ap. 1741, cor. Nardw. C. 
advertiſed, and ſome do not think proper to attend, ©=z* _ „Far- & ah, 
the majority in value who are preſent, have a right * 
to bind theſe who are abſent. 

3 3 


216 8 Wanktupt. 60 


Isert Kyſwicke; s P.Wme $9. 8. C. Where the drawer and indorſer of notes 

Ex pants Lefebre, 3 F. Wms. 407. are both become bankrupts, and the'creditors have 

3 8 reteived a dividend of 67. under the commiſſion 

againſt the indorſer, they can only prove the re- 

maining 147. under the ' commiſſion againſt the 

» drawer. *. N , * a 

22 Of. 2741, cor. Had C. 15. Where aſſignees do not divide a bankrupt's 

| Ew parte Lane, 1 At. 90. effects in proper time, but are making a private 

22 ages wr _—_— advantage to themſelves, the court will charge 

— — and the court only them with intereſt. | | | | 

charged them with intereſt at 4 per Eeht. per ann. 1 N ; 

- Vide Treves and Townſend, 1 Bro. Ch. Ca. 384. Hilliatd's taſt, 1 Veſ. jun. 89. Hankey and 
Garratt, 3 Bro. Ch. Ca. 460. S. PP. 6 | a | 


8 Nov. 1 „ 16. Covenant b Ne yours _ he, his 
- #Biſpet v. Hoare, Amb.4809, executors ur adminiſtrators, ſhould not aſſign with- 
75 — out conſent in writing : he becomes bankrupt, 
| Held, the coyenant does hot bind the aſſignees 

under the commiſſion in cafe they make a fair 

| | aſſignment, but does if they do not make a fair 
- | dne. In this caſe the aſſignment was fraudulent, 
a | and held the aſſignee under the commiſſion con- 
tinued liable to the rent aſter he had aſſigned. 


{43 Mat. 21444 eor, Harde. c. 17. Where aſſignees have poſſeſſed themſelves 
Ee parte Ellis ond others, of effects which belonged to the bankrupt as an 
1 . executor only, the court, upon an application of 
the bankrupt acted in auter droit, the teſtator's creditors, will, for the ſecuring his 
upt 
and chat his bankruptcy did not effects, appoint a receiver, to whom the aſſignees 
— — 4 1 ſhall account for ſo much as they have got in of 
ought to ſecure the effects of the the teſtator's eſtate. | | 
teſtator by appointing a receiver. Vide ante, .. 5, pl. 60. 


1 Ap. 1742, cor. Hardw. C. 18, An aſſignee cannot a perſon's ſhare in 
Es parte White, 1 A. 9. 2 dividend on account of bo on private debt 
ouing to him from that perſon. | 


22 June 1742, cor. Hardw. C. 19s The attendance of the bankrupt on the 


Ex parte Turner, 1 Atk. 148, aſſignees to aſſiſt them in making out the accounts 
erp — — — of his eſtate is confined by 5 Gev. 2. to the forty- 


2 — ih: very 2 — two days, or the enlarged time at moſt; _ if — 
uin rende arjung ee aſſignees will undertake for the creditors who 

— —— Ant. hr proved their debts under the commiſſion, that they 
Vide Green, 221. 2 Burr, ſhall not arreſt him, the court will order him to 


. „Black. Rep. 1135. attend, notwithſtanding any riſk he may run from 


the creditors at large. 
73 Aug: 17424 cor: Hardw,C, 20. Creditors cannot give a general power to 
.. ees to proſecute ſuits, or ſubmit matters to 


 Fide 5 Ged. . c. 30. f. 34, 
35.38. , 


arbitration at their own diſcretion y but there muſt 
be a diſtinct meeting of creditors upon a notice 
4 giren 


$6. Aliens) Pride and Duty. 


yiren in the Z 0 Un G. 1 r to . rd of eich _ , w9 2 | 74 x 
particular ſuit'or caſe for arbitration. 8 8 

21. Aſſignees advertiſe a meeting upon any 20 Mar. 1743, cor. Hardw, C. 
extraordinary — that concerns the bar Ex parte Proudfeot, 1 Al. 253. 
as well as for the particular purpoſes directed by 
the acts of parliament, and are much to be com- 
mended when they ſo do. 


22. Where by dds before marriage the huſband 0 May 1543, e ld. 
made himſelf 2 the nature of a truſtee for the 757! v. Hope, Ty 6s, 
wife, his aſſignees muſt be ſo too of courſe. F.2-: 14 7 


23. Commiſſioners upon the day of chooſing . aug. 1744 cor. Hardw, C. 
aſſignees are not to examine critically into the Ex parte Simpſon, 1 Ath, 68. 
debt, but admit creditors for what they ſwear 3 f, 5 Cen. . ©. 30. Cas. 


— — — 
is due to them, as they are liable to an account no ess — appears — 


afterwards, debt; for in ſuch caſes the commiſſioners vill only ak a clairs rAtk. 78. 


24. The court will not ſet aſide the choice of Aug. 1744, cor. Hardw. C. 
allignees; becauſe ſome of the creditor live beyond E Org, x G. 91,92. 
ſea, and had no opportunity of voting. gr we 

Aſſiguees ought not to be removed unleſs it is 
ſhewn that they are not perſons of ſubſtance or 


integrity. | 

Maodens to be found of an order for cre- 
ditors to proceed to a ſecond choice of aſſignees 
upon a bare ſuggeſtion that ſome live remote from 
Londen, or are out of England. 


| 25. Aſſignees ſtand in the place of a bankrupt, 6 Nov. 1745, cor. Harde. c. 


and are bound by all acts fairly done by him. rad m X, Burrows, 


26. An aſſignee under a commiſſion of bank- 3 July 1746, cor. Harde. C. 
ruptcy muſt ſurrender a copyhold to a purchaſer Prury v. Man, 1 Ath. 95, 96. 
notwithſtanding the lord may exact two fines ; for 
no perſon can make a common law conveyance of 
a copyhold. | 

An aſſignee under a commiſſion of bankruptcy 
of a co hold eſtate is a vendee within the ſtatute 
of 13 Elia. c. J. and not the purchaſer from the 
aſſignee of ſuch eſtate. 


27. Aſſignees under commiſſion of bankruptcy 22 Od. 1746, cor. Hardw, c. 


take ſubject to all equitable liens againſt the bank- 8 — 


rupt himſelf. | Vide S. P. Taylor Vs Whecler, 2 Vern. 564. 


28. Where an aſſignee becomes a bankrupt and 4 ap. 1749, 3 
is removed, his aſſignees as well as himſelf muſt Ex parte N 
join with the commiſſioners in executing an aſſign - 


ment to the new aſſignees. 


evolon, I Ark. 97. 


29, A 


218 Bona Bankrupt. - $6, 
one 1949, cor. Hardw. O. 29. A debtor to a bankrupt's eſtate paying the 

i „ Rood, J. l. 695. debt to one aſſignee is — Frm oy br 
| take a receipt likewiſe from the co-aſlignee, 

for aſſignees of bankrupts are in nature of truſtees ; 

otherwiſe as to an executor, becauſe they have 

each a power over the teſtator's whole eſtate, and 

conſidered as diſtinQ perſons. | 


„ 1549, cor. Hardw. C. o. By an act of bankruptcy, all the bankrupt's 
— Billn v. Hyde, * and perſonal eſtate velta in the aſſignees Sole 
INES udp pan 8. the time it is committed, and it controls all ſubſe. 
Wilſon v. Boulter, B. R. Hil quent acts of the bankrupt with regard to fairneſs 
13 Geo. 1+ Reym · or fraud in them: ſo that a ſale of goods by bank- 
rupt after the act committed is a ſale of the pro- 
perty of the aſſignees, for which they may main- 

tain trover. So it is as to the payment of money, 


$8, cor. Hardw. c. 31. Aſſignees are not compelled to pay what is 
* pa; 2 Yo. 4%9- really due on uſurious contracts. : 


x4 Mar, 21754, cor. Hardw.C. 32. A of a bankrupt employs a broker to 
Te porte Relbier Ex parte Far- ſell part of the effects, the broker receives the 


* money, and at the end of ten days dies inſolvent; 

the aſſignee not bound to make it good. 
Avg- 1754, cor. Hardw. C. 33. Merchants abroad draw upon a correſpond- 
®' Ex parte Dumas, ent for a particular purpoſe, and remit other bills 


Sia. 535. 144.232 to anſwer it; the correſpondent becomes a banks 
rupt; the bills remaining unnegotiated muſt be de- 
livered up by the aſſignees, or the money received 
thereon, to the original owners. 

S. C. The intent of the bankrupt laws is, to put 
all the creditors upon an equality, but as to the 
bankrupt's eſtate only; for aſſignees take it ſubject 
to all equities at the time of bankruptcy. 


24 July 2755, cor. Harde. C. 34. Aſſignees take the bankrupt's eſtate ſubject 
es v. Hinten, 2 . 633. to all equity to which the eſtate was liable in the 
hands of the bankrupt. 


"PT. 2784, cor. Thurlow, C. 35- Money having been kept by the aſſignee of 
hg Ng _ 2 bankrupt in his hands for ſeveral years, and no 
Vide Forbes v. Roh, a Bro, dividend made, ordered to be paid with 5 per cent, 


Ch. Ca. 430. intereſt, and all coſts. 


H. 2788, cor. Thurlow, C. 36. Money decreed to be paid to a perſon who 
— Healy, became bankrupt, ordered to be paid to the aſ- 
— ann ſignee on the petition of the bankrupt and his aſ- 
ſignee, without a ſupplemental bill being filed, the 

ſum being too ſmall to bear the expence. 


37. Intereſt 
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$6. Aigner Power and Duty. 
37. Intereſt at 4 per cent. againſt aſhgnees 


3— 219 


of a H. 1790, cor. Thurlow, C. 


Treves . 


for not making a dividend, when they To: parts Eikard, — 


ought, will be increaſed upon circumſtances. 


1 Bro. Ch. Ca. 384. Cooke's 


Bankrupt Laws, 279+ ch edit. Id Ex parte Lane, 1 Ack. go. 8. P. 


18. Aﬀfgnees of u bankrupt made no dividend, T. 1790, cer. Thadon;e. 
but thirteen after the bankruptcy had from Ex parte Gering, 1 A7. jun, 168. 


the produce of the property accumulated enough to 
pay fifteen ſhillings in the pound; a fale and 
diſtribution was ordered on petition of one cre- 
ditor. 


daldiog 3 one admitted he had lent the ſhare re- 
ceived by him at 5 per cent. ; the other, that he had 
lent his ſhare to a partnerſhip in which he was en- 
gaged, with his own money, without any diſtinct 
charge of intereſt, Decreed to pay ſuch intereſt 
as ſhall appear to have been made; and, where 
none, 4 per cent. 


40. Tenant in tail makes a mortgage 
covenant for further aſſurance, and becomes bank- 
rupt ; his aſſignees are bound by the covenant, 


Aſſignees kept the fund eight years without 


M. 1790, cor. Thurlow, C. 
Buller, J. aſſiſt 
Hankey v. Garrett, 
Vide 1 Bao, Ch. Ca. 384. 


„ with H. 1991, & r. 1792, Canc. 


Pye v. Daubus and anather, 


though no recovery was ſuffered. - 256. Edwards v. Appleby, 3 Bro.Ch. Ca. 652. (n). 


41. Aſſignees have all the equity the creditors 
have, and may impeach tranſactions which the 
bankrupt could not. 


42. It having been found that large ſums of 
money remain in the hands of aſſignees of bank- 
rupts to the delay of dividends and the prejudice of 
creditors, ordered, that in every commiſſion of 
bankrupt where the major part in value of the cre- 
ditors preſent at the choice of aſſignees do not give 
directions where to place the bankrupts' monies 
purſuant to the ſtatute of 5 Geo. 2. the aſſignees 

pay all monies received by them into the 
bank as often as the ſame ſhall amount to 100 J., 
there ta remain until a dividend; and in the aſſign- 
ment from the commiſſioners to the aſſignees, a 
Wrenant to be inſerted on the part of the aſſignees 
to pay ſuch monies conformably to the direCtions 
of the creditors under the ſtatute, or to this order. 
And it being found that aſſignees neglect to com- 
ply with the directions of the ſaid act, in making a 
firſt dividend at the end of four months and within 
twelve months, and a ſecond dividend within — 
een months from the iſſuing of the commiſſion, 
ordered, that in caſes where it appears the direc- 
tions of the ſaid act have not been complied with, 


the 


T. z cor. Loughb. 
ay BA — 


* © 


; 226 B. 4 


"Or. Cur. 8 Mar. 1794, 
4 Bra. Cb. Ca. 548, 


VBanktupft. 666. 
the commiſſioners do cauſe due notice to be given 
in the Gazette, and other public papers, for the 
aſhgnees to attend them, and ſhew cauſe why ſuch 


dividend or dividends have not been made; and if 


the * do not ſhew ſatis factory cauſe to the 
commiſſioners, ordered, that the commiſſioners do 
appoint a time and place to make ſuch dividend 
or dividends, and to give due notice of ſuch 
en e ib 5:04 
43. Ordered, that if any aſſignee ſhall become 
bankrupt, he ſhall be removed; and that upon the 
death or bankruptcy bf any aſſignee, upon appli- 
cation to the commiſſioners ſigned by orie or more 
creditors who have proved Kin debts, and who 
are entitled to vote in the choice of aſſignees, the 
commiſſioners ſhall give notice in the Gazztte, and 
other public papers, of their meeting to chooſe a 
new aſſignee or aſſignees in the room of the de- 
ceaſed or bankrupt aſſignee or aſſignees, and that 
the creditors who ſhall be preſent at ſuch meet - 
ings and who are entitled to vote in the choice of 
nees, do proceed to ſuch choice accordingly 
and that all proper parties do join in an aflign- 
ment to veſt the bankrupt's eſtate in the new or 
ſurviving and ſolvent aſſignees; and that when 


any aſſignee ſhall become bankrupt, the commiſ- 


fioners in the commiſſion againſt ſuch aſſignee do 
take an account of the effects of the bankrupt 
aſſignee come to his. hands, or to his order or for 
his uſe, making to all parties juſt allowances ; and 
that ſuch part of the eſtate of the bankrupt whoſe 
aſſignee ſhall become bankrupt as ſhall be remain- 
ing in ſpecie, and all books, papers, and writings 
in the cuſtody or power of the bankrupt aſſignee, 
ſhall be delivered over to the new or ſolvent 
aſſignee, who ſhall be admitted to prove under the 
commiſſion againſt the bankrupt aſſignee for what 


| ſhall be found due; and for the better taking ſuch 


account, all parties are to be examined upon inter- 
rogatories or otherwiſe, as the commiſſioners thin 
fit, and are to produce before them on oath all 
books, papers, and writings in their cuſtody, as 
the commiſſioners ſhall direct. | 


_ —BWw. 1 „ hs — 
be „ 
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Sec. 7. Of Sutts at Law and in Equity 

by and againſt Aſſignees. | 
ob de affignee- of u bankrupt claims = M. +734, cor. Klan. C. 
— 1 under an act of parliament, yet, as the — cl, 
ſtatute of limitations might be pleaded a ainſt the , f,. y wr yo ge pln. 
— by the ſame reaſon it is pleadable againſt 
ſuch aſhgnees. | | 


3. Ihe aſſignees of a ban t (againſt whom P. 4734, in Scacc. 
an extent has iſſued) paying crown's debt, Rex v+ Lacy, Bunb, 337. 
and performing a promiſe made by the bankrupt 
to pay a debt of his father's to the crown, the 


extent is diſcharged, | 


a . The aflignees of a bankrupt cannot bring a 1738, in Seade, © 

bil of revivor, but muſt ſue by original bill, This 
is daily experience. | 
4. Where aſſignees of a bankrupt die or are zo Mv. 1739, cor. M. R. | 
diſcharged, and others are choſen in their room, | wn. 1 Ark. $8, 39. 
they -eannot revive ®, but muſt bring a ſupple- d khn mere is ods, 
mental bill to entitle themſelves to the benefit of or at leaſt but an artificial one; 
CIR DESAERS — — 
former ſuit would be abſolutely thrown way. 


5. A queſtion ariſing, whether an aſſignment of P. 1540, cor. Parker, J. abſ. C. 


' 4 term by a bankrupt was to be conſidered as an #rantyn v Fern, Barnard.30. 38. 


abſolute fale or by way of mortgage only. At a meet= 77, Hr * — 


ing of the bankrupt's creditors the matter under Monk v. Pamſret, ln which cafes 
conſideration was, whether the afſignees ſhould bring . dn den 38 @ rute, that no 
a bill in order to be let into a — 2 . — = — — 
hold gſtate or not, and the majority of the creditors be — the legal eſtate of ' 
were againſ} ſuch bill. The aſſignees thereupon _ 
could not kung it, being diſabled by the 5 Geo. 2. —— — 3 
c. 30. /. 38.3 whereupon the reſt of the creditors, to get in the eſtate of anothery 
who were for the bill, brought a bill in their own _— _—— — 
names againſt the ſuppoſed mortgagee, and alſo againſt or — collude with the 
the commiſſioners and aſſignees, praying to be let into debtor; then they may bring a 
the redemption of this leaſehold eftate. The afſignees — Poker, C'] > CE 
by their anſwer /aid, that they were defrrous it ſhould 
be redeemed ; but the ſuppoſed mortgagee oppoſed 
it, and inſi/ted that it was an abſolute purchaſe. The ; 
queſtion now was, Whether this bill was well 
brought? Per curiam.—It was, and that if the 
aſſignees refuſe to bring a bill that is for the benefit of 
the bankrupt*s eflate, any creditor has a right to bring 
Juch bill under peril of coftt ; and decreed, that the 
aſbgnees in the firit place ſhall have liberty to re- 

6 deem, 


23% . Rep. 38. 
2 Eg, . 8. 6. 23. 


3 Dee. 1740, cor. Hardw. C. 
Bourne & al. Aſſignees v. Dodſon, 
3 Ah. 157. Barnard. 207» 


2. Abr. 102. pl. 9. 


deem, and in default thereof that the plaintiſft 
Mall have this redemptin. 

6. Goods are aſſigned to plaintiff for ſecuring a 
debt; the aſſignor afterwards becomes a bankru 
and his aſſignees poſſeſs themſelves of theſe 


Plaintiff brought his bill againſt them for an ac. 


count. They demur, for that this matter was re- 
lievable at law, Non allocatur, for though plain- 
tiff might bring trover, yet, as the goods were 
aſſigned as a ſecurity, there is matter of account, 
and plaintiff's proper remedy is in equity. | 


7. wa a creditor of a bankrupt has 82 
m of him, and an action is brought 
— to recover back ſuch money, they muſt 
prove ſuch creditor had notice of the bankruptcy 


when he received it. 


Vide Billon and Hyde, 
3 Ack. 128. S. P. 


23 Aug. 1742, cor. Hardw. C. 
Ex parte Whitchurch, 
1 Ath, 91. 
Vide 5 Geo. 2. c. 30. 1.34, 35-33. 


4 Nov. 1743, cor. Hardw. C. 
Bromley and others v. Goodere, 
Affignee, and others, 1 Ath; 76. 


6 Nov. 2745, cor. Hardw, C. 
Walker and others v. Burrowes, 
1 Ah. 93-4+ 


S. C. Where goods are delivered to a creditor 
after notice of an act of bankruptcy, the proper 


action for the aſſignees is trover ; becauſe there is 


a fort in detaining, though he came rightfully to 
the poſſeſſion of the goods. 8 2 


8. Creditors cannot give a general power to 


affignees to proſecute ſuits, or ſubmit matters to 
arbitration at their own diſcretion ; bat there muſt 


be a diſtin meeting of creditors upon a notice 


given in the London Gazette to conſider of each 
particular ſuit or caſe for arbitration, 


9. Where bills are brought to ſettle the demands 
of creditors in bankrupt caſes, the rule of de- 
termination is the ſame as if heard upon petition, 


10. B., in 1718, after marriage conveys his real 
eſtate to truſtees in conſideration of 5 5., and other 
valuable conſiderations, in truſt for himſelf for life, 
to his wife for life, then to his eldeſt ſon if he 
ſurvived his father and mother, and ſo to the next 
ſon, &c. B. afterwards became bankrupt. This 
is a conveyance which falls directly within the 


clauſe of 1 Fac. 1. c. 15. / 5., and therefore the 


truſtees were decreed to convey to the plaintiffs 
the aſſignees under the commiſſion againſt B. 

It is neceſſary to prove on the ſtatute of 13 Elix. 
that, at the making of the ſettlement, the perſon 
conveying was indebted at the time of the execu- 
tion of the deed. | 


Upon 


52 | 


- 
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Upon the flat. 27 Eliz. ſubſequent purchaſers But this can only be applied te 
fol revail ds fer abide a ſettlement that is yolun= va bestieg, purchaſe 
tary, and not for a valuable conſideration. — —— 
| | 21 Jac. 1, aud 37 Elis. 
ion in a deed of gz., and other 
valuable conſiderations, does not oblige the court 
to hold it to be for a valuable confederation. 


11. Where a ſolicitor carries on ſuits for an 1 cor. Hardw. C. 

without the. authority of the majority in de ber, 
value of the creditors, the ſolicitor has his per- p14 ; Ch. 2. © 30 f l. 
ſonal remedy againſt the aſſignee z but the eſtate | 


of the bankrupt is not liable to his bill for ſuch 


ſuits. 


12. Bill againſt the executor and aſſignees of a H. 1794, cor. Loughb 
certificated —— deceaſed for an account; the 21 I v. Mair & = 
aſſignees demurred. Demurrer allowed, the exe- 4 &ro. Ch, Ca. 370, 
cutor being alone anſwerable to the creditors, and 
the aſſignees to the executor only. 


13. A trader having been once declared a bank- Feb. 2793, cor. Loughb. C. 
þ « Jun. 
Hol 


35 cor 
rupt, the whole of his property is aſſigned under ** 9": , ilk 
the firſt commiſſion, and till he obtains his cer- ++ Now 179 0.) 3322 


tificate he is incapable of contracting or trading — bo his — Martin v, 
for his own benefit. Wy oy þ — 


this caſe is confirmed by expreſs judgment. 
Aſſignees under à ſecond commiſſion would 
therefore be nonſuited in trover againſt aſſignees 
under the firſt. 


14. In a ſuit againſt the aſſignees the bankrupt T. 1794 
may be examined as a witneſs, and therefore e Archer & al. 


in 
ought not to be joined as a party. 2 A. 478. 


15. After judgment by default in an action T. 1995, cor. Loughb. C. 
upon a dividend under a commiſſion of bankruptcy Carte v. Copron, 2 Vl. jun. 666, 


* 


the aſſignees filed a bill for diſcovery, and to have 


the proof of the debt expunged. Demurrer al- 
lowed, the courſe being by petition. 


16. Upon a bill by aſſignees of a bankrupt for 25 July 1796, cor. Loughb. C. 
ſpecific performance of an agreement (previous to Brooke v. Hewitt, 3 Ye. jus, n 53. 
the bankruptcy) to grant a leaſe, the caſe conſiſt. 
ing of a combination of circumſtances, the evi- 
dence might ſuſtain the relief with ſome modifi. 
cation; upon which a demurrer was over · ruled. 


* 


A 2 * of Mp: 8 U \ _— . ne $4 : 

e Sec. 8, Of the Commiſſioners' Aſſign- 

ment, and Bargain and Sale, and what 
hg hall or ſhall not paſs thereby. 


H. 1681, cor. Finch, C. 1. Faurry will not compel a man to diſcover 
even — v. Villiamu, E what goods he bought of a bankrupt after 
Leif a, the he his bankruptcy, and before: the commiſſion fued 
an hard with tradeſmen who Out, where the party had no notice of the bank- 
deah with bankrupts before n0- ruptcy. | 11 „ 
tice, and the aſſignees ought not 
do he aſliſted in equity in any ſuch ca. jon oy 
| 1684, cor. North, C. 8s. 2. A. ſettles an equity of redemption for a join- 
— — & al, ture, and afterwards becomes a_ bankrupt ; the 
Ver. 179 | | afſignees ſettle an account with the mortgagee. 
Ihe jointreſs ſhall be bound by this account, 
AAnleſs the can ſhew particular errors; ſhe how- 
ever had leave to amend her bill. 


p. 1689, cor. Lds. Comte. 3. Deviſe of 800. to be inveſted in land for 
Vundinanle v. Dqemgb, the benefit of the wife of J. 8. for her life, and 
- 2 Forn. 96, 97. afterwards for her children; and the intereſt of 


— * 83+ the money to go as the profits of the land if 
4 bought. J. S. becomes a bankrupt. The intereſt 

; of the 800 J. ſhall not go to ſatisfy the creditors; 
Seng lag 22715 this not being a truſt created by the bankrupt but 
by the wife's relation, and intended for her benefit, 


" Vide Drake and Mayor of S. C. Leſſee for years hecomes bankrupt. The 
Exon, x Ch. 2 71. cited, aſſignee under the commiſſion is not entitled to the 
1 . H. . benefit of a covenant in the leaſe for rene wal at 

1 the end of the term, | | 12 


H. 1690, Cane. 4. A. puts out 1000/7. at intereſt to the Ea. 

Will v. Moor, Prec. in Cb. 18. India Company, and takes bond for it in the name 
of F. S. his wife's relation; A. becomes a bank- 
rupt; 7. S. is ſummoned before the commiſſion- 
ers, but previous to his examination he tells the E/ 
India Company that the money was not his, but that 
they ſhould pay it to the perſon who brought the 
bond. A.'s wife brings the bond, and has the 
money paid her. Equity will not relieve the aſ- 


Ggnees of A. againſt it, 
M. 1690, Cave.  &$. A man on his ſon's marriage covenants 
Moyſes v. Li 2 Fern. 194+ during his own life to pay his ſon an annuity ; the 
1 Fg. Abr. 


NM. Drake = 2 of fon becomes a bankrupt. The aſſignee under 
Exon, x Ch Ca. 71. Criſpe v. the ſtatute ſhall not have the benefit of this cove- 
Pratt, Parker v. Bleake, o. nant 
437. 451. Mar. 24. Cro. C:r, 4 
548. 1 Kol. Abr. 523. 
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bankrupt himſelf was, 


"ſb 


F8. mei. Afignment, und what paſſe, B— 265 
5. A man had deviſed lands (which were in M. 2698, N 

mortgage) to be ſold, and thè ſurplus of the money v. Zan 

to be paid to his daughter; the daughter married 9 

2 man who ſoon became a bankrupt, and the com- 

miſſioners aſſigned this intereſt of the wife; the 

huſband died, and the aſſignees brought this bill 

againſt the wife and truſtees to have the land ſold, 

and the ſurplus of the money paid to them; but 


the court would not aſſiſt, as the wife was wholly DAY R 
unprovided for. Bill diſmiſſed. 


7. A. is bound in a bond to B. for payment of H. 17, cor. Wright, C. 8. 
money; B. aſſigns it to C. in ſatisfaction of a debt; F & al: v. S a. 
B. becomes r and a commiſſion is taken E. Ar. 44. pt. 3. 
out againſt him. C. in equity is well entitled to It was infiſted that B. was a 
the bond, for as the bankrupt himſelf was bound Þ*nkrupt defore he affigned the 
by his aſſignment, ſo thoſe claiming under the ide as to that point, 
commiſſion cannot be in a better caſe than the 


A. owes _ to B. by bond; B. owes money Lord Keeper doubted whether 


to A. for rent; B. aſſigns the bond for a valuable 4 might not retain for his deve, 
conſideration to C.; B. becomes bankrupt. = — p 1 to be a 


ther C. ſhall retain the rent due to him from 


bankrupt out of the bond? 

8. A legacy given to a bankrupt before his H. 1-or, Cane. 
bankruptcy, may be aſſigned by the commiſſioners * Greet, 2 Porn. 43%. 
for the benefit of the creditors. hes. 


9. A copyhold is bound by the ſurrender before 11 Nov. 1706, cor. Cowper, C. S. 
bankruptcy, though that ſurrender is not duly pre- % v. dealer; 2 Vern. 464. 


ſented within the twelve months, and has become — * 3 : 


void by the cuſtom of the manor contirmed by act 1 Fg. Air. 122. pl. 3. 312. pl. 8, 


of parliament. ; — Tyrrell v. Hope, 2 Auk. 


10. A. by articles war to build houſes ; B. fur- P. 1715, cor. Cowper, C. 
niſhes him with materials, and takes an aſſignment S 
of the articles for his ſecurity, but before the afſign- gd gh pt ” 
ment A. war a bankrupt ; . has a ſpecial equity, Lord Chancellor compared this 
inaſmuch. as by what he advanced 4. was enabled ©. * calc of = man building 
to perform his agreement to the common benefit of the > pray —— 
creditors, and therefore B. ſhall have all the money finiſh it. Bl. ſhall have all his 
be advanced after he had a ſpecific intereft in the ar- — * — ̃ — 
ticles; but as to what he gave credit for before, ä 


he truſted as another creditor. 


11. A bankrupt though in poſſeſſion, if em- T. 1776, cor. Cowper, ©. 
v. Gallant, 


powered to diſpoſe of goods in truſt they are not Copeman 
liable to the bankruptcy. ; „ 


7 21 112. pl. 2. 
Nete; Lord Hardwicke and Lord Chief Baron Parker, in Ryal and Rowles, (1 as 175. 182. 


Wy + x 365. 371.) held this caſe to be well decided on the conſtructien of the act of 21 Jac. 1. 
01. I. 


* Co 19. 


46 B=a Bankrupt. (8. 


e. 19. as reſtrained by the preamble, but they diſapproved of Lord Cowper's opinion in this caſe with 
8 = the operation of — AX 0 

parte Flyn, 1 Atk. 185, Mare v. Cadell, Cowp. 252. Walker v. Burnell, Dougl. 317. 
Collins v. Forbes, 3 Term 2 Jarman v. Woolloton, 3 Term Rep. 618. * . r 


. 1717, cor. Cowper, C. 12. Huſband before he receives the wife's for- 


Facobſon and anether v. Williams, tune becomes bankrupt. The aſſignees ſhall not 
1 P. Wms. 482. 385, 386. tne is teh Lg on . 
1 Eg. Ar. $4. Pl. 7. receive it without making ſome proviſion for the 
Gil. Eq. Rep. 140. wife. . 
See more in Richmond v. 
Tayleur, 1 P. Wms. 734.— Where a huſband becomes bankrupt, all ſuch property of his wife as he 
could aſſign or releaſe paſſes by the commiſſioners* aſſignment. Fide. Miles v. Williams, 1 P. Wm. 
251. But they take it, ſubject to the ſame equity of providing for the wife. Yide Boſvill and Brander, 
2P. Wms. 458. Ex parte Coyſegame, 1 Atk. 192. Grey v. Kentiſh, 1 Atk 280, Worſall v. 
Marlar, and Buſhnan v. Pell, 1 P. Wms. 459. (n.) 


Vide Higden v. Williams, 3P. A poſſibility of right in the bankrupt is not 


Wms. 132, et vide 2 Atk. 420. , 
As to what intereſts of the wife aſſignable by the commiſſioners. 


the commiſſioners may aſſign, wide Cooke's B. L. 4 ed. 296. 
S. C. Commiſhoner after aſſigning bankrupt's 


effects, and giving him his certificate and diſcharge, 


cannot make a ſecond aſhgnmdnt, 


T. 1718, cor. M. R. 13. A feme ſole mortgagee in fee marries; the 


Befoill v. Brander, huſband becomes bankrupt and dies. The aſ- 
15. Wrms. 458. 461. fi . 8 * if . 
In Jeu ton v. Moulſon, 2 Atk, ſignees are entitled to the mortgage. Secus, if it 
420. Lord Hardwicke expreſles was ſettled on the wife by articles before mar- 
great doubt whether equity would riage, Ay 
interfere where the huſband or 
his general aſſignees could get poſſeſſion of the wife's property without the aid of the court, as to which 
wide Winch v. Page, Bunb. 86. Anon. Prec. in Ch. 548. Harriſon v. Buckle, 1 Stra. 503. But 
where the property is a ſubject of equitable cognizance, it is clear that the g:neral afſignees of the huſ- 
band 2 by the operation of law or otherwiſe) are ſubject to the ſame equity as the huſband, by 
whomſoever the application may be made. Yide Jacobſon v. Williamſon, ante, and the caſes there te- 
. ferred to. Vide Watſon v. Maſcall, 1 P. Was. 459. (n.) Saddington v. Kinſman, 1 Bro. Ch. Ca. 
44+ Wenman v. Maſon, Worrall v. Maſlar, Buſhnan v. Pell, 1 P. Wms. 459, 460. (n.) Mott 
of which caſes have ariſen between the wife and the general aflignees of the huſband. But where the 
huſband has aſſigned ſome particular choſe en action or truſt term of the wife for a valuable conſidera- 


tion, there is more doubt whether the court will impoſe any terms on the particular aſſignee in favour of 


the wife. Yide Sir Edw. Turnei's caſe, 1 Vern, 7. Pitt v. Hunt, 1 Vern. 18. Tudor v. Samyne, 
2 Vern. 270. Packer v. Wyndham, Prec. in Ch. 412. Walter v. Saunders, 1 Eq- Abr. 58. pl. 5. 
Bates v. Dandy, 1 Atk. 207. Sed ua re, Whether in theſe caſes of particular aſſiguments any dil. 
tinction has been made between a truſt term and a choſe en action of the wife. Vide Pryor v. Hil, 
4 Bro. Ch. Ca. 139. 


M. 1721, cor. M. R. 14. A trader ſeiſed of lands in fee gives judg- 


Orlebar v. Fletcher and Duke of ment to B., then ſells the land to C., and after. 
2 Ff — 5 72 wards becomes a bankrupt. Though the judgment 


Vide 21 Jac. 1. c. 19. f. 9. creditor has no preference to other creditors, whe- 


—_ 1 COINS — ther he may not extend the lands in C. hands, 
. — A ſays, it ſem; C. having purchaſed before the bankruptcy* ? 80 


to be admitted that the judgment if A. the trader gives judgment to B., and agrees f 


— — —— ſell to C. for a valuable conſideration, and then be- 
C could not be deemed a pur- comes bankrupt, it ſeems the judgment ſhall 


chaſer tilt he had paid all the bind the lands in the hands of C., but whatever 
"—"— | money C. was to pay the bankrupt, ſhall be liable 
to the bankruptcy. A 

. 13 


nge a « Wo — 
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15. A deed made by a trader two months before 
an a& of bankruptcy committed for ſecuring the 
fortunes of children out of truſt monies in his hand 
is good againſt the aſſignees. 

8 C. Aſſignees can take nothing but what the 
commiſſioners can aſſign, and the commiſſioners 
can aſſign nothing but what the bankrupt could 
honeſtly aſſigu to them. 


16. Defendant made a leaſe of an inn to A. for 
years, with a, proviſo that the leſſee, his executors or 
adminiftraters, ſhould not aſſign the term without 
leſſor' f conſent under his hand in writing, with a 

er of re-entry in ſuch caſe to the leſſor, and that the 
leaſe ſhould be void. Leſſee dies, and his executor 
enters and enjoys the premiſes, and then becomes a 
bankrupt. e — — aſſign this leaſe to the 
afignees and afterwards, in conſideration of 501. 
they (the aſſignees) aſſigned it to plaintiff, who 
brought this bill 7 be relieved againſt this proviſo, 
and to flay proceedings in an cjectment brought by the 
leſſor againſt him thereupon. Defendant by his an- 
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P. 1722, cor. Macclesfield, C. 
Cock v. Goodfellow, 10 Med. 495+ 
2 Eg. Abr. 100. of. 2. 


Vide Small v. Oudley, 2 P. 
Wms 430. and Jacob v. Shep= 
pard there cited, which is ſtated 
at length by Lord Mansfield in 
1 Burt. 480. 


M. 1725, cor. Macclesfield, C. 
on Appeal from the Rolls. 
Gering v. Warner, 

7 Vin. Abr. $5. pl. 9 
2 Fq. Abr 100. pl. 3. 

Vide South-Sea Company v2 
Wymondſell, 3 P. Ws. 144. 
_ it was held that the ſtatute 

imitations 1 being able 
againſt a bankrupt, is — 
alſo againſt his affignees. It is 
in fact a rule in equity that nei - 
ther the commi or af- 
ſignees can be in a better fitua- 
tion than the bankrupt, but 
ſtand exactly in his place. The 
principal caſe, however, ſeems to 


wer inſiſlt upon the forfeiture at law, and that the de an exception to that rule, 


proviſo ought not to be ſet aſide in equity. Lord Chan- 
cellor held clearly, that the aſſignment by the com- 
miſſioners (being done by authority of a flatute, which 
will ſuperſede any private agreement bet aucen even the 
parties) and the aſſignment over by the aſſignees 
was mo breach of the condition; decreed plaintiff to 
hald and enjoy, and an injunction to ſtay proceedings at 


law. 


17. F. 8. deviſed lands to his daughter, being a 
feme covert, for her ſeparate uſe, without appoint- 
ing any truſtees. 'The huſband who 1s a trader 
becomes bankrupt. The deviſed premiſes ſhall not 
be ſubje& to the bankruptcy, for as teſtator had a 
power to deviſe the premiſes to truſtees for the 
ſeparate uſe of the wife, _ will ſupply the 
want of them, and make the huſband truitee, and 
his afſignees were decreed to join in a convey- 
ance. | 


18. A contingent intereſt or poſſibility in a 
bankrupt is aſſignable by the commiſſioners, as 
where a deviſe was to ſuch of the children of N. 
as ſhall be living at his death. A. had iſſue B., 
who becoming a bankrupt got His certificate al- 
lowed, This contingent intereſt held liable to the 

Q 2 bankruptcy 


* 


M. 1725, cor. M. R. 
Bennett v. Davis, 2 P. Nu. 316. 
2 Eg. Abr. 114. pl. 6. 

Vide Jacobſon v. Williams, 
1 P. Wms.. 382. Boſvill v. 
Brander, 1 P. Wms. 458. Rolfe 
v. Budder, Bunb. 187. Darl 
v. Darley, 3 Atk. 399. Haſ- 
lington v. Gill, 3 Term Rep, 
620. (n.) Lee v. Prieux, 3 Bro. 
Ch. Ca. 381. 


M. 1731, cor. Jekyll, M. 

Reda & al. 2 Nullen 
3 P. Vn. 132. 
2 Eg. Abr. 55 pl. 14. 
5 114. pl. 3 
it Caſe is regiſtered tit. 
den v. — Reg. i 

A. 17375 fo. 188. i 
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Vide Jacobſon v. Williams, bankruptcy (and aſſignable) foraſmuch as the ſon 


F. Wms. 382. Jewſon v. in the father's lifetime might have releaſed it. 


\ * 


Moulſon, 2 Atk. 420. 17 

Note; His Honour diſtinguiſhed this caſe from Jacobſon and Williams, for there the buſband could 
not come at the wife's portion without the aid of equity, but here was an intereſt that the bankrupt 
could affign or releaſe, and the ftat. of 13 Eliz. c. 7. ſ. 3. comprehend: all that the bankrupt could depart 
wirb; and beſides, when this cauſe came on by way of appeal before Lord King, in M. 1732, his 
Lordſhip obſerved that the word poſſibility is in 5 Geo. 2. c. 30. and all the latter ſtatutes concerning 
bankrupts, and affirmed the decree at the Rolls. 5 

$&4 vide Moth v. Frome, Amb. 394. where an eſtate deſcended to a bankrupt as heir at law after 
ſhe had obtained her certificate. M. R. held it did not go to the aſſignees, for it was not that kind of 
poſſibility meant by 5 Geo. 2. c+ 30. z there was no perſona deſignata, it could not be aſſigned, or cleared, 
nor diſcloſed at the laſt examination. 
In Moth and Frome his Honour ſaid, the caſe of Higden and Williamſon was the occaſion of the act 
of 5 Geo. 2. concerning bankrupts ; and it may be worthy of remark, that that caſe came on before 
Lord King on appeal from the Rolls, in M. 1732, when his Lordſhip attirmed his Honours decree 


las it ſeems) immediately after the paſſing of that act. 


NI. 1733, cor. Talbot, C. 19. J. S. was ſeiſed of copyhold lands within 
* v. Savage wm N the manor of V. and D., the cuſtom of which is, 
. cr: les. P.. that the firſt wife ſhall have her free-bench in all 
| the land the huſband was ever ſeiſed of during the 
coverture; that the ſecond wife ſhould have a 
moiety, and the third a third part, ſo long as ſhe 
kept her huſband above ground. J. S., in conſi- 
deration of marriage with the daughter of A., co- 
venanted within two months after the marriage to 
ſettle all his lands to the uſes following, viz. for 
the one part to him and his wife for life, remain- 
der to his firſt ſon in tail male, c., remainder to 


> the firſt and every other daughter in tail female, 


remainder to his own right heirs; as to the other 
moiety to himſelf for life, remainder ut ſupra to 

the iſſue, c. provided that the lands not ſettled 

in jointure on his wife ſhould be charged with the 
payment of 3001. for younger children's portions; 

provided alfo that the lands ſettled on the wife 

thould be in lieu of her cuſtomary eſtate. By in- 

dorſement on the articles of the ſame date it was 

mutually agreed by all the parties, that J. S. ſhould 

have a power to charge the land not ſettled in 

jointure with 300 /. for the payment of his debt. 

75 S. became a bankrupt, and died without per- 
forming the articles, or executing the power; and 
the aſſignees brought their bill againſt the heir and 
the younger children of J. S. to have 300 J. which 

J. S. might have raiſcd for the benefit of credit- 

ors; and the younger children filed their bill 

againſt the heir, the mother, and the aſſignees, to 

have their fortunes raiſed, On this caſe the points 

following were determined by King, C. 1ſt, As 

the jointure ſettled on the wife is not made ex- 

preſsly in lieu of her free-bench, but only mentioned 

| | in 


Gn. aa oo ms oa. ff... -. 
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Whether 


58. Cumri. Manment, and what paſſes. B—a 229 


in the proviſo, and ſhe being an infant at the time . Vizett v. Longdon, where 

of making the articles, and not party to them, 1 1 
ſhe ſhould be excluded from claiming her 4 M. R. vas of 2 IF 

ſree-bench; and it was held ſhe on_ and be — have (dork that _ — 

obliged to abide by her jointure. 2dly, Whether j wut 2 

the forlemont ould be carried 1 2 93 

and reſolved it ſhould, for as it muſt have been 


ſpecifically executed againſt the covenantor if he 


| had not become a bankrupt, ſo the aſſignees who 


ſtand in his place ſhall make it gaod. 3dly, Whe- 
ther the power of charging the land with 'debts 
was veſted in the aſſignees; and it was compared 
to a power of revocation which a man leaves un- 
executed, and for which his creditors ſhall have 
remedy againſt the heir. Lord Chancellor de- 
creed, that the aſſignees who were in poſſeſſion of 
the land ſhould account for all the profits ; for as 
to the money chargeable on the eſtate, he ſaid the 
charging it was a perſonal act, which not being 
done, he would not ſupply the deſect. The court 
decreed the ſettlement ſhould be ſtrictly executed, 
and the reverſion in ſee to the aſſignees. 


20. PA S. by will gives to his * A. (then 1733, cor. M R. 


wife of B.) his gold watch, jewels, china, and houſe- x = , — * 


hold goods, to be at her diſpoſal, and to do therewith as 7 Vi. Abr. 95. pl. 43. 
foe ld think hit. Teſtator dies, the daughter” s5 MNote; A caſe was cited as 


== : before Lord Cowper of a deviſe 
huſband becomes a bankrupt. This is a deviſe to the , eme const for her os and 


ſeparate uſe of the wife, and not aſſignable by the Zengfie, and heid, that it not be- 


commiſſioners; and ſo decreed. ing for her ſeparate uſe, it was 
the huſband's; but his Honour 


was difſatisfie4 with the determination as againit the intention of the teſtator. 


21. FJ. S. not in debt nor then a trader, makes T. 1734, cor. Jekyll, M. R. 


a voluntary ſettlement on a child; he afterwards L v. Oſborn, 3 P. Wa. 298, 
2 Eg. Abr. 115. pl. 11. | 


becomes a trader, and ſixteen years after that he ., Honout OO this dectee 


becomes bankrupt. Held clearly not within on ch: authority of Criſp and 


1 Fac. 1. c. 15. . F. an re fore not li to Pratt, Cro. Car. 548. which was 
7 5 7 * d therefore able to a — of a ſettlement made by a 


the bankruptcy. clear man not a trader until two 
years after, nor a bankrupt untill ſix years after the ſettlement. Held not within the act. But if the 
party be a trader at the time, it ſeems his ſo/vency will not protect the tranſaction from the operation of 
the itatuce. Fryer v. Flood, 1 Bro, Ch. Rep. 160. 


22. A. by his will gave two le acies to his T. 1734, cor, Talb. C. 


daughter B. of 5001. each, one of them for her Halſey v. Badham, 
ſve and ſeparate uſe, ſhe being married without a 75. "pt dl. gd, gti he, 


ſettlement. A decree was obtained for placing out (E. a, 7), ca. 12. 
theſe legacies for B's benefit. B.'s huſband upon 
petition to Lord Macclesfield obtained an order 
(his wife conſenting) for one 500/., and the other 
doo l. by conſent to be laid out for the ſeparate uſe of 
the wife. e huſband and wife (ſhe being nine- 
teen 


230 B—2 


1734, cor. Talbot, C. 


teen) jain in an aſignment of the laſt 5o00/. is ſecure 
a debt to D., and the huſband becomes a bankrupt, 
D. brought a bill againſt the aſſignees under the 
commiſſion, and alſo againſt the huſband and 
wife; and Lord King decreed the aſſignment good, 
and the reſidue to be paid to the aſſignees. The 
wife rehears, alleging that ſhe was poor, and not 
able to produce the order of Lord Macclesfield. 
Objected, that the order was voluntary, and did 
not bind creditors, Objected alſo, that the aſſign- 


ment was good, it being of her ſeparate eſtate, 
though under twenty-one; and that infants may 


execute a porver by an attorney. Lord Chancellor 
ſaid, As to the objection that the order was 
voluntary, and did not bind creditors, that is a 
hard cenſure on the proceedings of this court; 
and ſuch ſettlements are uſual practice, and this 

reſent one is according to the will. Where the 
huſband makes a voluntary proviſion for the wife 
to take place after his death it has been adjudged 


fraudulent, but here it is ſet apart immediately. As 


to the aſſignment itſelf, he admitted, that if the 
feme had been ſole it had not been good; but the 
caſe is ſtronger, becauſe ſbe was a feme covert ; and 
though in caſes of mere powers or authorities in- 
fants may execute becauſe nothing moves from them, 
yet this 1s an intereſt, and can no more be departed 
with in equity by a infant, than by an infant's aſſign- 
ment of a legal gate at law. Decree varied. 


23. Plaintiff and A. and B., in November 1725, 


* Dufrejney & al. hecame partners in trade in Holland, and executed 


neei, 


2 Eg. Abr. 111. fl. 5. 


articles according to the laws and cuſtoms of that 
country. On 12 May 1728 A. withdrew, and the 
trade was carried on by plaintiffs and B. under 
the ſame articles. B. was entruſted with the part- 
nerſhip goods, which he embezzled, and ſuftcred 
the partnerſhip debts to remain unpaid, and hav- 
ing contracted private debts, a ſeparate commiſſion 
of bankruptcy was taken out againſt him on 
30 November 1733. His aſſignees took poſſeſhion 
of the partnerſhip effects, and received partner- 
ſhip debts to the amount of 6500/. Plaintiffs 
bring their bill to have the partnerſhip debts and 
effects applied to the payment of the demands on 
the copartnerſhip, and to have a ſatisfaction for 


what the bankrupt had embezzled, and to divide 


the reſidue among the partners according to their 
ſhares, and in the mean time to reſtrain a ſale of 
the partnerſhip effects then on hand. The af- 

5 : ſgnees 


- * 
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ſignees by their anſwer admit the receipt of the 
property, and ſubmit to apply it as the court ſhall 
direct. Decreed, that the Maſter ſhould take an 
account of the partnerſhip debts received by plaintiffs 
in Holland, and of the partnerſhip ęſtate in England 
received by the aſſignees, and of the partnerſhip 
debts owing by the bankrugt and the plaintiffs; that 
the joint creditors of the bankrupt and the plaintiffs 
come in and prove their debts before the Maſter ; 
that an account be taken what embezzlement the 
bankrupt has made of the copartnerſbip eflate ; and in 
taking accounts, plaintiffs and defendants to be exa- 
mined on oath to produce all books, &c. and to 
have all juſt allowances; that what the Maſter 
ſhall certify the copartnerſhip debts ſhall amount to 
ſhall, in the fie place, be paid by the plaintiffs and 
defendants to the joint creditors in proportion to their 
debts, and as far as the copartner/hip eflate in their 
hands will extend; that if it ſhall appear any of 
the partnerſhip eflate remains in the plaintiffs and de- 
fendants hands after the partnerſhip debts are paid, 
then the Maſter to divide the ſame into three parts, 
and the plaintiffs are to take two-thirds, and out of 
the bankrupt's third part they are to take what it ſhall 
appear the bankrupt has embezzled of the partnerſhip 
fects; and if there ſhall be any reſidue of the 
ankrupt's third part, after the partnerſhip debts and 
the embezzlement of the bankrupt are ſatisfied, then 
the ſame is to be paid or retained by the aſſignees for 
the benefit of the bankrupt's ſeparate creditors ; that 
the Maſter may ſtate any thing ſpecially, and a// 
parties are to be paid their ceſts of ſuit out of the co- 


partnerſhip eſtate. 


24. A landlord may diſtrain for his whole rent, 4 April 1739, cor. Hardw. C. 
even after aſſignment or ſale by the aſlignees, if Fut Plimmer, 1 Att. 103. 
he : . In this caſe the rent due was a 
the goods are not removed; for no proviſion is year and quarter. Loid H. ſaid, 
made in the caſe of bankruptcy in the ſtatute — — romeo 

. . , _ Commiſſioners where a landlord 
which gives the landlord a years rent on exe who had made no diſtreſs, wa 
cutions. confidered within the equity of 

S. C. The aſſignment has a retroſpect ſo as to the ſtatute, which gives a year's 


: rent on executions, a commiſſion 
avoid any meſne acts done by the bankrupt. being an execution in che firſt inftance, 


In Ex parte Jacques, 14 Dec. 1730, the landlord diſtrained while the meſſe ger was in poſſeſſion 3 
when aſſignees were choſen, they petitioned to have the goods reſtored ; but Lord King diſmiſſed their 
petition. Ex parte Dillon, 27 Feb. 1733, the aſſignees were in poſſeſſion when the landlord diſtrained, 
and on their petition Lord C. confirmed the right of the landlord to diſtrain. 


25. An aſſignment of a ſhip at ſea for a valu- 5 Dec. 1740, cor. Hardw. C. 
able conſideration may be good againſt aſſignees of Zone & al. Aſſignees, v. Dodſon, 
a bankrupt, though no poſſeſſion is taken thereof; 6 pres * 
but otherwiſe of goods on land. bh 

Q 4 S. C. 
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N Stephens o. Sole, cor. 
Talb. © 6 Jan. 1736, cited in 
C. 


q Lord H. faid, thecourts of law 
always confider ſuch a caſe a hard 
one, and hold aſſignees to a ſtrict 
proof of notice. © 
/ 


Vide Billon and Hyde, 
1 Atk, 128. S. P. 


\ 


22 Feb. 1742, cor Hardw. C. 
Fitzer v. Fitzer and another, 
2 Ak. 517. 
Vide Jewſon v. Maulſon, 
2 Atk. 417. 


2c Mar. 1743, cor. Hardw. C 
Ex parte Proudfeot, 1 Ath. 252. 


ro May 1743, cor. M. R. 
Tyrrell v7 Hope, 2 Att. 562. 
Tide Taylor v. Wheeler, 

| 2 Vern. 564. 


4 Nov. 1747, cor Hardw. C. 


Ex parte Byaſs, 1 Ath. 124. 
| 


| Bankrupt. $8. 


8. C. A pawnee has only a ſpecial property in 
goods if EA. within he alin. 

An owner of hoys mortgages them, and after ſo 
doing is ſuffered by the mortgagee to uſe them for 
three years together, and has money lent him u 
the credit of being the owner. They are liable to 
be ſold under a commiſſion of bankruptcy. 

S. C. Where a creditor of a bankrupt has re. 
ceived money of him, and an action is brought by 
the aſſignees to recover back ſuch money, they 
muſt prove ſuch creditor had notice of the bank. 
ruptcy when he received the ſame. 

S. C. Where goods are delivered to a creditor 
after notice of an act of bankruptcy, the proper 
action for the aſſignees is trover, becauſe there is 
a tort in detaining, though he came rightfully to 
the poſſeſſion of the goods. 


26, Creditors in bankrupt caſes are entitled to 
the intereſt which the huſband has in the wife's n 


' choſe in action during his life, 


27. No ſecond commiſſion can be taken out 
before a- bankrupt has his certificate under the 
firſt ; for till then nothing can paſs to the. ſecond, 
at leaſt of perſonal eſtate, 

S. C. All future perſonal eſtate is affected b 
the aſſignment, and every new acquiſition will vel 
in the aſſignecs; but as to future real eſtate, there 
muſt be a new bargain and ſale, 


28. The court will not carry a voluntary con- 
veyance of a bankrupt into execution againſt his 
alſignees ; otherwiſe as to a conveyance for a valu- 
able conſideration before the bankruptcy. 


29. D. being indebted to M. X. in q1/., gare 
him the following note: I promlſe to pay to M. K. 
the ſum of 7 il. Witneſs my hand, Auguſt 28th, 
1734. E. D. M. X. being indebted to B. in 
921. 19s. 6 d. delivers D. 's note to him, that he 
might receive the money in part of his debt, who 
gave the following receipt: Received 20th De- 


cember 1734 a bill for 7 l., which ꝛuben paid will 


be on account of Thomas Byaſs. M. X. becomes a 
bankrupt, but not having indorſed or aſſigned the 


note to B., the aſſignees apply to D.'s ſolicitor, 


and receive of him the 71 /. The aſſignees of K.'s 
eſtate conſidered as truſtees for the ome 
. | wi 


with reſpe to the ſum of 71 /., and ordered to pay 
him the money accordingly. - 


30. The Clauſe 21 Fac. 1. which ſays, “ That 
tc all goods in the poſſeſſion of a bankrupt, where- 
« by he gains a general credit, ſhall be liable to 
« his creditors,” relates to goods the bankrupt has 
in his own right only. | 

31. B. in 1718 after marriage conveys his real 
eſtate to truſtees, in conſideration of 5 s., and other 
valuable conſiderations in truſt for himſelf for life, 
to his wife for life, then to his eldeſt ſon, if he 
ſurvived his father and mother ; and ſo to the next 
ſon, Cc. B. afterwards became bankrupt. This 
is a conveyance which falls directly within the 
clauſe of 1 Fac. 1. c. 15. / 5. and therefore the 
truſtees were decreed to convey to the plaintifts 
the aſſignees under the commiſſion againſt B. 

It is neceſſary to prove on the ſtatute of 13 Eliz. 
that at the making of the ſettlement the perſon 
conveying was indebted at the time of the execu- 
tion of the deed. 


32. H. a ſilkman, and F. a dealer in coals are 
partners in both trades. They afterwards diſſolve 
the partnerſhip, and F. gives H. a releaſe of all 
demands, and took upon him the payment of the 
debts due from the coal trade, and H. the debts 
from the ſilk trade, and the reſpective debts are 
aſſigned accordingly. H. dies, and a commiſſion 
of bankruptcy is taken out againſt F.; and the 
meſſenger attempting to ſeize the effects of H. in 
the hands of his repreſentative, is oppoſed and 
turned out of poſſeſſion. The aſſignee petitions, 
complaining of the force upon the meſſenger. By 
the releaſe of F. to H. the whole property of the 
filk trade veſted in H.; and the aſſignees of F. 
ſtanding in no better light than the bankrupt, the 
goods of H. ought not to have been ſeized under 
the commiſſion againſt F. And the petition diſ- 
miſſed with coſts. 


33. Previous to the marriage of G. S. the father 
of the intended wife covenants to pay 1000 J. to 
the huſband on the marriage, and that his heirs, 
executors, c. ſhould likewiſe pay to the huſband, 
his executors, &'c. ſix months after the father's 
death, 500/., as the remainder of the wife's por- 
tion; and by the ſame deed the huſband contracted 
he would give ſecurity by ſpecialty, that in caſe = 

| wie 
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1 Aug. 1744, cor. Hardw, C. 
Ex parte Marſh, 1 Ath. 159. 
Lord H. faid, this ſtatute is ſo 
darkly penned, it is hardly poſſi 
ble to put a meaning upon ſome 
of the clauſes, 


6 Nov. 1745, cor. Hardw. C. 
Walker and others v. Burrows, 
I Ath. 93 4+» 


20 Jan. 1746, cor, Hardw. C. 
Ex parte Titner, 1 Al. 136, 7. 


Lord H. thought the meſſan- 
ger's poſſeſſion in this caſe was 
illegal, yet it was not juttifiable 
to turn him forcibly out of poſ- 
ſeſſion ; for the owner of the 
goods ought to have aſſerted his 
right by courſe of law ; however 
the charge of force againſt the 
meſſenger was not made out fa- 
tisfactorily. 


3 Feb. 1746, cor. Hardw. C. 

Brett v. Forcer and others, 

3 Ath. 403. 

It was contended by the de- 
fendant's counſel that the court 
could not interfere in this caſe ; 
but Lord H. thought otherwiſe ; 
for if he were to ſtand neuter, 
the aſſignees under the commiſ. 
fion who would have the legal in- 
terelt might run away with it, 
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and they have leſs equity than 
ade plaintiff, 


Bankrupt. 58. 


wife ſurvived him, his heirs, executors, e. ſhould 
within fix months after his death pay her 10001, 
He gave a bond three days after the marriage, and 
then becomes a bankrupt, but before the bankrupt. 
cy, and after the father-in-law's death, the huſband 
being indebted to the plaintiff, aſſigus the 5001. to 
him as a fecurity for the debt. Upon a bill by 
the aſſignee of the 53500 J. againſt the executrix of 


the wife's father, and the bankrupt and his wife, 


and the aſſignee under the commiſſion for this 500/, 


Per Lord H,—The e are many 
caſes where an affizpnee has been 
held to be in a better condition 
than the aſſignor, but none where 
he has been held to be in a worle. 


3 July 1746, cor. Hardw. C. 
rury v. Man, 1 All. 92, 


Lord Chancellor directed the executrix of the 
wife's father to account for the 50017, to the plain- 
tiff, as it never was the money of the wife, but a 
debt due to the huſband himſelf. 

8. C. Where the wife has a demand in her own 
right, and the huſband applies in her right, if there 
be no agreement before marriage on her behalf, 
the court will take care of her intereſt ; but in this 
caſe the father covenanted with the huſband, and 
the money never was the property of the wife, but 
of her huſband, 

S. C. If the huſband had not been a bankrupt, 
and had brought a bill for performance of the fa- 
ther's covenants under the articles, the court could 
not have compelled him to do more than give a 
bond, and the wife muſt have taken her chance as 
to her ſhare of the huſband's perſonal eſtate, and 


his aſſignee ſhall not be in a worſe condition than 
himſelf. 


34. Commiſſioners ought to except copyholds 
out of the deed of aſſignment of the bankrupt's 
eſtate, becauſe it will ſave the expence of two fines 
to the lord, as they may convey to the purchaſer 
thereof in the firſt inſtance by bargain and ſale, 

No prejudice will accrue to creditors by leaving 
out copyhold eſtates in a temporary aſſignment ; 


for an extent of the crown will not affect it. 


22 OR. 1746, cor. Hardw. C. 
Browne, Ajjignee, v. Heatbeote 
and anetber,_ 1 At. 160. 2, 


35. R. V. and his partner gave a bond to H. 
for 1200/., and the ſame day by deed aſſigned to 
H. or order the goods in two ſhips then at ſea, and 
alſo thirteen bills of lading, and policies of inſur- 
ance concerning the ſaid goods, as a collateral ſe- 
curity, the latter indorſed to H., the former not. 
A bill brought by the aſſignees of R. V. (who had 
become a bankrupt) for theſe goods, inſiſting that 
R. V. acted as the viſible owner of the ſhip and 
cargo, being not put into the poſſeſſion of H., and 
thereſore the plaintiff entitled thereto for the be- 
neſit of the creditors at large. The court of opi- 

nion, 
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rupt, and the aſſignees take poſſeſſion of the tar, 


I 
* 
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nion, that every may br vacgy could ſhew a right to 
the ſhip and cargo being delivered over to H., 
R. W. could no longer be faid to have the order 
and diſpoſition of them, and therefore not within 
the meaning of 21 Fac. 1. c. 19. and conſequently 
H. has a right to retain the ſhip and cargo till the 
principal ſum of 1200/. and intereſt is ſatisfied. 

A. being indebted to B., afſigns over barges to 
B., who ſuffers A. to keep the poſſeſſion. This is 
a fraud on the creditors at large, and the barges 
may be ſeized under a aa A, of bankruptcy 
taken out afterwards againſt A. 

Where there is an aſſignment of an outward- 
bound cargo, it is a complete contract, though the 
cargo is not delivered to the aſſignee. 

Indorſing bills of ſale does not amount to an 
aſſignment, unleſs the goods are directed to be de- 
livered to the aſſignee, | 

Aſſignees under commiſſions of bankruptcy take 
ſubje& to all equirable liens againſt the bankrupt 
himſelf, ; 

Aſſignments of choſes in action for a valuable 
conſideration are good againſt creditors under a 
commiſſion of bankruptcy. 


36. Notwithſtanding a commiſſion and a meſ- 
ſenger is in poſſeſſion of the goods, the landlord may 
diſtrain for rent, even after an aſſignment, if the 
goods are on the premiſes. 


37. Eccleſiaſtical eſtates may be taken in exe- 
cution, and upon a ſequeſtration likewiſe ; and 
the method which is taken in executions and ſe- 
queſtrations may be followed upon commiſſions of 
bankruptcy, | 


Vide Ryal and Stevens, Bourne 
v. Dodſon, Stevens v. Sole, cited. 
Vide allo Jacobs v. Sheppard. 


8. P. Taylor v. Wheeler, 
2 Vern. 564. 


Cock v. Goodfellow, . 9 Geo. 1. 
cor. Macclesfield, C. 


11 April 1747, cor. Hardw, C. 
Ex parte Grove, 1 Ath. 104. 
Vide Ex parte Plummer, ante, 
and notes, 


24 Dec. 1747, cor. Hardw. C. 
Ex parte 


„ 1 Ach. 200. 


38. One Matthews fold to one Flyn and Field a3 Dec. 1748, cor. Hardw. C. 


two-thirds of five hundred barrels of tar, at the 
rate of 9. per barrel, and the other third he 
agreed ſhould go and be conſigned to them for 
ſale at his riſk, and on his own account ; and that 
he ſhould be at the charge of cartage and por- 
terage, and ſhipping of the whole, Matthews ac- 
cordingly cauſed the tar to be put into a ware- 
houſe or cellar of his own for the purpoſes of the 
agreement; £Flyn and Field at the ſame time paid 
Matthews in Londen bills 150/. the amount of 
two-thirds, and Matthews made them out a bill 
of parcels. Matthews afterwards becomes a bank- 


Ex parte Flyn and anuther 
1 A. 185. . 
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as they found it remaining in his warehouſe. This 
was held not to be within the intent of 21 Fac, 1. 
c. 19., which meant to guard againſt leaving goods 
in the poſſeſſion, order, and diſpeſition of bankrupt, it 
| * being but a mere temporary cuſtody till Flyn and 
| Field had an opportunity of ſhipping it off to Ire. 
land; and they are entitled to two-thirds of the 

rar, 


27 Ja. 2749, cor. Hardu. C. 39. Upon the conſtruction of 21 Fac. 1. c. 19, 
cum A fſiſt. J 11. it was determined, that if a perſon advances 


Sir M. N 11 ws money upon a conditional ſale of goods, and does 
1 Ath. 165 to 185. not inſiſt upon the delivery thereof, he confides in 
1 Veſ. 348. 2 the credit of the vendor, and not on any real or 


339 to 342. particular ſecurity, and ought to come in under a 

In this caſe the court ſeems commiſſion of bankruptcy againſt the vendor as 

4 72 fully ee much as any other perſon that places a confidence 
book, tit. Pawn. in the bankrupt perſonally. 

S. C. The general view of the proviſion of 

21 Fac. 1. is to prevent traders from gaining a 

deluſive credit from a falſe appearance of their 

circumſtances f 

F If the court ſhould make a S. C. The flat. 21 Fac, 1. c. 19. extends to con- 


different determination, it would ditional as well as abſolute ſales. 
de contraty to the caſe of Stevens 


and Sole, determined by Lord Talbot, and to Buckland and Royſton by Lord Cowper, and to the im- 
plied opinion of Lord Cowper ia Copeman v. Gallant« The legiſlature has explained the ſenſe of the 
clauſe 5 21 Jac. 1. c. 19+ by putting the words true owner in oppoſition to reputed owner, 


If it were laid gown that a S. C. A ſhare of the partnerſhip trade, c. 
' ſhare of the partnerſhip trade, mortgaged to a partner, muſt be delivered, or it 


——_— gelistet, it would is 2 delufive credit, and falls within the flat, 


let in all the inconveniences 21 Fac. 1. c. 19. 
which were meant to be prevented by the ſtatute. 


As to choſes in action, equity. S. C. The proviſions in 21 Fac. 1. c. 19. , 11. 
— — — with reſpect to legal intereſts, muſt be followed as 
table intereſt ; and if parJiament- tO Equitable ones; choſes in action therefore held to 
ay proviſions as to legal intereſts be within the meaning of the act, and are included 


15 » 
— = — 3 in the words goods and chattels. 


the act. 
A choſe in action may be aſſigned without a deed. Ide Howell v. M*Ivers, 4 Term Rep. 690. 
Cowp, 233+ | . 

Lord H. obſerv-d, this queſ- 8 C. How far partnerſhip ſtock is liable to the 


tion was never carried farther : 
than to debts contracted relative debts of PRETRETS 2h the firſt place ? 


to the partnerſhip either after the bankruptcy or death of one of the parties. 


Crofts v. Pyke, 4P.Wms.1co. S. C. Where one partner lends money to an- 
is a ſtrong negative caſe to this other partner generally, and it is not entered in 
* the partnerſhip books, he does not gain a ſpecific 

lien upon the ſhare of the borrower. 


S. C. 
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8. C. W nes (gerebg engage 4 Feb. 1749, when this cauſe 
bankrupt acts, though not relative to the mutual came on for further direQions, 
credit between him and the bankrupt. 


40. One Richardſon, in 1746, purchaſed the 3 Aug. 1749, cor. Hardw. C. 
| office of under-marſhal of the city of London for Ex parte Builer and anctber, Aſs 
J. with a ſalary annexed to it of 60/., payable ,_,, 210. 7 — 

If-yearly, and a freedom of the city, worth 25/. Amb. 73. 

annually. His effects under a commiſſion of bank- 8, , cune on again, cor. 

ruptcy not amounting to 57. in the pound, the OR IG IO = 

allignees applied to the lord mayor and court of | 

aldermen for liberty to ſell the bankrupt's office ; 

but he being preſent in court, and refuſing to con- 

ſent, they declared that they could not alienate it 

without his conſent. Application was then made 

to this court that the office might be forthwith 

ſold, and that the lord mayor, &c. may be in- 

demnified in accepting ſuch alienation, on the 

aſſignees paying the uſual alienation fine, Lord Pie — — une 

Chancellor of opinion, that aſſignees might by 78. y — 

anticipation ſell this office of under-marſhal, and — — being a — 

that it was not within the ſtatute of 5 & 6 Ed. 6, be was ordered to refign to the 

c.16, as it did not concern the adminiſtration of ge of vie agnes. 

juſtice. | 

The office of ſerjeant at mace is not ſaleable, as : Now — * wo * in 2 

it concerns the execution of juſtice; the ſame as to 57 — . 

a ſworn clerk in the Six Cletks office. p — r 
The office of under-marſhal is clearly within Stone and Billinghurſt ſay, 


"gry" hat only offices of inheritance 
the deſcription of the 34 & 35 H. 8. c. 4. and = 2 — — — 
13 Eliz, c. 7. ſtatutes; but Lord Hardwicke 

thought the words extended to all offices. 


An office quamdiu ſe bene geſſerit is an office for it bas always been held ſo; 
ife and in the Scotch law is en- 
8 preſſed as what a perſon holds aut per vitam aut cup. 


Where a bankrupt is an executor and reſiduary 
legatee, and has paid the debts, and particular 
legacies out of part of the aſſets, if he refuſes to 
collect in the reſt, notwithſtanding the aſſignees 
have not the legal intereſt veſted in them, the 
court would aſſiſt them to get in the remainder in 
the name of the executor. 

If an officer of the army ſhould become a bank- Pick. per Lord H. in 8. C. 
rupt, the court would lay their hands upon his Ole only, bur bis lordfhip's 
ſalary for the benefit of his creditors. — in Dom. — on — 
peal from Scotland. Fide alſo Stewart v. Tucker, 2 Bleckſt. 1137. 1140. In re Kennedy, Dec. 
1788, it was held that an officer's half-pay is not affignable. Lide alſo Flarty v. Odlum, 3 T. Rep. 
687. Berwicke v. Read, T. Rep. C. P, 627. Lauderdale v. Duke of Montroſe, 4 T. Rep. voy 
Stone v. Lidderdale, 2 Anftr. Rep. 533+ P | 

Upon Richardſon's refuſal to ſurrender his office, 
his aſſignees obtained an order for diſpoſing of the 


ſame; when B. having agreed with the aſiguees — 
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Bankrupt. { 8, 
the purchaſe thereof at 850 J. on the 17th Ofober 
F749, he was preſented to the court of aldermen, 
who approved of him, and were ready to take the 
bankrupt's ſurrender z but he again refuſing, was 
ordered by Lord Chancellor to be committed for 
his contempt, and thereupon abſconded. An ap. 
plication to the court was now made to order the 
court of aldermen to admit B. in the room of the 
bankrupt. Lord Chancellor ſaid, he could not 
make an order upon the lord mayor, &c. to ad- 
mit B., as it was entirely diſcretionary in them, 
nor ſupply the want of a ſurrender; as in the com- 
mon caſe of a copyhold, where pethaps the legal 
intereſt is in one, and the equitable intereſt in an- 
other, in which caſe the court can order the truſtee 
to ſurrender, though ce/fui que truft refuſes. But 
to the end juſtice might be done to the creditors, 
his lordſhip recommended it to the court of alder- 
men, upon the bankrupt's non-attendance, by 


which his office was forfeited and vacated, to diſ- 


miſs him, and admit B. in his room, upon pay- 
ment of the 850 J. and the alienation fine to the city 


chamber. 


25 Nov. 1749, cor. Hardw. C. 
J gin v. Hyde, 1 Veſ. 328. 
1 Ath. 126 
Vide Rider v. Fowle, 3 Lev. 
$. Wilſon v. Boulter, B. R. 
il. 13 Geo. 1. in Rym. 


April 1750, cor. Hardw. C. 
2 Lyons, Amb. 89. 


22 Jan. 1753, cor. Hard w. C. 


Ex parte Coyſegame, 
1 Ath. 192, 193 


41. By an act of bankruptcy, all the bankrupt's 
real and perſonal eſtate veſts in the aſſignees from 
the time it is committed, and it controls all ſubſe- 
quent acts of the bankrupt with regard to fairneſs 
or fraud in them; fo that a ſale of goods by 
bankrupt, after the act committed, is a ſale of the 
property of the aſſignees, for which they may main- 
tain trover. So it is as to the payment of money. 


42. The place of Jew broker in the city of London 
is not ſaleable under a commiſſion of bankruptcy. 


43- A bond given to A. in truſt to ſecure the 
payment of an annuity of 40“. during the joint 
lives of E. S. and petitioner, the bankrupt's wife; 
he delivers up the bond upon his Jaſt examination; 
ſhe applies to the court, and prays the affignee 
may deliyer the bond to her truſtee, and that the 
arrears of the annuity and all future payments may 
be made to her. Ordered accordingly. 

S. C. Where a bond is given to a truſtee for the 
benefit of the wife, and the huſband becomes 2 
bankrupt, the aſſignees cannot bring an action; 
for by x ac. 1. c. 15. J 13. the aſſignees can only 


have the like remedy to recover a debt, as the 


bankrupt himſelf might have had, the word party 
in the act being meant of the bankrupt. e 


- 
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S. C. The obiter opinion of Parker, C. J. in | 

Miles v. Williams & Ux. 1 P. Vm. 255, that 

« ceſitei que truſt being a bankrupt, his aſignees may 

« bring an action upon a truſt bond in their own 

« names, though he muſt have brought it in the 

« name of his truſtee,” is denied by Lord Chan- 

cellor to be law. 


44. Merchants abroad draw upon à correſpond- 9 Aug. 1754, cor. Hardw. C. 
ent for a particular purpoſe, and remit other bills 5. i 2 Z. 53a. 356. 
to anſwer it; the correſpondent becomes a bank- 3 
rupt; thoſe bills remaining unnegotiated mult be 
delivered up by the aſſignees, or the money received 


thereon to the original owners. 


The intent of the bankrupt laws is to put all — of equality 4 
creditors upon an equality, as to the bankrupt's eflate nei Matters nor. revating to 
only for aſſignees take 4 ſubject to all equities at 1 ; — SI 


the time of bankruptcy, 


45. An eſtate came to a bankrupt by deſcent as 25 Feb. 2761, cor. I. R. 
heir at law, after ſhe had obtained her certificate ; Krug ob * = 396: 
held it did not go to the aſſignees, for it was not : ; P. Wan x = 
that kind of poſſibility meant by the Vat. 5 Geo. 2. 

c. 30. 3 there is no perſona defignata, and it muſt be 
a poſſibility that can be aſſigned or releaſed, and 


ſuch as ſhe could diſcloſe on her examination. 


46. Aſſignment by commiſſioners after the death 10 Nov, 1766, cor. Camden, c. 


. Treuphton v. Gitley, Amb. 6 
of the ban Pt 18 good. ide Tudway 2 — 


Canc, S. P. was taken for granted. 

47. A trader advanced half the money for the T. 1782, cor. Thurlow, C. 
renewal of a leaſe, the leſſee giving a note to re- Fryer v. Flood, | 2 
pay the money, unleſs ſhe ſhould by will give the . 
eſtate to one of his children. She bequeathed the 
eſtate to his daughter, and the father becoming a 
bankrupt, a moiety of the eſtate veſted in the 
aſſignee under 1 Fac. 1. c. 15. 


48. Money of the wife is by ſettlement to be H. 2789, cor. Thurlow, C. 
lent to the huſband, on bond, at 4 per cent., but C 
no intereſt to be taken till he ſhould decline trade, % Oman v. Smith, MS. 
then the intereſt to be paid to him for hte ; re- caſe, cited. Lockyer v. Savage, 
mainder to the wife for life; remainder to the 3 92911 Ex parte Brown, 
children. The huſband becomes a bankrupt z the * 079% 
—_— are entitled to the intereſt during his 

SE. s 
49. A real and perſonal fund was ordered to be P. 2789, cor. Thurlow, C. 


converted into money; the produce to be paid to % 87 _ * 
the wife of the bankrupt for life, * Fide Miles v. Williams, 2 P. 


* 


Wins. 249. Boſvill and Brandet, dipoſitions The third part of the perſonal eſtate 

1 P. Was. 460. Saddingtoa (which belonged to the wife as one of the next of 
* Kinſman, 1 Bro. Oh. Ca: 44. Ein) was ſo veſted in her, on the death of the 

| | | teſtator, as to go to the huſband's aſſignees and is 

not a new intereſt ariſing to him upon her death. 


'T. 2790, cor. Thurlow, C, Fo. F. L. being indebted to petitioner for mo- 
| Te porte Stadgreom, ney lent, gave him a note of hand, payable on 
3 demand, and depoſited with him tuo ſixteenths of 
a ſhip, promiſing to execute an aſſigument of ſuch 
ſhares by way of mortgage when called upon. 
I. paid petitioner a part of the debt, and then 
| borrowed one of the bills of ſale under pretence of 
ſhewing it to a purchaſer, Petitioner could neyer 
0" 7 ſea, ie is out of the get back the bill of _ J. I. 1 
ute, if the muniments of the rupt, and petitioner then applied to have the re- 
2 + ap nourne maining bill of ſale ſold, ad the produce applied 
v. Heathcote, 1 Atk. 160. in diſcharge of his debt. Upon this petition theſe 
K S 274, 623. 3 Res. Rep: queſtions aroſe, Whether ſhares of a ſhip ® not at 
. rs Ch. ins ſea are within + 21 Fac. 1. c. 19. J 10, 11. ? or, 
'+ PideRyal v. Rowles, rVeſ, Whether transfer of a bill of fale is a ſufficient 
248. ide Cooks Hf d delivery of poſſeſſion ? Alſo, Whether it is affected 
een on property of which dy the regiſtry aQt?—Curia advifori vult ; and the 
a bankrupt is reputed owner, petition ſtood over till 2 Aug. 
$. c. a again argued en 2 Aug, Per Lord Chancellor — According to the general 
00 rule poſſeſſion is to be given, but in caſe of aſſi 
ments of ſhares of a ſhip, there ſeems no other 
way than a depoſit of the bill of ſale, with-an un- 
dertaking to aſſign the ſame by way of mortgage. 
In this caſe it did not appear that the bankrupt ever 
By Cf. 17. acted as owner after the depoſit. Lord Chancellor 
the vill of falſe muſt recite the did not remember whether the operation of the 
ſkip, — ht he bill of regiſtry act affected a ſhare only. Ordered, that 
fale is only intended as a ſ<crity the ſhare of the ſhip ſhould be ſold before the 
ber de Te Kas 0. commiſſioners, and the money ariſing from the ſale _ 
5 3 geren 49 de applied in diſcharge of the petitioner's debt; 


and if inſufficient, then that he ſnould prove the 


„ 


mia, ai. St a m__ a> 


ace Aa a£Aac A_w a (amo a x-. 
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By 26 Geo. 4. c. 60. f. 17. 


reſidue under the commiſſion. 


15 Dec. 1794, cor. Loughd. C. 5 1. The right to ſue for money loſt at play, given 
Brandenv. Sands, 2 Ve. jun, $14, by fat. g Ann. c.14. to the loſer, is a veſted intereſt, 
and upon his bankruptcy paſſes to the aſſignees. 


27 Feb. 1798, cor. Loughb. C. 52. A ſettlement made after marriage of ſtock 
py . 3 ſtanding in the name of the wife before and at 
1 ems the time of the marriage, as her fortune; the 

Nee equity 8 
Wo de, not to ſuffer the buſband to huſband being inſolvent at the time, and ſoon aſter 


— —— — becoming a bankrupt, the ſame was ſet aſide as 


for her, and the ſame in equity” fraudulent againſt creditors, upon a bill by the 


exiſts in regard to the aſigners of aſſignees after the death of the huſband. = 
1 Oc 


* 1 5 . ty > | 
1 . af » 4 & 1 - 


" , *S Y 0 * . © - 
N. 8 * 4 *, _—_ 1 9 . * 
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98. Comre,' Aﬀgnment, and what paſſes. Bi 240 | 

ſock did not ſurvive z but decreed to the aſſignees, - bankrupt huſband, who Rand + , 

fubjef ifon out of it to-the widow. © | Fh in the huſband's place. 
A 

action 


24 
* 5 
10 


— 


fo 4 * 
. File Burnet and Kinafton, 
ſigners of a bankrupt may recover in att, yen. 401. Taylor and 


inſt the bank, ſtock ſtanding in the Wheeler, 2 Vern. 564. Jacob- 

name the wiſe. | : 3 . fon v. Williams, 2 — | 

In the laſt caſe, Lord Cowper 
thought commiffioners of bankrupt could not aſſign 2 poſſ.bility z but he was cirarly wrong in point of 
law, for not only the latter fatuces relating to bankrupts mention the word poſſeility, but 13 Elis. e. 7. 
. 2. empowers the commiſſioners to aſhgn all that the bankrugt might depart with ; and, beſides, the - 
21 Jac. I. c. 19. enats, that the ſtatutes relating to creditors ſhall be expounded in the moſt beneficial _ 
manner for creditors. Vide Higden v. Williamſon, 3 P. WMS. 132. which caſe (ſaid the Maſter of the 
Rolls, in Moth and Frome, Amb. 394] was the occaſion of the ſtatute of 5 Geo 2. 

Vide etiam Moth and Frome, where his Honour has clearly laid down, that the ſort of py 

aſſignable by commiflioners of bankrupt, and intended by 5 Geo: 2. to paſs by their affignment, is f. 
2 one as can be diſcloſed by the bankrupt on his laſt examination, and where perſona defignata eff, The 
doQrine, however, on this ſubject now ſeems clear, that equity will not interrupt the {gal title of the 
hyiband to his wife's property, ren ming under bim for its id in 
reſpe& to ſuch property, in which caſe, equity will impoſe terms on him or them by compelling him 
or them to provide for the wife. Ne Brown v. Elton, 3 P. Wms. 202. So, if the huſband become 
bankrupt, all ſuch property as he could affign or releaſe paſſes by the commiſſioner's aſſignment. Fide 
Miles v. Williams, 1 P. Wms. 251.; bat the aſſignees take it ſubject to the ſame equity of providing 
for the wife. Yide Boſville and Brander, 1 P. Wms 459., whete Mr. Cox has induſtriouſly collected 
all the authorities on this ſubject as reviewed by Lord Thurlow in Worral and Marlar. Yide alſo ſewſon 
and Moulſon, oft. tit. Baron and Feme, ſ. 10. and notes. 


As to the eſtate and intereſt of a wife, the 

power and Intereſt of a huſband therem, 
and how far the cb in action or poſſibilities 

of a wife are aſſignable by the commiſſioners 
under the huſband's commiſſion, ſee more 
under Baron and Feme. - 

As to the right that ſurvives to a huſband and 

wife, or either of them, and the caſes where- 
in a huſband or thoſe claiming under him 
muſt provide for a wife, ſee more under 
Baron and Feme. | . 

As to the copyhold eſtates of a bankrupt, and 
the caſes where a defeQive ſurrender or the 
want of a ſurrender will be made good in 
equity in favour of creditors, ſee Copybold. 


Sec. 9. Of the Bankrupt's Surrender, 
Protection, and laſt Examination: 
And herein of Commitment. 


1. COmmiſioners cannot examine a bankrupt's H. 1719, cor. Parker, C. 
wife againſt her huſband touching his bank- Ex a3 2 53. OD 6rs. 

ruptcy, By the common law ſhe cannot be a *s 71,6 6 Vw: by 
witneſs for or againſt her huſband *; and though 13 Vin. Ar. 14. pl. 28. 
the fat. 21 Fac. 1. authorizes the commiſſioners | 
to examine the wife touching any concealment of 

his goods or effects, yet neither that or 5 Gio. 1. 

c. 24, extends to examine the wife touching the 

bankruptcy of her huſband, or whether he had 


Vor. I, R committed 


M. 1726, cor. King, C. 
Anon. Sel. Ca. in Cb. 64. 
. 2 1. Abr. 123. fl. 1. 


12 May 17425 cor. Hardw. C. 


Ex parte Lingood, 1 Atk. 240. 
242. 4 £g. Abr. 99. pl. 8. 


This laſt has of late years been 
granted in ſeveral inſtances, 


£ . = > 

Ile John Ward's caſe, cor. 
Lord King, where a commitment 
by commiſſioners was held juſti. 
fiable upon mature conſideration, 


Vi. 13 Eu. e 7, 


Bankrupt, 59. 


Sy committed an act of bankruptcy, and how and 


when he became bankrupt. And if the com- 
miſſioners commit the bankrupt's wife for refuſing 
to diſcover the goods and effects of her huſband, 
or the time and manner of his becoming bank- 
rupt, and keep her in priſon. till ſhe ſhall make the 
laſt- mentioned diſcovery, the commitment is il- 
legal, and ſhe ſhall be diſcharged. Till 5 Geo, 1. 
c. 24. the commiſſioners could not examine the 
bankrupt himſelf touching his bankruptcy. 


2. Two perſons having authority to ſeize the 


effects of a bankrupt, broke open a cloſet where 


the bankrupt was, to ſearch for them: two officers 
came ſoon after them, and took him in an aCtion, 
and threw him into the Compter, where he was 
ſerved with ſeveral other actions in cuſtody, 


| Ordered, that they (i. e. the officers) at their own 


coſts ſhould procure him to be diſcharged, or ſhould 
ſtand committed, being an obuſe of the proceſs of the 


court, 
IL. 4 


3. Lingood being declared a bankrupt, and the 
three ſittings at Guildball advertiſed, the commiſ- 
fioners upon the examination of witneſſes, in the 
mean time finding that he was removing and con- 
cealing his effects, ſummoned him to appear beſore 
them the next day from the date of the ſummons, 
and on his refuſing to come, certified” this fact to 
Mr. Juſtice Chapple, purſuant to a clauſe in 5 Geo. 2. 
who committed him to Newgate; and on the 
keeper's ſending notice thereof to the commiſ- 
fioners, they brought him before them on their 
own warrant, and upon his refuſing to be exa- - 
mined recommitted him to Newgate, Lingo:d 
petitioned to be diſcharged as being illegally com- 
mitted. The court was of opinion, the certificate 
is in purſuance of the powers given to commil- 
ſioners under the ſtatutes of bankruptcy, and that 
where they have full evidence of his intention to 
ſecrete his effects, they may examine him in the 
intermediate time between the declaration of bank- 
ruptcy and the ſittings at Guildhall. 

Where a perſon apprehends he is aggrieved by 
a commitment of commiſſioners of bankrupt, the 
ready way is to ſue out a habegs corpus, that the 
legality thereof may be determined by the judges 
of the common law, 

The old acts of parliament conſidered a bank- 
rupt as a criminal, and commiſſioners m_— 

2 
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their diſcretion impriſon him. But though the 
rigour of the law. is taken away as to his perſon, 
the power of examining ſtill remains, and a greater 

niſhment is inflicted : if he does not ſurrender, 

7 is felony without benefit of clergy. 

The judge, upon the bare certificate of com- Such is the preſent prafiice. 
miſſioners that a bankrupt refuſed to attend, though e Cooke's B. L. 4 edit, 107. 
the cauſe of ſummoning was not mentioned, is 
obliged to commit him. 

Lord Chancellor in this caſe diſmiſſed ſo much 
of the bankrupt's petition as prayed to be diſ- 
charged from his confinement; and as to ſo much 
as prayed further time to make his diſcovery, Lord 


Chancellor granted him the forty-nine days. 


4. The attendance of the bankrupt on the 22 June 1742, cor. Hardw. C. 
aſſignees to aſſiſt them in making out the accounts ®*parre Turrery x th _ 
of his eſtate is confined by 5 Geo. 2. to the forty- 17%, in the nu relating to 
two days, or the enlarged time at moſt ; but if this matter are very darkly and 
the aſſignees will undertake, for the creditors who —_—_— nw aifing — 
had proved their debts under the commiſſion, that bag thrown 23 
they ſhall not arreſt him, the court will order him clauſe. Vide Green, 221. 
to attend, notwithſtanding any riſk he may run 2 Pur. 1124, 5. 2 Blacks 


from the creditors at large. * 


F. The clerk of the commiſſion cauſed the 6 Avg. 1712, cor. Hardw. C. 
bankrupt to be arreſted at the ſuit of F. the Ex parte Wilſen, 1 Ah. 1 Sa. 
petitioning creditor and aſſignee, in the ſheriff's 
court of London, for 80/., and afterwards cauſed 
another action to be brought in B. R. for the ſame 
ſum, and kept him in cuſtody till 7. had an op- 
portunity of arreſting him on the B. R. aCtion, 
and afterwards charged him with another action 
at the ſuit of one V. The bankrupt applied to be 
diſcharged from both actions. J. and V. directed 
by the court reſpectively to ditcharge him out of 
cuſtody of the marſhal as the ſame attorney was 
concerned in both actions. ; 
S. C. A petitioning creditor cannot arreſt a bank- 
rupt, becauſe a commiſhon is both an action and 
an execution in the firſt inſtance. 


6. Where a bankrupt is in execution for one 4 June 1546, cor. Hardw. C. 


debt, and the judgment creditor has another againſt Ex parte Butterell, 1 Ard. 109. 


him of a diſtin nature, he may prove this under mr = — 3 


the commiſſion, notwithſtanding he refuſes to waive 
his execution upon the other. | 


7. Feſcie, a ſheriff's officer, and bail for the 22 OR. 1747, cor. Hardw. C. 


3” : f s Ex parte Gibbons, 1 Ath. 218 
petitioner, a bankrupt, takes him away during the r 


time of his laſt examination, and ſurrenders him rupt s ſurrender and conſequent 


R 2 in 


244 B—a Bankrupt, © 609. 
privilege, vide Darby v. Baughan, in diſcharge of his bail. He prays to be diſcharged 
Term Rep. 20g. Kenyon v, out of cuſtody, and that Fe/cie may be cenſured 
— — 2 4s to pro- for -a contempt of the court. Lord Chancellor 
tect a bankrupt on an attachment inclined to think, that the bail's taking the prin- 
for non-payment of money, as cipal coming to a court of juſtice to be examined 
dels es entbrcg payment of a delt has never been determined to be a contempt of 
e payment of a debt 4 : c i 
Vid. Ex parte Parker, 3 Veſ. court, provided they bring him to be examined by 
Jun. 554. | , that court, and therefore diſmiſſed the petition z 
but without prejudice to the bankrupt's application 
to the court of B. R, | 
S. C. The taking of a bankrupt by his bail is 
not a contravention of 5 Geo. 2.; for the force of 
the clauſe in that act is arreſts by creditors, and 
bail are no creditors till damnified, and therefore 
not within the deſcription. | 
S. C. In the language of the court the bail are 
the gaolers of the principal, and upon this notion 
of law they may arreſt him on a Sunday, as he has 
his liberty only by the indulgence of 2 bail. 


% 


24 Dec. 1747, cor, Hatdu. C. B. If a bankrupt has an objection to a queſtion, 
Ex parte Aqmott, 1 Ak, 200, he muſt demur to the interrogatories, and the 
court will judge of it upon a petition ; or if he 
refuſes to anſwer any queſtion, and the commiſ- 
ſioners commit him, and the delinquent brings an 
habeas corpus, the queſtion muſt be ſet forth par- 
ticularly in the return to the habeas corpus, that the 
« judges may judge whether it was lawful or not. 


7 Aug. 1751, cor: Hardw. C. 9 One Mood applied for an order upon the 
Ex perie Wood, 1 dike 22 „22 commiſſioners to admit him a creditor for 21 /. 
upon a note, and that the clerk of the commiſſion 
might be directed to attend at the O/d Bailey with 
the proceedings upon a proſecution. againſt the 
bankrupt for felony in nut ſurrendering himſelf 
according to the directions of the act of parlia- 
ment. As Wood had not yet proved his debt, if 
not made out to the ſatisfaction of the commiſ- 
ſioners, it may be rejected; and Lord Chancellor 
ſaid, that notwithſtanding ſuch a proſecution may 
be carried on by a perſon who is not a creditor, 
Jt, by the words of the act of parliament, it 
ooked as if the legiſlature intended there ſhould 
be a concurrence of the creditors under the com- 
million, and that as this is a penal law, a court of 
equity will not lend its aid to ſuch a proſecution, 
by ordering the clerk to attend with the proceed- 
ings at the Old Bailey; and therefore he would not 
grant the petition, . 


Where 


Ne. 
* 


* 


| Fg. Surrender, Examination, &c. Ba 245. 
Where a bankrupt did not ſurrender himſelf in : 
due time, if there did not appear to be 3 
tion of defrauding his creditors, Lord Maccle/- 
field in ſeveral inſtances ſuperſeded the commiſſion 
in order to prevent ſuch a proſecution, - | | : 
Io. A bankrupt's omiſſion to ſurrender is not 6 April 176, cor. Hardw. C. 
felony unleſs it is wilful. , Nn 
y parte Smith, 1 Mar. 1785; Ex parte Grey, 1 Veſ. jun. 195+ 


11. Bankrupt's petition for a meeting to take H. 1786, cor. Thurlow, C. 
his ſurrender, he having gone abroad, where (he bo tag ones 
ſwore) he was detained by illneſs, diſmiſſed, it * 

being ſworn on the other ſide that he was appa- 
rently well. Lord Chancellor thought the bank- 
rupt kept purpoſely out of the way, and that he 
was perjured by his affidavit in ſupport of the 
petition, | Wes ; 


12. Bankrupt's petition for a meeting to take H. 1786, cor. Thurlow, C. 
his ſurrender, the bankrupt having been preveuted Ex garte Bould, 
from ſurrendering by illneſs, altowed. * 


13. Petition to appoint a mceting for bankrupt's H. 1786, cor. Thorlow, C. 
ſurrender and examination, after the commiſſion- Fr parte Grabam, 
ers had been diſſatisfied with former anſwers, e. 
allowed. The eſtate to bear the coſts, for the 


bankrupt has no eſtate. 


14. Bankrupt was prevented from ſurrendering, T. 1790, cer. Thurlow, C. 
becauſe the commiſſioners did not attend at the Ex u Grey, 1 V. jun. 195. 
day ; on petition of the commiſſioners another day 
was appointed. The court blamed their conduct, 
and ſaid, the petition ought to have been by the 
bankrupt, | 


15. A bankrupt like a pauper loſes his privilege 27 Dec. 1792, cor. Lds. Corrs. 
by miſconduct; therefore where after two peti- E= * 2 3 Ag 42. 
tions diſmiſſed, he preſents a third for the ſame jun. — 7 py — = 
purpoſe, it will be diſmiſſed with coſts ;z and if not - 
able to pay them, he muſt be committed; but the 
court will not make an order to reſtrain him from 


preſenting any more. 


16. The privilege of a bankrupt from arreſts 16 Aug. 1797, cor. Lougbb, C. 
during his examination extends to an attachment EP Parker, 3 Ye: jun. 554. 
for not paying money under an award, made a rule 
of court, as analogous to an execution or proceſs 
to enforce payment of a debt. 


R 3 


| See. 10. Of the Dividend. 


T. 1690, cor. Lds. Comrs. 1. (*Ommillioners ordered a diſtribution to be 
Hiuckcox & al. v. Sedgewick, made among creditors, when the bankrupt's 
* eſtate was not ſold, and the aſſignees had not in 

| | fact any money in hand. Lord Jeffries ſet aſide 

"4 this order of diſtribution as fraudulent, and in ex- 
cluſion of other creditors. Lords Commiſſioners 

thought the Lord Chancellor had done well, and 

that ſuch a colourable diſtribution might be ſet 


= 


aſide even upon petition. | 


H. 1740, cor. Hardw. C. 2. Commiſſioners of bankrupt appoint a dividend 
Ated 28 a caſe put in Smith v. fo be made of the bankrupt's eſtate z a creditor under 
NG OR gs not the commiſhon neglecbs to receive of the afſignees his 

oP. proportion of that dividend z the af/ignees afterwards 
2 Eq. Abr. 103. pl 11. break, and run away with the dividend that was in 


. pl. 8. 118. pl g. , . 
This wholly * upon their hands ; the creditor ſhall not be allowed to come 


the order of dir buti n me by h the bankrupt's eftate for that money, but muſt 
the commiſſi ners alice: t ining 1 

the dividen!; tor if no ſuch-or- take his remedy againſt the afſignees as well as be 
der of d:itribution had been made, . | 

the cr: ditor wouid h»ve b-eq allowed to come in under the bankrupt's eſtate, and would not have been 
confined to his remedy againſt the aſhg 21ers. | 


3 April 142, cor. Hardw. C, 3. An aſſignee cannot ſtop a perſon's ſhare in a 
Ex parte Wine, 1 Att. 90. dividend on account of his own private debt owing 
to him from that perſon, 


, 
13 Aug. 1742, cor. Harde Co. 4. Commiſſioners may order a dividend to be 
Ex parte I bucl auch, 1 Atk.91. advertiſed, if they think it proper for the aſſignees 
tv make one, l | 


25 OR. 1745, cor. Hardw. C. F. B. a creditor under a commiſſion being in- 

3 3 debted to H. in 79/., draws on the aſſignee for 
1 med by that ſum, payable to H. or order, out of B.'s ſhare 
a perſon defo e he becomes bank - of the dividend to be made. The aſſignee accepts 
8 1 gas ge. it by parol, but, before any dividend, becomes a 
cole rd dated 22ainft the cre. bankrupt himſelf. H. is entitled to the whole 
ditors under the commiſſion. #79 /., and is not obliged to come in pro rata only 


under the commiſſion againſt the aſſignee. 


27 April 1727, cor. Hardw. C. 6. A creditor after he has received a dividend 

Ex parte Grove, 1 Att. 104. under a commiſſion will be allowed to bring an 
action at law for his debt, upon refunding that 
dividend. | | 


2 Feb. 1748, cor. Hardw. C, 7. Upon an affidavit of a creditor that he has 
Ex parte _— and anctber, mot read the Gazette, he will be admitted to prove 
* his debt, ſo as not to diſturb a former dividend; 
nor can commiſſioners proceed to make a _ 

ti 


(10. Dividend, | B-a 447 
till he is brought up equal to the creditors under 
the firſt dividend, . be” 


8. Two debtors, one becomes a bankrupt; the 20 Dec. 1750, cor. Hardw. C. 
creditor proves his whole debt, but before dividend * erte — 1 Ard. 109. 
receives a compoſition from the other: he. ſhall N 113. 
ſill be entitled to a diyidend in proportion to the 


whole, | | 
Otherwiſe, if he received the compoſition before 
the bankruptcy. 


9. B. NA., in purſuance of articles before mar- 23 Dec. 1751, cor. Hardw. C. 
riage with the petitioner, executed a bond to 7. #* ger iy Mitchell, 
I. and V. R., truſtees under the articles in the x, parte Caſwell, 2 Þ Wens.407. 
my of 10001., conditioned to be void if the Ex pate Greenaway, 1 Atk. 113. 

eirs, &'c, of B. M. ſhould pay to T. M. and . 8 
R. 5001. within three months next after the death 
of B. M., for the uſe of the petitioner; or in caſe 
ſhe ſhould not ſurvive, to the uſe of her child or 
children, if any, A commiſſion of bankruptcy Lord Hardwicke ſald, that his . 
iſſued againſt B. M., who dies on the 1ſt Apri} Pinion card te parte Groome 
1749. On the 28th of the ſame month a dividend D che only dif. 
is made of g. in the pound; the petitioner prayed ference between the principal 
to be paid a proportionable dividend. The aflignees © 2nd Ex parte Groome was, 

"of : . . con- 
being ſerved with notice, and no counſel attending tag and this upon bond. 
for them, the court directed ſhe thould be admitted ; 

a creditor, and receive a dividend of 9s. in the 
pound, net being oppoſed. 

A judgment would have made it an immediate 
debt, and ihe would have been entitled to have 
come in as a claimant before her huſband's death, 
and the aſſignees muſt then have retained ſuthcient 
on a dividend day to anſwer a proportionable divi- 
dend to the petitioner when the cvent happened. 

Lord Chancellor King's being an obiter opinion 232 Jan. 1752, S.C. 1214 
as to a wife's being admitted to a dividend, and Lord 
| Talbot doubted of it, and the preſent Chancellor in 
a caſe Ex parte Groome, December 1741, refuſing to 
admit ſuch a perſon creditor, his lordſhip would 
not ſuſfer the ſecretary to draw up the order pro- 
nounced at a former day of petitions, though not 
defended, but recommended it to the aſſignees to 


compromiſe it with the petitioner. 


10. G. drew a great number of bills payable to 21 Deg. 1753, cor. Hard, C. 


V. and A. upon H., who had no effects of G.'s in Ex parte Marſtal and others, 
1 Atk. 129, 130. 


his hands, but accepted them for the honour of Ti; F 
the drawer. G. becomes a bankrupt, and H. by Rand in the place of the principal 
means of the great ſums he paid on account of <r<ditor, is to far qualified that 


. . he i n 1 led vie nd 
ſuch acceptance, 3 a bankrupt _—_ — 3 wy 105 8 
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prejudice of any other debt the The bill-holders prove under both commiſſong, 
n mm azainſt and receive dividends, but not ſufficient to pay 20 5. 

ener, 3 Vel, jun. 243. in the pound. The fſignees of H petition to fland 

, | in the place of bill. holders, pro tanto as they had re- 
ceived under H.'s commiſhon againſt the eſtate of 
G. Ordtred, that they ſhould, pro tanto, as H. -s 
eſtate had ay on account of his acceptance of the 


ſaid bills, but not to receive any dividend from 
G.'s eſtate till the bl. Holder had received a full 


ſatisfaction for their debts. 
M. 1785, cor. Thurlow, C. 11, Joint creditors admitted to prove and take 
Ex parte Hodgſon, dividends under a ſeparate commiſſion againſt one 


| T. 7786. = e. partner, but after a dividend to be let in to take 


Ex parte Page and others, future dividends, only not diſturb the dividends 


2 Bro. Ch Ca. 119. 
T. 1-86. 9 alrcady made, 


Fx parte Flintum *, 2 Bro. Ch. Ca. 120. 

Lord Chancellor ſaid, he thought the point was ſettled that joint creditors might prove under ſepa. 
rate commiſſions, eſpecially ſince the caſe Ex parte Criſp, 1 Atk. 133. which had decided that joint 
creditors might ſuc out a lepaate commiſſion. - 


H. 1986, cor. Thurlow, C. 12. If creditors have not been able to prove 
—_— I ay = 14. their debts in time to receive a firſt dividend, they 

1 — with, will ſtill de admitted to prove their debts if they 
out an older, ta permit creditors can reaſonably account for the delay fo as not to 
4 1 —— diſturb any former dividend; and upon obtaining 
equal with thoſe kan — an order for that pur poſe, they muff in the ſirſt place 
before, and then to direQ a ge- be brought up equal to the creditors under the 
yeral cu button of the reßdue. former dividends before the commiſſioners can 


Vide Cooke s B. L. 4 ed. 531. 
nnn; proceed to make another. 


M. 178g, cor. Thurlow, C. 13. A creditor who had obtained goods of his 
N debtor juſt before his bankruptcy, ſhall not prove 
Tn os for the reſidue of his debt without accounting for 

the goods ſo obtained, and his ſhare of the divi- 
dend may be retained until he gives up the pro- 


perty ſo unduly poſſeſſed. 


T. 1790, cor. Thurlow, CO. 14. A creditor having taken his remedy at law, 
= * cannot take a dividend too, but may aſſent or diſſent 
Whether . rcd? can be AS to the certificate, 


compe:lcd to cle before a dividend, ſeems to be ſomewhat unſettied. Vde Cooke's B. L. 4 ed. 130. 


T. 1790, cor. Thurlow, C. 15. Aſſignees of a bankrupt made no dividend 
Ex parte Gwing, 2 Ve jun. 163. but thirteen years after the bankruptcy, had from 
| the produce of the property, accumulated enough 

to pay 15s. in the pound, a ſale and diſtribution 
was ordered, on petition of one creditor, 


Orde Curie, 8 Mar. 1794, 16. It having been found that large ſums of 
per Loughboruwgh, C. money remain in the hands of aſſignees of bank- 
| rupts 


4 Bro. Cb. Ca. 546. 


rupts to the delay of dividends and the prejudice 


creditors, d, that in every commiſhon of 


bankrupt where the major part in value of the ere- 
ditors preſent at the choice of aſſignees do not give 
directions where to place the bankrupt's monies, 
purſuant to the ſtatute of 5 Gev. 2. the aſſignees 
ſhall pay all monies. received by them into the 
Bank as often as the ſame ſhall amount to 100 l., 
there te remain until a dividend; and in the 
aſſignment from the commiſſioners to the aſſignees, 
a covenant to be inſerted on the part of the aſ- 
fignees to pay ſuch monies, conformably to the di- 
rections of the creditors under the ſtatute, or to 
this order. And it being found that aſſignees 
neglect to comply with the directions of the ſaid act 
in making a firſt dividend at the end of four months 
and within twelve months, and a ſecond dividend 
within eighteen months from the iſſuing of the 
commiſſion, ordered, that in caſes where it appears 
the directions of the ſaid act have not been com- 
plied with, the commiſſioners do cauſe due notice 
to be given in the Gazette and other public papers 
for the aſſignees to attend them, and ſhew cauſe 
why ſuch dividend. or dividends have not been 
made; and if the aſſignees do not ſhew ſatisfactory 
cauſe to the commiſſioners, ordered, that the com- 
miſſioners do appoint a time and place to make 
ſuch dividend or dividends, and to give due notice 


of ſuch meeting. 


17. After judgment by default in an action upon 
a dividend under a commiſſion of bankruptcy, the 
aſſignees filed a bill for _— and to have the 
proof of the debt expunged. Demurrer allowed, 
the courſe being by petition, ; 


18. Upon petition of 8 creditors to be ad- 


mitted to prove under a ſeparate commiſſion, it was 
ordered, that they ſnould be admitted, but not to 
receive a dividend; and that the dividend ſhall be 
reſerved till an account is taken of what they have 
or might have received from the partnerſhip 


effects. 


Separate creditors cannot take a dividend upon 
the joint eſtate rateably with the joint creditors z 
each eſtate is applicable to its own debts, 


19. Accommodation-bills upon the bankruptcy 
of the drawer were fully paid by the acceptors to 
the holder; who having a farther demand under 
the commiſſion proved for the whole 2 the 

N ; F ls, 


T. 1995, cor. Lougbb. C. 
Clarke v. Capron, 2 Veſ. jun. 66. 


T. 1796, cor. Loughb, C. 
Ex parte Elton, 


3 H jun. 238. 240. 


T. 1796, cor. Loughb. C. 
Ex parte Turner, 1 Ve. jun. 24% 


8 10. 
bills, he may take out of the dividend upon the 
bills the proportion he would have received upon 
the reſidue of his debt beyond the bills, if the debt 


for the bills had been expunged; the reſt of the 
dividend on the bills belongs to the acceptor. 


2:6 Boz  Barikeupt, 


Sec. 11. Of the Certificate of a Bankrupt 
And herein of his Allowance, 


T. 1715, cor. Cowper, CO. I. IF a bankrupt having his certificate allowed hag 
Ex parte Goodwing ſlipped the time of pleading it at law to an 


2 Vern, 696, 7. action for a debt precedent to the bankruptey, 
equity will not relieve him. : 


Fide Bailey v. Robinſon, If a bankrupt is taken in execution pending a 
T. 6 Ann. in B. R. reference of his certificate to the judges, the court 
| will not diſcharge him, but put him to his audits 

i querela, 


M. 1717, eor. Cowper, © 2. G. brought an action for rent againſt B. a 
Do v. Gore, bankrupt, and obtained judgment before bankrupt's 
- . . — — certificate allowed, which not being allowed till 
The ſtatutes of bankrupt do after the rule for pleading was out, the bankrupt 
not bind the crown : fo held per. had no opportunity to plead it, and take the bene- 
Rec v. Pixley, in Scace, Buob, fit of the act 4 & 5 Ann. c. 17, But in the ci 
202. fa. againſt the bail the certificate was pleaded, and 
g — 4 _ %, plea over-ruled, ſo that the bankrupt had no relief 
7 Geo. 1. e. 41. as to bankrupts but in equity, or by audita querela, which is an egui- 
diſcharged from debts payable at fable remedy at law. On a motion for an injunc- 
a future day. tion, Cotoper, C. refuſed to grant one, (though _ 
| that there were ſeveral precedents of this ſort, but 
none ready to produce,) becauſe this was a merciful 
law made in favour of bankrupts, and in prejudice 
of creditors z ergo, not to be extended in equity 

further than at law. 


M. 1717, cor. Cowper, C. 45 Commiſſioners after aſſigning bankrupt's ef. 
Facebſon and another v. egg. ſects, and giving him his certificate and diſcharge, 
. Moe 302-305» 39%: cannot make a ſecond aſſignment. 


P. 1720, cor. Parker, C 4. Equity will not relieve againſt a bond given 
_ 3 T 1 . — _ by a bankrupt to a* creditor in conſideration of his 
Ihe autherit) of this caſe 54 Withdrawing his petition againſt the certificate. 


contradifted expreſsly per Cur. C. B in Summer v. Brady, 1 Term Rep. C. B. 647.; and indeed it 
ſeems inconſiſtent with the ſpirit of many other caſes, as Middleton v. Lord Onſlow, 1 P. Wms. 768. 
Spurret v. Spiller, 1 Atk. 105. Smith v. Bromley, Dougl, zu edit. 696, Jones v. Barkley, ib. 
Cock ſhott v. Bennett, 2 Term Rep. 763. 


T. 1720, cor. Parker, c. F. A queſtion aroſe concerning the form of cer- 
1 caſe, i tificates on the late act; and per Parker, C. the 
7 Pas. Abr. 133 2 9. commiſſioners are to certify one day that the _ 


rupt hath in all things conformed, c. and Vide 5 Oe 3. which takes i 
the next day the creditors certify on the ſame all the other aQts relating to 
parchment their conſent, at the foot of which the. bankropte! cortificetene 
commiſſioners are to certify that the creditors had | | 
conſented according to the terms of the act. 


6. Where a bankrupt after certificate allowed is T. 1722, cor. Macclesfield, C. 
ſued for a debt accrued before his bankruptcy, the * n 
court on the circumſtances of the caſe will relieve, 8 bes; ada. iVemn. 


though it will not relieve on a matter purely of miſ- 2:9. accord. 2Vetn. 043. cunts 
Co. of Gainſboro. v. iffard, 


pleading. 2 F. Wins, 424. 


7. A creditor coming in under a commiſſion of M. 1726, Cane. 


7 Anon. 2 P. Wu. 
. bankruptcy though only to prove his debt, and o —— —_ 


poſe the bankrupt's certificate, ſhall not ſue the 5.» dect to proceed 

bankrupt at law, unleſs he will waive all benefit of — may ill come In under 
the commiſſion, not wy as to dividends, but as to — — — © - his 
his voting againſt the bankrupt's gaining his cer- ,, e 
tifieate, cate. Vide Ex parte Capots 
1 Atk. 219+ Ex parte Lindſey, 1 Atk. 220. 


8. A bankrupt cannot plead his certificate to an XI. 228, cor. King, C. 
Ex parte Gazalet, Mop. 28. 


action brought on a bond, bearing date before his ns cate as Cate 
bankruptcy, payable on a contingency which did „ell, Cazalet, and #ateman, à P. 
appen till after his certificate. Wms. 497. ante, . 5, pl. 18 

not h PPE It — objected in this caſe that 
ſuch a bond would be barred by the bankrupt's certificate, which Lord King ſaid could not be if the 
obligee is careful in declaring upon his bond. Indeed, if the party declares upon the bond” only, he 

ſhall be barred Secis it he ſets forth as well the condition as the bond in the declaration, for then fe 
muſt appear that the cauſe of action did not accrue at the time of the obligor's becoming a bankrupt. _ 
In Ex parte Groome, 1 Atk. 118. Lord Hardwicke ſaid, that Lord King's opinion in this caſe was 
obiter only. Lord Talbot doubted it, and Lord Hardwicke differed from him entiiely. Sad vide Alſop 
and Price, 1 Dougl. 160. 3d edit. 


% 


9. On a joint commiſſion againſt two partners MH. 1729, cor. King, c. 


bankrupts, the ſeparate creditors, though they have 22 15 1 _—_ 


taken out ſeparate commiſhons, ſhall yet be at 126. pl. 9, 10. 
liberty to come in to oppoſe the allowance of the Fitzgib. 283. 
— Seek Vide Ex parte Yale, 3 July 
| 1721. Fx te Cook, 2 F. 


Where two partners are bankrupts, and a joint Wms. oo. Mol. $0. Wickes 
commiſſion is taken out againſt them, if they ob- v. Strahan, 2 Stra. 1157, Twifs 
tain an allowance of their certificate this will bar *: j K _ ny —_ 
as well their ſeparate as their joint debts, and ſo — Rowlandſon, \ Þ. Was. 
vice verſt. 8 by Hankey v. Garret, 3 Bro. 

a ö Vide Cooke's B. 22 chap. 10. ſec. 5. 

10. F. having proved his debt of 2000/. under T. 1734, cor. Talbot, C. 
L's commiſſion, and paid contribution, and yet had fr 
L. in execution for hit debt, it was ordered by the 1 5 — 2 = 
late Lord Chancellor that F. ſhould either diſcharge Setiled on great debate that 8 
L., or //e his dividend; and commiſſioners having editor is at liberty to elect to. 
certified tuat four-fifths in number, &c. had con- fig we tp and Get f. e 
ſented to L.'s diſcharge, exclufrue of F., he now certificate. The caſe of putting 

| petitioned 
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ereditor to election is but modern petitioned againſt allowing of the certificate, and 
in fayour of bankrupts; but if that he might be admitted to come in fo far 


, ion i in general , : 

i castg ente the undet the commiſſion as to have liberty to aſſent 
| creditor is to be excluded from a or diſſent. | ; 5 

liberty of diſſenting to the certifi- | | 

cate the reſt of the creditors are not only to take all the reſt of the effectu, but have it in their power, by 

allowing the certificate, to bar the other's debt ; ſo that permitting ſuch creditor to & or Wiſſent to 

the certificate, is not to give him a benefit, but to prevent his being hurt. And the late ſtatute (5 Geo. 2. 

c. 30. L. 10.) mentions four-fifths of creditors who ſhall bave proved their debts, and not who 

&c. and ſought relief ; and it would be hard to put it in the power of a few ſmall creditors, by con 

ſenting to the certificate, to preclude the other of his debt: and therefore as the court, by _ 

- eonflruttion,' puts a creditor to bis election of abiding by bis remedy at law, or coming in to have bis dividend 

under the commiſſion ; ſo, by the ſame rule of equity, ſuch creditor, renouncing any benefit under the 

commiſſion, ſhould not be hurt, Per Lord Chancellor, ibid, 


. 2744, cor. Talbot, C. 11. A bankrupt in priſon on a meſne proceſs at 

x parte Hoſey, the ſuit of A., prayed that A. might make election 

5. . 1. l 1. whether he would come in under the commiſſion, or 

tale his remedy at law, Per Lord Chancellor. —F. 

may take a ſpecial election, to take his remedy at 

law, and to come in under the commiſſion, ſo far 

as to prove his debt and aſſent or difſent to certifi- 

®* The word not is not in the cate, becauſe that will (not)“ affect his remedy 

original. at law, but he is to waive any dividend or further 

| | benefit under the commiſſion ; and A. accordingly 
made his election. | 


23 Mar. : 8E 1 e n 8 under a 
Twiſs ve Maſſey, 1 Atk- 687. joint commiſſion, it di m all debts 
* Ver ab. 397 11. ſeparate as well as joint. 
 @ April 1739, cor. Herde. O. 13. The reaſon why ſuch creditor as elects to 
Ex parte Caper, 1 Att. 220. proceed at law ſhall ſtill be allowed to aſſent or 
difſent to the bankrupt's certificate is to make his 
remedy againſt the perſon effectual, otherwiſe the 
other creditors may deprive him of his elected 
remedy. . 


23 Jan. 2741, cor. Hardw, C. 14. The certificate of a bankrupt being ſtayed 
x parte Fydell, 1 Aik. 73. upon the petition of a claimant under the com- 
miſſion who ſuggeſted fraud and collufian between 

the bankrupt and his ſon, At a meeting of the 

commiſſioners to examine into this matter, ſeveral 

new creditors came in and proved their debts; 

but as they did not join in a petition to ſet aſide 

the certificate as fraudulently obtained, the court 

would not delay the allowance thereof, but left 

the claimant to bring a bill if he thought proper. 


14 Aug 1742, cor. Hardw, C. 15. Where there is both a joint and ſeparate 
1 24 Cie en a Commiſſion, a creditor under the joint may come 
N under the ſeparate, and aſſent or diſſent to the 


certiſicate under the ſeparate commiſſion. 


16. A 


| 5 11 - Gertificate. | B— 253 
16. A certificate in the lifetime of the bankrupt, 4 Nov. 1743, cor. Hardw. C. 

although not confirmed by Lord Chancellor until my hers v. Genders 

after his death, is good; for the operative force of : th, 97, — , 

it ariſes from the conſent of the creditors, and On the demiſe of the king ® 

when confirmed, has its effect from the beginning. * <2=million may be renewed, 


though the bankrupt be dead. 
2 Burr. 718. 2 Blackſt. Rep. 311. And why not a certificate : Yide 5 Geo, 2. C. 30. f. 45+ 


A certificate diſcharges the perſon of the bank- 
rupt and his eſtate ſubſequently accrued, but not 
the eſtate in the hands of the aſſignees. 


17. A bankrupt is not entitled to his allowance 20 OR. 1744, cor. Hardw. C. 
until a final dividend is made, nor even then #* ww Grin, 1 0, 00h 
- unleſs he has had his certificate. 5 T. Rep. — 


18. Where four parts in five in number and 22 Jan. 1748, cor. Hardw, C. 
value of the creditors of a bankrupt have figned E= parte 7 111 others 
his certificate, the court will not ſtay it on petition py, s G 0. 
of perſons whoſe demands on the dankrupt's eſtate PIN dns 
depend on an account to he taken in their favour, 
and who do not ſwear to a balance due. 


19. Notwithſtanding a creditor under a com- 26 OR. 1745, cor. Harde. C. 
miſſion of bankruptcy elects to proceed at law, he Ex parte Lindſey, 1 Att. 220. _ 
may ſtill aſſent or diſſent to the certificate. 


20. A bankrupt, though he has conformed in 26 o. 1745, cor. — c. 
every reſpect to the acts relating to bankruptey, i. 22 262. 
cannot be diſcharged from a commitment under Ap —— * 


an extent of the crown. 


21. Where a perſon diſcharged by the infolvent » Aug. 1746, cor. Hardw, C. 
debtors act becomes a bankrupt, afterwards his E Pa Green, 1 f. 257» 
certificate muſt be ſpecial, and will be allowed 
only as a diſcharge of his perſon, but not of his 
future eſtate and effects. 


22. A bankrupt's allowance under the act of 24 Dec. 1747, cor. Hardw. U. 
parliament is a veſted intereſt, and if he dies will . un Trap, 1 - 208, 
go to his repreſentative. « pate Cntent, 3 AtkBig, AE. 


23. Bankrupts are not entitled to their allow- 2 Feb. 1748, cor. Hardw. c. 


ance under the 5 Geo. 2. till a final dividend is #* N Stiles and Pichare, 
1 Ath. 208. 


made; for it cannot be ſeen before whether they Vor until the certificate is ob- 
will be entitled to any allowance at all, _ Vide Ex parte Grier, 
; I 207. 


£4. Certificates are matters of judgment, and a 26 Mar. 1750, cor. Hardw, C. 
, mandamus would not lie to compel an allowance 94 * , 
of it; for it is diſcretionary in © commiſſioners 2285 
firſt, and in the Lord Chancellor afterwards. 
Where a bankrupt is a trader in Ireland, ſigning 
his certificate in three months after the commiſſion 


alucs 
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| $. C. , pl. 27. from Veſey's 
9 * Report. | 


23 Mar. 1751, cor. Hardw. C. 
Ex parte Leaverland, 1 Aut. 145 · 


| Bankrupt, F 11. 
iſſues is two precipitate, and the Lord Chancellor 
ſtopped it on this account. | | 
S. C. Unleſs a perſon proves a debt, or ſhews a 
reaſonable ground for a claim, he is not within the 
rule for aſſenting or diſſenting to the certificate, 
S. C. The allowance of a bankrupt's certificate 


vill not ponm his ſureties, but they may be 


proceeded againſt notwithſtanding ſuch allowance, 


25. After two dividends, the creditors releaſe 
the bankrupt of all further demands. He petitions 
to ſuperſede the commiſſion, and for li N to 

he 


collect in the debts ſtill due to the eſtate. 


v5 Aug. 1751, cor. Hardw. C. 
Fe — Beines, 1 Ath. 221. 


25 Nov. 1751, cor. Hardw. C. 
pats Wlan, 2 Ve. 249 


S. C. ante, pl. 24. from Atkin's 
Rep. 


21 Dec. 1752, cor. Hardw. C. 


bn re Simpſon's, 1 Att. 138. 


21 Dec. 1753, cor. Hardw, C. 
| Aron. 1 At. 84. 


bankrupt admitted to ſtand in the place of the 
aſſignees to get in the remainder of the debts; 
but Lord 2 would not ſuperſede the 
commiſſion for the ſake of the baukrupt, as it 
would entirely defeat his certificate. 


26. Where a perſon chooſes himſelf an aſſignee, it 
is doubtful whether this is not making an election 
to proceed under the commiſſion z but on the 


aſſignees electing in court to proceed at law, his 


lordſhip made an order that he ſhould be diſ- 
charged as a creditor under the commiſſion, but 
Rill be allowed to aſſent or difſent to the cer- 
tificate. b 


27. A bankrupt's certificate allowed, notwith- 
ſtanding a ſuſpicion in the court of the view in 
taking out the commiſſion. 

The form of granting a certificate is matter of 
judgment; but not arbitrarily to be diſallowed, if 
the requiſites are complied with, unleſs there has 
been fraud or concealment. 


28. Upon the application of joint creditors to 
be admitted to prove their debts under a feparate 
commiſſion. Ordered, proviſionally, that they ſhall 
be admitted creditors, and aſſent or difſent to the 
bankrupt's certificate, becauſe it would otherwiſe 
clear him of the debts of joint creditors as well 
as ſeparate. 


29. The commiſſion iſſued 10th September, and 
the certificate was ſigned the 3oth November fol- 
lowing. Such a haſty proceeding is contrary to 
the intention of the ſtatutes of bankruptey which 
were made in favour of creditors, but are too 
often abuſed for the ſervice of inſolvent perſons. 
The certificate therefore ordered to be ſtayed. t 

30. A 


$11. | Certificate. - 


30. A perſon who has a debt in his own right, 
———_}yÞ_— 
two diſtin capacitics. 5 
. C. The chaſe in 5 Geo. 2. by which a bank- 
rupt is excepted from the benefit of this act, who 
hath upon marriage of any one of his children 
given above the value of 100/., unleſs he hath 
| ſufficient to ſatisfy all his creditors, muſt be con- 
ſtrued ſtrictly, being a penal one, and not ex- 
tended further than children of a bankrupt. 
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2 Nov. 17 343 cor. Hardw. C. © 
Ex de 


parte 
1 Ark. 85, 86, 87. 
Vide Green, 239 


In this caſe it 


that the creditors 


The Guernſey debts were 35,000 J., and was for money remitted to the bankrupt to be inveſted in the 


public funds, | 

S. C. Formerly the judges had the cognizance 
of certificates, but being found inconvenient, the 
great ſeal has taken it to itſelf. 


31. The repreſentative of a bankrupt, who had 
in his lifetime divided 10s. in the pound, is, as 
ſtanding in his place, entitled to the allowance. 


32. An eſtate to a bankrupt by deſcent ag heir 
at law, after ſhe had obtained her certificate, held 
it did not go to the aſſignees, for it was not that 
kind of poſſibility meant by the fat. 5 Geo. 2. c. 30.3 
there is no perſona deſiznata, and it mult be a — 
ſibility that can be aſſigned or releaſed, and ſuch as 
ſhe could diſcloſe on her examination. 


33. Bankrupt partners, paying different propor- 
tions towards the debts, ſhall have but one allow- 
- ance, which ſhall be divided between them in the 
proportions their reſpective eſtates have paid. 


34. Petition by a creditor to ſtay certificate that 
he might prove a debt, not accounting for not 
having applied before, diſmiſſed, 


Fide Green, 172. 2 Vel. 489. 


$35. 633- 


2 Nov. 1754, cor. Hardw. C. 
Ex parte Calcot & al. 
1 Ath.209., 3 Ath. 814. 
Vide Ex parte Trap, 
1 Atk. 208. S. P. 


26 Feb. 1761, cor. M. R. 

Meth v. Frome, Amb. 394. 

Vide Higden v. Williamſon, * 
3 P. Wms. 132, 


T. 1718 cor. Thurlow, C. 
x parte Bate, 
1 Bro. Ch. Ca. 452, 


H. 1786, cor. Thurlow, C. 
Ex parte Adams, . 
2 Bro. Cb. Ca. 48. 

Vide Ex parte Williamſon, 


1 Atk. 83. where Lord Hardwicke ſaid he wou'd not lock up certificates for ever, and deprive a man 


of the liberty the law had given him. 


35. A creditor was admitted to prove his coſts, 
taxed after commiſſion, on a verdict obtained 
before; the coſts having a relation back to the 
verdict, and conſequently the bankrupt's certificate 
will be a good bar. | 


36. A 


M. 1789, cor. Thurlow, C. 
Ex parte Simpſon, 
3 Bro. Cb. Ca. 46. 
Vide Lewis v. Piercy, 
Term Rep. e. B. 29. 


ä "Bankrupt. $11, 
v. 1790, cor. Thutow, O. - 36. A bankrupt's eſtate ſhall pay intereſt when 


te M. . 7 * ; * . ./ F 
CE — | 2 t, without breaking in upon his allow. 
1 Ve jun. 132. | nee. | * 
Nie Bromley v. Goodere, 1 Atk. 78. | 


T. 1790, cor. Thurlow, C. 37. A creditor, having taken his remedy at law, 
Ex parte Hopkinſon, cannot take a dividend too, but may aſſent or dif. 


The . — He onſet. ſent as to the certificate. 
tled even by this late caſe, whether a creditor can be compelled to elect before a dividend. Seve 
modern determinations, ſupported by ſome of an earlier date, have put the creditor to his election befo 
a dividend, provided the application was not made before a reaſonable time bad elapſed for the ereditor 
to inform himſelf of the bankrupt's affairs,—In January 1789, Ex parte Robertſon, Lord Thurlow 
would not lay it down as a general rule that there muſt be a dividend declared firſt, becauſe it might not 
be the fault of the bankrupt ; but he ſhould expect the bankrupt to ſhew that it was not his fault. | 


_ M. 1794, in Scacc. 38. The aſhignees, ſigning the certificate of 2 
Silby v. Crew & al. Aigner, bankrupt, and getting a releaſe from him, in order 
| ä to produce him as a witneſs to prove a debt to his 


eſtate, is a fair tranſaction. 


17 Feb. 1596, cot. M. R. 39. Coſts were given perſonally againſt an un- 


Lack v. Bromley, 3. jun. 40- certificated bankrupt in a caſe of fraud and miſ- 
Wide Ex parte Shawe, 2 Vef, duct 
jun. 40. et ante, l. 9. pl. I 5+ con uct. 


Sec. 12. In what Caſes a Creditor ſhall 
or ſhall not refund Property aſſigned 
to or received by him before the 
iſſuing of the Commiſſion, 


M. 1682, cor, Finch, CO. 1. A Voluntary payment to a bankrupt not good, 


Nel v. Robi, ſen, 1 Cern. 94. but otherwiſe if recovered by courſe of 


ÞiR. only of Lord Chancellor. law. 


M. 1682, cor. Finch, C. 2. Bill for an account of money received for 


Wagftoffe v. Peeford, 1 Vern. 98. one who became a bankrupt. Defendant pleaded 


Vent. 368. . 
' Ey. 1 5 s. he received the money as a menial ſervant to the 


Nd. Anon. 1 Vern 135. and bankrupt, and had accounted with him for it. 


Potts and Potts, 1 Vern. 208. 
where it was held ſufficient that Plea over- ruled. 


the ſervant ſhould have accounted with his maſter. Qære If in the principal caſe there were not 
ſome circumſtances of fraud or a combination between the bankrupt and his ſervant ? 


T. 1716, Cane. 3. If a man trade with a bankrupt between the 
Ra . act of bankruptcy and the commiſſion ſued out, whether 
| 3 — 9 2 . delivery of goods or payment of money, without no- 


tice of the act of bankruptcy, the bankrupt keeping 
open, trade, ſuch perſon ſhall come in as a cre- 
ditor, 


M. 1727, cor. M.R. 4. A goldſmith after ſhutting up bis ſhop ( being 
Small v. Ondley and der, greatly indebted) aſſigned is hare of a — 
| — Rock 


2 P. Vr. 42:7. 420, 410, 431. 
2 Fg. Abr. 122. 2. 


— 
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ſtock in the wine trade to J. S., being a particular 
creditor, to ſecure his debt, but without the know- 
ledge of J. S, and becomes bankrupt the very 
next day; J. S. brings a bill to have the benefit of 
this aſſignment, and decreed for him, 
S. C. There may be reaſon for a bankrupt to 
prefer one creditor to another. 
S. C. The time when the aſſignment was made 
is not material, ſo as it be before the bankruptcy z 
but the juſtneſs of the debt is material, ; 
S. C. No objection that the aſſignment was . Cock v. Goodfellow, 
de by the trader without notice to the creditor, 8 acob and Sbep. 
r this ſhews it was without his importunity. — ＋ 5 "Wy Led, 
S. C. But if the aſſignment had been of the a, .ggament of all « trader's 
bankrupt's whole eſtate or ſtock in trade as a gold- property partially, muk of itſelf 


. - create an inſolvency; for when 
ſmith, it would have been void. all fo gone be — 


to carry on trade. Yide Law v. Skinner, 2 Blackſt. Rep. 996. 
Every act done with @ wiew to defeat the bankrupt laws by giving a preference among creditors, cun- 
trary to the ſpirit of theſe laws, is fraudulent, and therefore void; and if by deed, it is in itſelf an act 
of dankruptey. Worſley v. De Mattos, 1 Burr. 467, Hague v. Rolleſton, 4 Burr. 2174+ Alder- 
ſon v. Temple, 4 Burr. 2245. Harman v. Fiſhar, Cowp. 11). Ruſt v. Cooper, Cowp. 629. 
Haſſell v Simpſon, 1 Bro. Ch. Rep. 99. and Dougl. 8g (u.) S. C. Butcher v. Eaſto, Dougl. 294. 
Round v. Byde, Cooke's B. L. 4 ed. 91. The zuthoriey of Small and Oudley (tbe principal caſe) 
ſeems ſome what ſhaken ty Linton — Wilf. 47. and Cowp. 124., which was a caſe of a 
Lil of ſale giveny two days before the bankrupt abſconded, to an innocent creditor, and accompanied with 
oſſeſſron. So in Devon and Watts, Dougl. 86., bankrupt affigned a leaſe to ſome creditors partially 
uſt before his bankruptcy. Theſe aQts were held to be in contemplation of the bankruptcy, and ad- 


judged void. ; 


5. 7. S. makes payment of a debt to a creditor M. 1740, cor. Hardw. C. 
ſoon after he becomes a bankrupt, and the creditor Bourne v. Dodſon, 
had ne notice of the bankruptcy at the time he received |, — A 

a . +207, 1 Ath, 157. 

the money: the afſignees under the commiſſion ſhall There would have been a great 
not be allowed to recover the money back again in an difficulty to try this cauſe in 
indebitatus aſſumpſit, but only in an action of trover, — — 
and the reaſon is, that hey cannot inſiſt upon having therefore, propoſed to direct a 


the money by way of contract, but as a tort. feigned iſſue, but the matter 
was compromiſed, and never 
went into a court of law. Vide Billon and Hyde, 1 Atk. 128. 1 Veſ. 325. S. P. 


6. Mr. Billn and one Mitchell had various 25 Nov. 1749, cor. Hardw, C. 
tranſactions together, principally negociating bills Ai v. Hyde and ancther, 
of exchange from 1742 to the 8th June 1743 3 7 4. 326-7, 
and on the 18th of April 1743 Mitchel! committed 
2 act of bankruptcy. The ſums paid by 

itchell for theſe tranſactions to the plaintiff 
amounted to 3000/, The athgnees bring an ac- 7x; 
tion againſt Bale for ſo . money * and In — r 
received to their uſe, and recovered a verdict againſt . againſt a ftriet con- 
him for 3000 /. Billon inſiſted on the trial to have the — —_—— 
712 /. allowed him as paid to and for the bank- Ws 
rupt ; but being refuſed, brought a bill for the 912 /. 

Bilhbn was entitled to have this allowance, and 

Vol. I. 8 ä the 


7 
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Fide Wilſon v. Boulter, the verdict not conclufive upon him, becauſe it 
Raym. 8. P. is a matter of contract and of account ; and in that 
reſpe a proper ſubject for the juriſdiction of the 

court of Chancery, i / 45 


27 Nov. 1749, cor. Hardw. C. 7. A. borrows money of B., and gives him a 
Row v. Dazoſon, 1 Ve. 331. draft upon a fund due to A. out of the Exchequer, 
2 1 and becomes a bankrupt. This is an aſſignment 
* of the property to B. for a valuable conſideration, 
and ſhall prevail againſt the aſſignees under the 

commiſſion of bankruptcy. 


25 July 1754, cor. Hardw. C. 8. Creditors receiving money or bills after aq 
Hawkins v. Perfold, 2 Vg. 550. of bankruptcy, a good payment if no notice. 


M. 1789, cor. Thurlow, C. 9. Creditor obtaining goods from his debtor 
Ex parte Smith, 3 Bro. Cb. Ca.46. juſt before bankruptcy ſhall not prove for the re- 
ſidue without accounting for the goods ſo obtained, 
and his ſhare of the dividend may be retained until 

he gives up the property ſo unduly poſſeſſed. 


23 Mar. 1796, cor. Loughb. . 10. A ſecurity made by a debtor inſolvent 


Ex parte Scudamore, whoſe effects were under execution, and not two 
3 Vef. jun. 85. 88. 


vide Cooke's B. L. 4th edit. months before his bankruptcy, upon a previous 
c. 4. [ 1, where the ſeveral caſes application of a creditor ignorant of thoſe circum- 


* _— 1 _ _ 3 fiances, Lord Chancellor thought it valid, but per- 


Aruction of ail which it appears Mitted the aſſignees to bring an action. 
that every act done in contem- Delivery of effects in contemplation of bank- 


plation of a bankruptcy, or with : . . 
p intent to defeat the bankeope rupte) to a bond fide creditor, is bad, if voluntary 


laws, is void, and creditors who and without preſſure. | 

take money or ſecurities from their debtors, with a view to be partially paid, muſt refund and deliver up 
their ſecurities for the benefit of the creditors at large, it being the object of the bankrupt laws to put 
all creditors upon an equal footing. Acts, therefore, done by debtors which may diſable them from 
trading in future fairly and bond fide, as partial aſſignment by decd of «ll their effects in preference, are 
in themſelves acts of bankruptcy and void ; and creditors who attempt to take ſuch aſſignments, ot any 
undue advantige, after an expreſs or implied notice of the inſolvency of their debtors, cannot hold their 
ſecurities to the prejudice of the bankrupt's eſtate ; but as the caſes of creditors are generally deemed 
hard, the aſſignees are held to a ſtrict proof of ſuch notice. 


Sec. 13. Of the Superſedeas. 


M. 1683, cor. North, C. S. 1. COmmiſſion of bankruptey ſuperſeded by the 


Alderman Backwell's Creditors, conſent of the petitioning creditor, refuſed 
1 Vern. 208. 


14 Abr. 52. pl. 3. where a to be revived upon the application of other cre- 


quere is made if the commiſſion ditors who had not come in under the com- 
may not be renewed or ſuperſe - miſſion 
deas revoked where the ſuper- . o 


ſedeas was granted within four months after the iſſuing of the commiſſion. 


T. 3714, cor. Harcourt, C. 2. A ſingle creditor to whom 100 J. was due by 
* is, two notes, and 53 J. part thereof not payable, (be- 
2 Eg Abr. 96. fl. 1. fore 5 Geo. 2.) ſued out a commiſſion, which was 
, 3- A 


The caſe is now altered by ſet alide as irregular, 
3 Geo. Zo : 


513. —Superſedear, 

3. A commiſſion was taken out, and not ſat on 
till three months after ; this plainly ſhewws it was done 
to protect the eflate ; the commiſſion ſhall be /uper- 

for example's ſake, that ſuch things ſhould not 
be practiſed. 


4. He who has the body in execution cannot be 
a petitioning creditor. It is a ſatisfaction in law, 
and a commiſſion in ſuch caſe was ſuperſeded. 


5. A commiſſion of bankrupt was ſuperſeded 
becauſe ſeveral of the debts of the petitioning ere- 
ditors were barred by the ſtatute of limitations. 


6. One ſued out a commiſſion of bankruptcy, 
and for fix months kept it without doing any thing 
upon it ; the court for this reaſon only ſuperſeded 
the commiſſion, though it was executed, and the 
trader found a bankrupt before any application to 
ſuperſede it. 


7. A commiſſion of bankrupt was ſuperſeded 
becauſe granted upon the petition of an aſlignee of 
a bond, who though an equitable is no legal cre- 
ditor, | x Atk. 147. 2 Vel. 40. 


8. L. having two promiſſory notes ſigned by A. 
payable to him or order, four months after date ; 
L., when about three months was to run, indorſed 
them to M. for goods then delivered ; and A. ab- 
ſconding about one month after, L., on M.'s go- 
ing to him, procures himſelf to be denied, and then 
M ſues out a commiſſion of bankruptcy againſt 
L., who petitioned to ſuperſede the commiſſion. 
By a late ſtatute, a creditor by note payable at a 
future day may ſue out a. commiſſion as well as 
come in as a creditorz but the debtor's denying 
himſelf to ſuch a creditor is not an act of bank- 
ruptey; it muſt be a keeping houſe, c. in order 
th defeat or delay creditors of their debts, which 
could not be here, becauſe M. had then no debt 
due to demand, ſo commiſſion ſuperſeded. It was 
objected, that L. was debtor to M. immediately 
upon the goods delivered; /ed non allocatur ; for 
per Lord Chancellor, it was part of the contract 
that M. would ſtay for the money till the notes 
became due. EE + 


9. Where a debt is due to a wife as adminiſtra- 
trix, the huſband alone catinot make oath of this 
as a debt due to himſelf in order for a commiſſion 
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T. 1725, cor. e. 
Comb's Coley Sel. — Cb. 46. 
2 Eg. Abr. 128. pl. 2. 


M. 1-26, cor. King, C. 
Burnaby's Caſe, 1 Str. 657» 
Vide Read. Stat. Law, 1896 

3 Will, 271. S. P. 


M. 1728, cor. King, C. 
Anon. Meſ. 37 
Vide Cooke's B. L. 4 edit. 536. 
"MF 82 cor. 77 E. 
ers 270m. 
7 be 128. pl. 3. 


P. 1731, in Cane. 
Mcdlicot's Caſe, 2 Str. 899 
Ca. temp. King, C, 

Vide Ex parte Hylliard, 
Ex parte Lee, 1 P. Wms. 782. 


M. 1733, cor. King, C. 
=> parte yn Goes Abr. 61. 
. 14 2 9. F. 96. $ 
Vide 1 Atk. 3 ; 
Ex parte Hall. 


Vide 5 Geo. 3. c. 30. f. 41. 
which enacts, that it hall be 
lawful for any perſon taking bills, 
notes, or ſecurity for money, 
payable at a future day, to peti- 
tion for a commiſiion, or joiu in 


M. 1734, cor. King, C. 
Ex parte Seoples, 

2 Eg. Abr. 129. pl. 4. 

7in. Abr, 67. p.. 10 


* 
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8 of bankruptey; therefore the commiſſion was ſu- 
perſeded, and reſtitution awarded. 
2 1740, cor. Hardw. C. IO. Petitioning creditor ſhall 1 ay coſts of ſuper. 
Ex parte Goodwin, 1 Att. 101. ſedeas only, where a commiſhon is ſuperſeded 
merely for a defect in form, and no doubt of the 
act of bankruptcy; otherwiſe, if the act of bank- 
Tuptcy had not been fully proved. 


12 May 1742, cor. Hardw. C. 11. The court will not ſuperſede a commiſſion, 
Ex _ Lingood, * 241+ or direct an ifſue upon a general affidavit of the 

In this caſe the barkrupe was bankrupt that he is not one ; for he ought to give 
committed, and conteſted the A particular anſwer to the facts charged in the 
commiſſioners' right, Yide ante, depoſitions taken before the commiſſioners, but 


C. 9. pl. 3+ will leave him to bring a habeas corpus if he thinks 
proper. 


14 Aug. 1742, cor. Harde. C. 12. A commiſſion was ſuperſeded becauſe it 


Ex parte Sydeborbam, 1 Ath. 146. iſſued againſt an infant. 
In the caſe of one Whitlock, . 


Lord Macclesfield held that an infant might be a bankrupt ; but it has Gace been he'd otherwiſe. 


11 June 1743, cor. Hardw, C. 13. Where there is a doubt of the bankruptcy, 
2 Guifon the bankrupt; and the bankrupt is out of the kingdom, the court 
"WIRE - ng Pee. will not ſuperſede the commiſſion on petition, but 
Nis Green, 40, 41. ſend it to trial; but where the bankrupt is at home, 
the court will ſend it back to the commiſkoners to 
| conſider if, on the evidence, they can declare him 

a bankrupt or not, C 


6 Aug. 1743, cor. Hariw. O. 14. Where a perſon againſt whom a commiſſion 
Ex parts Nutt, x Atk 10. is taken out has ſurrendered himſelf, and acqui- 
h eſced a year and a half under it, the court will 

not direct an iſſue to try, the bankruptcy, even 

though the act of bankruptcy were doubtful, but 

leave him to an action at law by trover againſt the 

aſſignees. 


® Aug. 1744, cor. Hardw. C. 15» Though a m—_ of creditors agree to 
Ex parte Criſp, # All. 135. certify that a commiſhon ought to be ſuperſeded 
| at a meeting for that purpoſe, yet if one creditor 

a ſays, “ ſhall be able to prove in a few days, do 

4 not certify yet,” the court will not ſuperſede 


till ſuch creditor has an opportunity of proving 
his debt, 1 l 


2* Dec. 1749, cor. Hardw. CO. 16. On ſuperſeding the commiſſion, the court 


Ex gerte Gayter, 1 Ath. 144. ; gd 
x Wt CB. 1k may either direct an inquiry before a Maſter of 


» Burr. 1418. the damages ſuſtained by the bankrupt, or a guer- 
Blackſt. Rep. 427. tum dammficatus upon an iſſue at law; and after 
. : damages are ſettled, may, for the better recovery 
> Term Rep. cc. thereof, order the bond given to the Chancellor 


$ 13. | Superſedeas. : 
by the petitioning creditor to be aſſigned to the 
bankrupt. a 


17. Petition to ſet aſide a commiſſion of bank- 
2 being fraudulently obtained. It appeared 
t 


e petition was founded on the affidavit of 


three perſons, who, by their voluntary affidavit, 
now came forward, and ſaid they were perjured in 
having ſworn themſelves creditors before. The com- 
miſſioners were directed to inquire whether theſe 
three perſons were creditors of the bankrupt, and 
for what conſideration, and at what time the 
ſeveral notes upon which they proved were given 


by the bankrupt, and whether any conſideration, 


and at whoſe inſtance they were given, and to 
inquire into the reality of any other debt as they 
ſhould ſee cauſe. 


18. After two dividends, the creditors releaſe 
the bankrupt of all further demands : he petitions 
to - ſuperſede the commiſſion, and for liberty to 
collect in the debts ſtill due to the eſtate. The 
bankrupt. admitted to ſtand in the place of the 
aſſignees to get in the remainder of the debts; 
but Lord Chancellor would not ſuperſede the 
commiſſion for the ſake of the bankrupt, as it 
would entirely defeat his certificate, 


19. A. treated with H. the petitioner for the 
| purchaſe of the equity of redemption of his eſtate 
in mortgage to F. 400. was ſettled for the pur- 
chaſe; articles were ſigned, and A. pays 251. 17. 
to clear off the mortgage, and was to pay 1501. 
more on the execution of the conveyances. On 
H.'s refuſing to complete the purchaſe, or pay off 
the mortgage, A. brought an action againſt him, 
and he was carried to gaol, where he lay two 
months; and upon this he was declared a bank- 
rupt on A.'s debt. H. now applies to ſuperſede 
the commiſſion on, a ſuggeſtion that A.'s debt is 
not of ſuch a nature as entitles him to ſue out a 
commiſſion. Lord Hardwicke doubted whether A. 
could take out a commiſſion on ſuch a contract, 
ſaying, the remedy ought to have been a bill for 
performance of the contract; but if it had ſtood 
ſimply on this, Lord Hard:vicke ſaid he would 
not have ſuperſeded this commiſſion, but left the 
bankrupt to try his bankruptcy at law. And it 
appearing that A., ſince the iſſuing of the com- 
million, had taken an aſſignment of the * 


83 


. oth 


22 OR. 1750, cor. Hardw. C 
Ex parte Lord, 2 Ve. 26 


\ 


28 Mar. 1751, cor. Hardw. 0 
Ex parte Leaverland, 
3 Ath, 145» 


J Aug. 1751, cor. Hardw. C. 
Ex parte Hylliard, 
1 Ath. 147. NJ. 497» 


ö 
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he was reſtrained from proceeding on the commiſ- 
ſion; for, as ſtanding in the place of the mort- 
gagee, he could hold it till redeemed, and like- 
wiſe compel a rmance of the contract or 
oblige H. to refund the 251/. 1s. It appeared 
alſo that the receipt given by H. was nothing but 
an acknowledgment of ment, Nags 25 10. 18, in 

part of the purchaſe-money. No action in this 
caſe could be maintained, and therefore the ve 
foundation of the commiſſion failed, and A., by 
taking an aſſignment of the mortgage, has got ſe- 
curity for that money. It was ſworn on both ſides, 
that A. ſaid, « Either Pay me back the money, or 
« convey the equity of redemption ;*” not a word 
of A. s offering to pay the remainder of the pur- 
chaſe- money. Commiſſion ſuperſeded at the ex- 


pence of A. 
5 Avg: 1751 cor. Hardw. C. 20. Where a bankrupt did not ſurrender himſelf 
Ex parte Word, in due time, if there did not appear to be any in- 
3 MG $835 282. tention of defrauding his creditors, Lord Maccle/- 


field, in ſeveral inſtances, ſuperſeded the commiſ- 
ſion in order to prevent a proſecution for felony. 


22 Jan. 1952, cor, Hardw.C, 21. A commiſſion of bankruptcy is as much ex 
Te parte 3 ee debito juſiitie as a writ; and no inſtance where the 
ä court ſuperſedes it without directing an iſſue, 


unleſs it appears to be taken out fraudulently or 
maliciouſly, | 


2 Feb. 1753, cor. Hardw.C. 22, An iſſue had been directed to try the bank- 

Ferie Cafes, 1 4. 139. ruptey of G., and found no bankrupt agreeable to 
the judge's direction. The commiſſion was there- 
fore ſuperſeded on the bankrupt's petition z and as 
to the cots, a commiſſion of bankruptcy is a. proceeding 
at law in the firſt inſtance, and if coſts are given 
there, they will follow of courſe in this court as 
conſequential, The bankrupt had therefore his coſts 
both at law and in equity againſt the petitioning 
creditor. 


21 June 1953, cor. Hardw, C. 23. After a commiſſion of bankruptcy has been 


Ex parte Dejanthuns, 1 Al. 146. . 
3 —— e proceeded upon in the uſual manner, and all the 


eontrivance in this caſe to x. Creditors have acquieſced in it, and the whole com- 


clude tome creditors whoſe debts pletely finiſhed, the court will not ſuperſede it, 
were contracted after an act of 


dankruptcy commitied, though the act of bankruptcy committed before 


the petitioning creditor's debt aroſe was of a 
doubtful nature. 


12 Dec. 1753 cot. Fardw. nd 2 3 On oth A, 2 . d to 2 
+ parte pg — 4 I pril 1744, it was referre 


Wien the vai krupt eftzred to Maſter to ſettle what was due to the _ 


5 13. 


' Super ſedeas. 28 
under the commiſſion of ban againſt Rooke, 
and upon payment by the pt the commiſ- 
ſion was to be ſuperſeded. The bankrupt offered 
to pay what was reported due, but the creditors 


inſiſting upon intereſt likewiſe from the date of 


the Maſter's 


report, the court ſaid that the cre- 
ditors here are equally entitled (as if they were in 
the common caſe of a reference to a Maſter in a 
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pay 20 f. in the pound, he had an 
eſtate in reverſion, which had 
now fallen into poſſeſſion. The 
order of reference was made in 
March 1744, under the bank. 


rupt's offer to pay immediately. 


cauſe to ſtate what is due for the principal and 


intereſt) to be paid intereſt from the time of the 


| Maſter's report when the ſums due are liquidated; 
and the bankrupt was ordered to pay accordingly. 


25. A commiffion of bankrupt having iſſued 
againſt a married woman, on a trading and act of 
bankruptcy, before marriage, ſuperſeded (on the 
ground of her marriage) as illegal. 


26. Payment of a bill of exchange after the 


| holder had ifſued a commiſſion, is an act of bank- 


ruptcy; the holder was ordered to refund, and 
the commiſſion was ſuperſeded. 


27. A commiſſion of bankruptcy was ſuperſeded ; 
all the creditors being paid, and conſenting, except 
two, who could not be found ; but their ſecurities 
were delivered up with receipts upon them, and 
their ſignatures proved. 


28. Two commiſſions of 'bankruptcy for the 
ſame purpoſe cannot ſubſiſt together, in general 
the ſecond will be ſuperſeded ; but ſpecial circum- 
ſtances, as conſent, fraud, or laches, in the credit- 
ors under the firſt, will ſupport the ſecond and 
ſuperſede the firſt ; and though it is wrong to en- 


courage a bankrupt to trade pending a commiſſion, 


and to ſue out a ſecond, yet, if it does happen, 
and the aſſignees will pay the creditors under the 
firſt, 20 4. in the pound and all the coſts, the firſt 
will be inſtantly ſuperſeded. 


M. 1787, cor. Tharlow, C. 
Ex parte Mear & Us. 
2 Bro. Cb. Ca. 466. 


\ 


3 June 1790, cor, Thurlow, C. 
Ex parte N 
1 jun. 157. 
Vide Ex parte Gedge, 
4 Ap. 1797. 


21 Dec. 1702, cor. Lds. Comgs, 
Ex parte King, 2 . jun. 40. 


* 


2 Feb. 1793, cor. — C» 
x parte Brown, 2 Veſ. jun. 6 
2 Bro. Ch. Ca. 210. 2 
Vide Martin . O'Hara, 
Cowp. 823, Ex parte Proud» 
foot, 1 Atk. 252, Davis's 
Bankrupt Laws, 440. Ex parte 
Hardcaftle, 25 July 1787. tx 
parte Hollingicorh, 22 Dec. 


* 

nſiderable bt was en- 
tertained by Lord 1 hurlo re- 
ſpeRing the validity of a ſecond 
commiſſion againſt an uncerti- 
ficaced bankrupt, founded cn 


the poſſibility of the bankrupt's pr-perty being more than competent to ſatisfy the creditors under the 
firſt commiſhon 208. in the pound. However, the duQtrine laid down in Atk, and Cowper ſeems w 


have been confirmed by an expteis judgment in the principal caſe. 


29. General order, that commiſſions of bankrupt 
to be executed in London ſhall be ſuperſedeable for 
want of proſecution at the end of 14 days, and 
thoſe riot to be executed in Londsn at the end of 
28 days from the date; and that one day more 


ſhall elapſe before the order for the ſuperſedeas, and 
the application firſt made in that day by any other 


84 


attorney 


26 June 1793, Ordo Curlay 
Per Loughb. . 


g „** n 9 
* 
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14 Aug. 1797, cor. Loughb. C. 


* 


Vide 5 Geo. 3. c. 30. J. 23 


T. 1693, Cane. 
Richardſon v. Goodwin &g al, 
2 Vern. 293 
Vide Grofs & al. v. Dufreſnay 
& al. 2 Eq. Abr. 111. pl. 5. 
1 Veſ. jun. 236. 
(y rbe Maſter was directed to 
take an account, and ſtate a caſe. 
Vide next caſe. 


M. 171 5, cor. Cowper, C. 
Exparte Crowder, 2 Vern, 706. 


22 Jan. 2728, cor. King, C. 


another, 2 Eg. Abr. 111. pl. 6. 
Fitzgib. 283. 

The ſeparate eſtates of A. 
and B. certainly could only be 
liable to the joint creditors of A. 
aad B. during fuch time as they 


= M 1728, cor. King, e. 
Er parte Cooke, 2 P. Vn. 500. 
.. 30. 2 Eq. Abr. 109. ple 1. 
Ex parte Crowder, 2 Vern. 706. 
Ex parte Hardcaſtle, 
1 Cooke's Bank. Laws, 8. 
Twiſs v. Maſſey, 1 Atk. 67. 
Er parte Baudier, 1 Atk. 98. 
In re Simplons, I Atk. 138. 
Vide 2 Ch. Ca. 139. cont. 
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attorney for a ſuperſedear, and a new commiſſion, 


ſhall be preferred to that of the attorney who ſued 
out the former. | 


30. The bond, upon ſuing out a commiſſion of 


Ex parte Barrow, 3 . jun. 554 bankruptcy, muſt be by the petitioning creditor, - | 


the commiſſion therefore was ſupetſeded on ac- 
count of his infancy, N | 


Sec. 14. Of Partners and Joint Traders; 

and herein of their joint and ſeparate 

Eſtates, and of the Proof of joint and 
ſeparate Debts, N 


1. 4 and B. are partners in trade; A. embezzles 

the joint ſtock, contracts private debts, and 
becomes bankrupt, and the partnerſhip goods are 
aſſigned by the commithoners, firſt out of the joint 
ſtock the partnerſhip debts are to be paid, then whe. 
ther out of A. s ſhare of the partnerſhip effects (a) 
ſatisfaction is not to be made for what he has em- 
bezzled of the ſtock, before his own private cre- 
ditors can come in? Quære. 


2. Separate creditors allowed to come in under 
a joint commiſhon againſt two partners, but the 
joint effects are to be applied, firſt, to pay the 
partnerſhip debts, and then the .ſeparate debts; 
and as to the ſeparate effects, firſt the ſeparate cre- 
ditors are to be paid thereout, and then the part- 
nerſhip creditors, 


3- A. and B. were partners, but the partnerſhip 


Stephens C al. u. Brown and being diſſolved, and A. ſetting up for himſelf, became 


a bankrupt, and a commiſſion iſſued out againſt 
him; and then B. failed, and a commiſſion iſſued 
againſt him; the joint creditors were admitted to 
prove their joint debts under the ſeparate commiſſions, 


were copartners ; for after they had ſeparated it ſeems they ſet up in buſineſs wholly unconnected with 
'- each other, and conſequently each muſt have contracted a new ſet of debts on his own account. 


4. It is a reſolution of convenience, that in caſe 
of joint traders becoming bankrupts, the joint cre- 
ditors ſhall be paid out of the partnerſhip effects, 
and the ſeparate creditors out of the ſeparate 

effects; and if any ſurplus of the partnerſhip 
effects after all the partnerſhip debts paid, the 
ſeparate creditors to come in, and ſo vice verſa, the 

| | partnerſhip 


* a a : , 1 
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| partnerſhip creditors to come in on a ſurplus of 
the ſeparate eſtate. | 

S. C. Two joint traders becoming bankrupts, 
firſt there was a joint commiſſion, and the com- 
miſſioners aſlign, afterwards ſeparate commiſſions 
and aſſignments under them ; the court held, that 
the aſſignment under the firſt commiſſion conveyed 
all the bankrupt's eſtate both joint and ſeveral, and 
— that the aſſignments under the ſepa- 
rate commiſſions were void. 


has been checked in many caſes, and a very ſalutary order was made 
Loughborough on 8 Mar. 1794. Jide poſt. 


5. On a joint commiſſion againſt two partners, 
bankrupts, the ſeparate creditors, though they have 
taken out ſeparate commithons, ſhall yet be at li- 
berty to come in and oppoſe the bankrupt's cer- 
tiſicate. 

S. C. So where two partners are bankrupts, and 
a joint commiſſion is taken out againſt them, if 
they obtain an allowance of their certificate, this 
will bar as well their ſeparate as their joint debts, 
and fo vice verſd. | 

S. C. On a joint commiſſion, the joint creditors 
are firſt to come in on the partnerſhip effects, and 
if there remains a ſurplus, then the ſeparate cre- 
ditors are to be admitted. 


6. Plaintiff and A. B. in November 1725 became 
partners in trade in Holland, and executed articles 
according to the laws and cuſtoms of that country, 
On 12th May 1728 A. withdrew, and the trade 
was carried on by plaintiffs and B. under the ſame 
articles, B. was intruſted with the partnerſhip 
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The afſignees under the ſe- 
parate commiſſion petitioned for 
liberty to ſue at law for the ſe» 
paiate eſtate, which Lord King 
would not permit; but he allow- 
ed them to join in a bill for an 
account of the ſeparate eſtate. 

It was too much the praQtice 
to ſue out ſeparate commiſſions 
againſt every partner in an in- 
ſolvent houle ; but that practice 
upoa the occaſion by Lord Chan« 


Vide Ex parte Yale. 

3 July 17215 cor. Parker, C. 
Ex parte Cook, antes. 
Wickes v. Straban, 2 Str. 1159. 
Twiſs v. Maſſey, 1 Atk. 67. 
In re Simpſons, t Atk 138. 

Ex parte Row 
3 Þ. Wms. 405. 
Hankey v. Garratt, 
3 Bro. Ch. R . 
Vide Cooke's * 
4 edit. c. 10. f. 5, 


1734, cor. Talb. C. 

Groſs & al, V. Dufreſnay & al. 
Aſſignees, 2 Eg. Abr. 111. pl. 53. 
Vide Hankey and Garratt, 

x Vel. jun. 236, 


goods, which he embezzled, and ſuffered the part- 


nerſhip debts to remain unpaid ; and having con- 
_ tracted private debts, a ſeparate commifhon of 
bankruptcy was taken out againſt him on Zoth 
November 1733. His aſſignees took poſſeſſion of 
the partnerſhip effects, and received partnerſhip 
debts to the amount of 6500/. Plaintiffs bring 
their bill to have the partnerſhip debts and effects 
applied to tne payment of the demands on the co- 


partnerſhip, and to have a ſatisfaction for what the 


bankrupt had embezzled, and to divide the reſidue 
among the partners according to their ſhares, and 
in the mean time to reſtrain a ſale of the partner- 

ſhip effects then on hand. 
The aſſignees, by their anſwer, admit the re- 
ceipt of the property, and ſubmit to apply it as the 
; court 


H. 2735, cor. Talb. C. 
Ex parte Roroland on, 
JP. Vn 405. 408. 
2 Eq. Ca. Abr. 110. pl. 2. 
If three are jointly and ſeve- 


| - Bankrupt, $.14. 
court ſhall direct. Decreed, that the Maſter ſhould 
er _ p debts received by 
plaintiffs in Holland, and of the partner/bip eflate in 
England received by the aſſignees, arr 2 part- 
ner/bip debts owing by the bankrupt and the plaintiffs, 
that the joint creditors of the bankrupt and the plain. 
tiff come in and prove their debts before the Maſter. 
That an account be taken what embezzlement the 
bankrupt has made of the copartnerſhip eftate, and in 
taking accounts, plaintiffs and to be ex- 
amined on oath, to produce all books, &c. and to 
have all juſt allowances. That what the Maſter 
ſhall certify the copartner/bip debts ſhall amount to, 
Hall in the firft place be paid to the plaintiffs and de- 
fendants to the joint creditors, in proportion to their 
debts, and as far as the cpartnerſbip eſtate in their 
hands will extend. That if it ſhall appear any of 
the partnerſbip eftate remains in the plaintiff? and di- 
fendants? hands, after the partnerſhip debts are paid, 
then the Mafter o divide the ſame into three parts, 
and the plaintiffs are to take two thirds, and out of 
the bankrupt: third part they are to take what it ſhall 
appear the bankrupt has embezzled of the partnerſhip 
7774 ; and if there ſhall be any reſidue of the 
nkrupt's third part after the partnerſhip debts and 
the embezzlements of the bankrupt are ſatisfied, then 
the ſame is to be paid or retained by the Here for 
the benefit of the bankrupt's ſeparate creditors. at 
the Maſter may ſtate any thing ſpecially, and all 
parties are to be paid their coſts of ſuit out of the 
copartnerſhip eſtate. 


7. If A. and B., joint traders, become bankrupts, 
and there are joint and ſeparate commiſſions taken 
out againſt them, and A. and B. before the bank- 
ruptcy become jointly and ſeverally bound to J. S., 


rally bound, the obligee cannot F. S. may elec under which commiſſion he will 


ſue two of them jointly, for that 

would be ſuing them neither 

jointly nor ſeverally, Roll. Abr. 
8. 


1 
Vide Ex parte Bond, 1 Atk. 98. 
Ex paite Banks, 1 Atk. 106. 
Ex parte Blankenhagen, 
Cooke's Bankrupt Laws, 164. 
de Horſey's Caſe, antea, and 
3P. Wms. 23. 


H. 1736, cor. Hardw. C. 
Beaſeey v. B., 1 Att. 97. 


come, but he ſhall not come in under both; and he 
ſhall have a month's time to make his election: 
but if two joint traders owe a partnerſhip debt, and 
one of the partners gives a bond as a collateral ſe- 
curity for payment of this debt, here the joint debt 
may be ſued for by the partnerſhip creditors, who 
may likewiſe ſue the bond given by one of the 
traders. 


8. If there is a joint commiſſion againſt two 
partners, each muſt be found bankrupt, and though 
one die, the commiſſion may go on; but if one be 
dead at the time of iſſuing the commiſſion, it 

-abates, and is abiolutely void. 
| 9. Separate 


N . N - 
1 . ' 
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9. Separate creditors may come in under a joint 1 Mar. 27 7, cor. Harde. C. 

commiſſion and prove their debts ; and if a bank- | En rn 

rupt has a certificate under a joint commiſſion, it ef. 26. 337. 388, 389. 407+ 

diſcharges him from all debts joint as well as ſe- 

parate. | 


to. A bond creditor to whom the partners were 6 Aug. 1740, cor, Hardw. C. 
jointly and ſeverally bound, may make his election Ex Pee Banks, du. 106, 
to come againſt the joint or ſeparate eſtate, but not 7% x, 2 Rowlandſon, 
againſt both, except for the deficiency, and after 3 P. Was. 465. 


the other creditors are paid, 


11. A. lends a ſum of money to one partner on 22 Jan, 1741, cor. Hardw. C. 
his own ſecurity; that partner lends the ſame to his . parte — 
partner in trade z a joint commiſſion is taken out. 

A. ſhall not come in as a creditor upon the joint 

eſtate of the bankrupts immediately and directly 

with the reſt of the partnerſhip creditors, but by 

way of circuity he is entitled, as ſtanding in the 

place of that partner who has paid the money to the 

uſe of the partnerſhip trade. | 

S. C. Where one partner takes out more money Ex parte | 
from the partnerſhip ſtock than his ſhare amounted 2 Dec. 1735, cited, 
to, the other has a right to come upon the ſeparate 

eſtate of that partner pro tanto. 

S. C. Two partners agree to borrow a ſum of Ex parte Gilbert Brown, 
money, but one only gives a bond, and the other M. 1725, cited, 
only a witneſs to it, the money afterwards entered 
in the caſh- book of the partnerſhip ; a joint com- 
miſſion taken out; the obligee is entitled to be 
admitted a creditor. | 

S. C. Joint creditors, where there are no ſepa- Ni Ord. Cur. $ Mar. 1794, 
rate, may exhauſt both the joint and ſeparate for the regulation of joiar or fe 


parate debts under commiſliags 


eſtate ; but where there are both joint and ſeparate joint or ſeparate 
creditors, the joint eſtate ſhall be applied to the ſa- 
_ tisfaCtion of the joint, and the ſeparate eſtate to 

the ſatisfaction of the ſeparate creditors, 

S. C. If there be a ſurplus of the ſeparate eſtate, See ſame order as to a ſurplus 
the joint creditors are entitled to it; for a bank- 3 _ _ 
rupt has no right to any thing till the creditors are according to the rules of the 
fully ſatisfied. court upen a view of the different 

rights of creditors. 

12. Where there is both a joint and ſeparate 14 Aug. 1742, cor. Hardw, C. 
commiſſion, a creditor under the joint may come = parte Taree, 1 Ath. 97. 
under the ſeparate, and aſſent or difſent to the , r 
certificate of the bankrupt under the ſeparate com- 


miſſion. 


13. A joint commiſſion was taken out againſt Dec. 1742, cor. Hardw. C. 
A. and B., and the aſſignees poſſeſſed themſelves of * Fon —_ 1 
all the joint and ſeparate eſtate of both the bank- 1. . 111. ph 7, 

rupts, 
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Vide Ord. Cur. 8 Mar. 1754 · rupts. J. S. a creditor on the ſeparate eftates of both 


24 Dec. 1742, cor Hardw. C. 
Ex parte Baudier, 1 Atk- 98. 
Vue Ex parte Cooke, ante, 
pl. 4+ and notes. 


the bankrupts, and T. L., a ſeparate creditor of B., 
one of the bankrupts, on behalf of themſelves and 
all the ſeparate creditors, petitioned that they and all 
the ſeparate creditors might come in and prove their 
debts under the joint commiſſion, and that. the commiſ. 
froners might take account 12 the joint and ſeparate 
eſtates. Ordered, that the commiſſioners, by no- 
tice in the Gazette, appoint a time and place for the 
ſeparate creditors of each of the bankrupts to come in 
and prove their debts under the joint commiſſion ; 
that the commiſſioners take ſeparate accounts of the 
joint and ſeparate eſtates of the bankrupts in the 
hands of the aſſignees, diſtinguiſhing the joint and 
ſeparate eftates of each bankrupt : that what on ſuch 
account ſhall appear to belong to the bankrupts joint 
gate, ſhall be applied by the afſignees toward: /a- 
tisfaftion of the joint creditors; and in caſe of any 
ſurplus of the joint eftate, then that the moiety of the 
ſurplus be carried to the account of the ſeparate 
eftate, and applied to ſatisfy the ſeparate creditors, 
and if there be any ſurplus of the ſeparate eſtates 
aſter all the ſeparate creditors are paid, ſuch ſurplus 
of the ſeparate eftate of either of them ſhall be car- 
ried to the account of the joint eftate, and applied 
towards ſatisfaQtion of the joint creditors, and the 
reſpective ſeparate eſtates to bear a proportionable part 
of the charges of the commiſſion to be ſettled by the com- 
miſſoners; and the co/?s of this application to be 
paid by the afſignees out of the bantrupts ſeparate 
eftate ; to be taxed by a Maſter, if the parties cannot 
agree, 


14. A ſeparate eemmiſſion iſſued againſt two 
perſons who had been partners, but their partner- 
ſhip had been diſſolved before the bankruptcy. 
The joint creditors petitioned to prove under each 
ſeparate commiſſion. Sed per Lord Hardwicke — 
Where there is a joint commiſſion againſt partners, 
ſeparate creditors may come in and prove under 
the joint eſtate, and tho joint creditors ſhall be ſa- 
tisfied out of the joint eſtate, and the ſeparate cre- 
ditors out of the ſeparate eſtate, becauſe the aſſign- 
ment is of the 4vhz/e property: but where two per- 
ſons who have been partners are made bankrupts 
as ſeparate traders, their joint creditors cannot be 
admitted under each commiſſion, for they have an 


- Equitable right to the ſurplus (if any) of both ſe- 


parate eſtates. Lord Hardwicke would not in this 
caſe appoint a receiver on behalf of the joint cre- 
ditors, 
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ditors, but directed a joint commiſſion to be taken 
out in the uſual way. ' N 


15. Commiſſioners have no power to admit ſe- ag Mar. 17436 cor. Hardw. C. 
rate creditors to prove debts without the ſanction Per Laden, 1 Ark. 68, 
of the court. 8 


16. A f. te commiſſion taken out again ſt 29 Mar. 17435 cor. Hardw, C. 
4 formerly artners, the joint creditors upon Ir f. alu 
an application to the court were left at li to 9 
bring their bill for any demand on account of the 
partnerſhip againſt the aſſignees of the ſeparate 
eſtate, who were directed to ſell the whole effects, 
and depoſit the money in the bank, but not to make 
a dividend until the ſuit ſhould be determined. 

S. C. The joint creditors allowed to prove their 
debts under the ſeparate commiſſion in the mean 
time without prejudice. 


17. A commiſhon may iſſue againſt one partner 2 Aug. 1744, cor. Hardw. C. 
for a joint debt, though an action cannot be main= Ex parte Criſp, 1 th. 133. 
tained againſt one without joining the other two 4g Point was decided er 
Partners. 1744, upon an iſſue di d in 

this caſe, and confirmed by the opinion of the judges on the matter reſerved. 


18. Doubtful whether a creditor under a ſepa- 21 Jan. 1945, cor. Hardw. C. 
rate commiſſion againſt A., and debtor to a joint 2 8 2 * 
commiſſion againſt A. and B., can ſet off the debt Adi rights, Ld. — 


he owes the latter by his demand againſt the direQted the commiſſioners to aſ- 
former. , ap ny certify the amount fx 


19. A joint commiſſion of bankruptcy taken out 22 Jan. 1745, cor. Herde. C. 
againſt two perſons, and a ſeparate commiſſion r ag ng Hill, 
againſt one, a creditor upon their joint and ſeveral , A end 
bond is not entitled to have a full ſatisfaQtion out et — Tub. "rh 
of both eſtates at the ſame time, but muſt make his Ex * and others, 
election upon which of the eſtates he will come in E, ate B Ks. 6 77 194% 
the firſt place; and ſuch creditor ſhall have time all cired in :. C- nd a 
to look into the accounts of the bankrupt's joint pint, but in the principal ea's 
and ſeparate eſtate before he makes his election. d nars Pate dene that the per 


the bankrupt's accounts, and fee which will be the moiſt beneficial eftate to come upon ia the firſt in- 
flance, which was not done in the cited caſes. 

In H. 2735 Ld. Talbot allowed a bond creditor a month's time to make his election upon the ſame 
principle. Yide Ex parte Rowlandſon, 3 F. Wms. 405. i 


20. H. a ſilkman and F. a dealer in coals are 20 fan. 1746, cor. Hardw. C. 
partners in both trades; they afterwards diſſolve Ex parte Timner, 1 Ati. 135-6. 
the partnerſhip, and F. gives H. a releaſe of all de- 
mands, and took upon him the payment of the 
debts due from the coal trade, and H. the debts 
from the ſilk trade, and the reſpective debts were 
_ aſſigned accordingly. H. dies, and a * 

. 0 


| 8 of bankruptcy is taken out againſt F.; and the 
' .. meflenger attempting to ſeize the effects of H. in 
| the hands of his repreſentative, is oppoſed and 
L4. H. tid, that thovgh the turned out of poſſeſhon, The aſſignee petitions, 
ſeizure by the meſſenger was il- complaining of the force upon the meſſenger. By 
rau; the beer che ul the releaſe of F. to H. the whole property of the 
arg tr Fark by courſe of ſilk trade veſted in H., and the aſſignees of F. 
law, but the evidence on the part ſtanding in no better light than the bankrupt, the 
of the — too fight © goods of H. ought not to have been ſeized under 
* the commiſſion againſt F., and the petition diſ- 
miſſed with coſts. . 


| cor. Hardw. C. 21. A ſhare of the partnerſhip trade mortga 

— end ether r. v. Rolle, to a partner muſt be delivered, or it is a — 

Executor, — others, credit, and falls within the fat. 21 Jac. 1. c. 19. 

3 Al. 283-4. 17% 348. 375. if otherwiſe, it would let in all the inconveniences 
: which the ſtatute intended to prevent. 

un an this quet- S. C. How far partnerſhip ſtock is liable to the 


Gon was never carried farther debts of partners in the firſt place ? 
than to debts conti acted relative to the partnerſhip, either after the bankruptcy or death of one of the 


Crofts v. Pyke, 3 P. Was. 150» S. C. Where one partner lends money to another 
is a ſtrong negative cafe to this partner generally, and it is not entered in the part- 
purpoſe. nerſhip books, he does not gain a ſpecific lien upon 

the ſhare of the borrower, | | 


21 Dec. 1752, cor. Hardw. C, 22. Formerly where there were ſeveral partners, 
in Simpſons, Bankrupte, the cuſtom was to take out ſeparate commiſſions 
N En 4 an 1 Alk. 38. againſt each partner, as well as a joint commiſſion; 
Tx parte Cooke, 2 P. Wms. 500, but the court now keep only one commiſſion on 
foot, and direct diſtinct accounts to be kept of the 

ſeveral eſtates. 

Where there is a joint commiſſion, ſeparate cre- 
ditors ought to apply to be admitted to prove their 
debts under that, to ſave expence to the creditors, 

Upon an application of joint creditors to be ad- 
mitted under a ſeparate commiſſion, ordered provi- 

ſionally that they ihall be admitted creditors, and 
aſſent or difſent to the bankrupt's certificate, be- 
cauſe it would otherwiſe clear him of the debts of 
Joint creditors as well as ſeparate, 


Avg. 1754, cor. Nardw. CO. 23. Dumas and others, the petitioners, drew 
We parte Dumas, 1 A4.232,233. bills of exchange on Jullian and Son for 1115 , 
** and undertook to make remittances to pay the 
ſame; and at the ſame time acquainted them that 

theſe bills were for the proper account of the peti- 

tioner's houſe at. Cadiz, and deſired the Fullians 

would keep a diſtinct account, and diſtinguiſh ſuch 

new account by the letter G, being the initial 

letter of the firſt partner's name at Cadis :—bills 

drawn 


914. Faint Traders. 

drawn on Fanneck and Co. in London to the amount 
of 1146“. 115, 11d. were remitted — The 
Fullians by letter acknowledge the receipt thereof, 


and promiſe petitioners to give credit in their ac- 
count G. Full the father died the 25th Febru- 
ary laſt, day before the ſon ſtopt payment 


he got two of the remittances diſcounted for 566/. 
115. 11d. On the 20th March a commiſſion of 
bankruptcy iſſued againſt Jullian the ſon; Du- 
mar, &c, prefer their petition, and pray that the 
aſſignees may be directed to deliver to them the 
ſeveral bills of 1146 J. 115. 11d., or pay the full 
value, Lord Chancellor of opinion, the ſpecific 


* bills amounting to 580 J. ought to be delivered by * 


the aſſignees of Jullian to the petitioners. As to 
thoſe which were diſcounted, the petitioners 
waived their claim. | 

The rule of equality under commiſſions of bank- 
ruptcy extends only to his own eſtate z otherwiſe, 
where the matters in queſtion are not relative to 
his eſtate in law or equity. 


24. Debts upon the inſurance of ſhips are only 11 Aug. 1784, cor. Thurlow, C. 
proveable againſt the ſeparate eſtate of the partner Ex ora pai 
who ſigns the policy, the inſurance by a partner- 5 Cl. C. = 400. 
ſhip being againſt 6 Geo. 1. c. 18. | ? 


25. Joint creditors let in to prove againſt a ſe- 24 Dec. 1784, cor. Thurlow, C. 


Ex parte Cobbam 
parate eſtate, by conſent, 1 Bro. Cb. Ca. 576. 


Lord Chancellor ſaid, as the petition in this caſe was conſented to, he ſhould make the order, and 
leave the point, Whether joint creditors can prove under ſeparate commiſſions to be diſcuſſed upon 
future confideration. The queſtion being thus left open, the petitions Ex parte Haydon, Ex parte 
Hodgſon, Ex parte Page, and Ex parte Flintum, were ſpeedily preſented, on the hearing of which 
latter petition Ld. Chancellor ſaid, he thought the point ſettled that joint creditors might prove under 
ſeparate commiſſions. ; 


26. Separate commiſſions iſſued againſt S. and 
P. It appeared that they were in partnerſhip only 
by iſſuing bills under the firm of S. and P., and it 
was admitted there were no partnerſhip effects. 
Petitioner was allowed to prove under both ſeparate ZN 
commiſſions, ; 


24 June 1785, Cane. 


x parte Haydon 
1 Bro, Cb. Ca. 454. 


27. Bankrupt partners paying different propor- T. 1585, cor. Thurtow, C. 
tions towards the debts, ſhall have but one allow- Ex parte Bate, 1 Bro.Ch.Ca. 452. 
ance, which ſhall be divided between them in the 
proportions their reſpective eſtates have paid. 


28. Where various partnerſhips had exiſted be- M. 1785, cor. Thurlow, C. 
tween bankrupts, which had commenced at differ- S 
ent times, ſeparate accounts of each partnerſhip „ 
fund were directed upon the bankruptcy of 

. all, 
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+” all, and that each eſtate ſhall firſt bear its own 


- 


M. 178;,cor Thurlow, C. 29. Bankrupt being indebted on his private ac- 
7 Hodgſon, count, gave his creditor (who required a better 
3 ſecurity) a partnerſhip note. His partner lived in 
| the E Indies, The creditor proved this note 
under the ſeparate commiſſion. On a petition 
that this joint debt might be reſcinded, Lord Chan- 
cellor declared, that debts whether ſole or joint 
ought to be paid out of the bankrupt's eſtate, which 
is compoſed of his ſeparate and- his moiety of the 

joint eſtate, Petition diſmiſſed. + | 


T. 1786, cor. Thurlow, c. 30. In this caſe joint creditors were admitted to 
Ex parte Page _ o'bert, prove under the ſeparate eſtate of one partner. 
2 Bro. Ch. Ca. 119. e debts were for goods ſold to the partner- 


ſnip. | 
T. 2786, cor. Thurlow, C. 31. D. and O. were partners and diſſolved; two 
Ex parte Flintum, years after the difſolution O. became bankrupt. 


"5a . . The joint creditors of D. and O. were admitted to 


the point was ſettled that joint prove againſt O.'s ſeparate eſtate. 


creditors might prove under ſe- 4 P 
parate commiſſions, eſpecially fince the caſe Ex parte Criſp, 1 Atk. 133. which had decided that joint 
creditors might ſue out a ſeparate commiſſion. . 


24 Dec, 1787, cor. Thurlow, O. 32. Two partners in amaica were indebted on 
Cute, © Pare Copland 242. their joint and ſeveral bond; one of the partners 
But chaſe latter deter mina. coming to England became bankrupt ſeparately ; 
tions, fays Mr. Cooke, have the aſſignees of the bond creditor petitioned to be 
er admitted under the ſeparate commiſſion. Lord 
hes been held that where there is Thurlotu declared, that a joint creditor of a co- 
joint fund, or there are ſolvent partnerſhip is at liberty to prove under a ſeparate 
rs, a joint creditor cannot commiſſion againſt any copartner, and ordered ac- 

take dividends from the ſeparate "Tg diſturb div; th 
eftate, until an inquiry has been cordingly, ſo as not to diſturb any dividend then 


made what the joint creditors had already made. | 
or might have received from the 
partgerſhip effects. Vide Ex parte Elton, 2 Ve. jun. 238. 


P. 172g, cor. Thurlow,C. . 33. A creditor of one partner, on bond ſor 
Ex parte Clowes, money which came to the uſe of the partnerſhip, 
e may prove againſt the joint or ſeparate fund; but 
when a dividend is made, he muſt ele from which 

fund he will take his dividend. 


20 April 1799, cor. Thurlow, S. 34. A ſole trader indebted by bond took in 2 
| Ex parte Face, nominal partner, but without fraud; two years 
* after the partnerſhip failed; that ſeparate debt not 
permitted to be proved under the joint commiſſion, 

unleſs ſomething appeared, as payment of intereſt 

by both, to make the partnerſhip liable, for which 

very little would be ſufficient, 

REM 


35. Creditors 


$ I 
13 v Creditors bf a partnerſhip, which failed in T. 1790, cor. Thurlow, C. 
N allowed to come the ſeparate bo dens Jn 72 


* 


eſtate of one partner in reſpect of effects taken out 


* 


1 and the party was put to file his bill. Yide alſo Laſablouiere v. Swinton, 18 June 1793. 


pence. - 


—— 1 KY 


of the partnerſhip by him, without the privity of 
the other. | . 

S. C. Aſſignees under ſeparate commiſſion can- V. Caſe of Fordyce, cor. 
not come upon joint eſtate for a ſum brought into Bathurſt, C. 
the — beyond his ſhare, for creditors rely 
on the oſtenſible ſtate of the fund. 


36. One partner abſconded, and died abroad, M. 3790, cor. Thurlow, C. 
but never was a bankrupt; a ſeparate commiſſion OY oe Corey 
iſſued againſt the other, under which the aſſignees CE Os 
ſeized joint effects z the joint debts are to be firſt 

aid out of the joint fund, and the reſidue divided 

tween the bankrupt's eſtate and the repreſent- 
ative of the deceaſed partner for whom the ſurviv- 
ing partner (the bankrupt) was no more than 4 


truſtee. 
37. Where there is a joint commiſſion againſt H. 1792, cor. Buſter, J. abf, O. 
partners, and a ſeparate commiſſion againſt one, i. Garraty 


the aſſignees having taken poſſeſſion of the whole us, gn def S 


fund, muſt divide it among the joint creditors, and didinct accounts under a ſeparate 


the ſeparate bond creditors of the other partners conmiton againſt a copartner 
cannot be made upon petition 


cannot claim againſt them. without conſent ; for the ſolvent 
partner has an intereſt in the joint property, and in the debts on the joint eſtate: that relief, 


therefore, muſt be ſought by bill, which is the moſt proper mode by which important queſtions. 


ſhould be brought before the court. Though the court has no more power on a bill than on a petition, 
yet it is often neceſſary to adopt the filing of a bill to ſettle the Jemanes of creditors. Yide Curtis v. 
Aſhton, in Ch. 1791. & wide Ex parte Lydiard, 19 May 1790, where the ſame rclief was refuſed on 


38. Joint and ſeparate commiſſions of bankruptcy 9 Feb. 1703, cor. Lough. C. 


now are blended together, and the practice of E Parte Heu, 2 7). jun. 695 


taking out both is exploded as an unneceſſary ex- 


39. Ordered, that the commiſſioners in a joint Otd Cur. 8 Mar. 1794« 
commiſſion be at liberty to admit the proof of ſe- 2 Was oh 
parate debts under ſuch joint commiſſion, and that CO EL IAN 
the ſeparate creditors be at liberty to aſſent to or 
difſent from the allowance of the bankrupt's cer- \ 
tificatez; and that the commiſſioners do cauſe 
diſtin accounts to be kept of the joint and ſeparate 
eſtates, and that what ſhall belong to the ſeparate 
eſtate (hall be applied to ſatisfy the ſeparate cre- 
ditors ; and if there ſhall he any overplus of the 
joint eſtate aſter the joint creditors are ſatisfied, the 
thare of the bankrupt in ſuch overplus, whoſe ſepa - 
rate eſtate is to be applied as before directed, ſhall 
de Carried to the account of his ſeparate eſtate in 
Vor. I. 'T _ * {atisfaQion 


Ton tradi: © Bra -ofs 


— — — — 


— —ů— — 
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he \ 
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: ED fatisfaction of his ſeparate debts; and. ſo in like 
manner if there be an overplus of the ſeparate 
eſtate of any ſuch bankrupt, it ſhall be carried to 
the account of the joint eſtate, and be applied in 
ſatisfaction of the joint debts. The coſts of 
taking the accounts to be paid out of the ſeparate 
eſtate, and to be ſettled by the commiſſioners. 


T. 1796, cor. Lough. C. 40. Separate commiſſion of bankruptcy againſt 
— Fi —_ one partner, the other paid the foe Jeb 3 2 

\- Sutviving partner may et off debtor to the partnerſhip, being alſo a ſeparate 
a joint debt. Slipper v. Stedſtone, creditor of the bankrupt, was allowed upon petition 
3 Term Rep. 493. to ſet off againſt the bankrupt's ſhare of the joint 
| debt, and to prove for the reſidue of his ſeparate 

debt, the ſolvent partner conſeuting to receive his 


ſhare. 


T. 1796, cor. Loughb, 41. In bankruptcy the uſual directions are to 
. apply the funds reſpectively; the joint to the joint 
IO B42. debts, the ſeparate to the ſeparate debts ; the ſur- 
h — of each to the creditors remaining on the 
other. 
S. C. Upon a petition of joint creditors to be 
: admitted to prove under a ſeparate commiſſion, it 
was ordered, that they ſhould be admitted, but not 
to receive a dividend ; and that the dividend ſhall 
be reſerved till an account is taken of what they 
have or might have received from the partnerſhip 
effects. 
S. C. Separate creditors cannot take a dividend 
upon the joint eſtate rateably · with the joint cre- 
ditors; each eſtate is applicable to its own debts, 


Sec. 15. Of mutual and contingent 
Debts. 


T. 1716, cor. Cowper, C. 1. 4 Is a goldſmith, and there is a mutual ere. 
Ld. Dy k & on v. Jenu, 44 dit between A. and B., and A. becomes a 
Nets 5 This ſubjeck bas re. bankrupt; only the balance ſhall be liable to the 
ceived further regulation by ſtat. bankruptcy ; and it is not material whether the 
5 Geo. 2.c. 30» Vide Ryal v» mutual credit be by open account or mutual ſtated 
Rowles, 1 Vel. 375. As tothe deb 
general conſtruction of caſes re- cots. | 
ſp: ing mutual credits, vide Ex parte Deeze, 1 Atk. 228. Ex parte Preſcot, 1 Atk. 230, Ex parte 
-, Och den, 1 Atk. 235. French v. Fenn, Cooke's Bank. Laws, 577. Grove v. Dubois, 1 Term 
Rep. 112. Bize v. Dickſon, 1 Term Rep. 283. Hankey v. Smith, 3 Term Rep. 507, Whitehead 
v. Voughan, Cooke's Bank. Laws, 587," Smith and Hodſon, 4 Term Rep. 211. 


May 1717, Canc. . There being accounts current between A. and 

Tots, Tags: hd others . Ma- B. a goldſmith, B. gives out his caſh note to C. 
Jon, — ih. _— * q ooo i., and A. mortgages his eftate as a collateral ſe- 
1; Fin. 534. c. 4+ curity for the money; ” gives C. 1901. for his fa- 
| | vuvour 


wo & DW WU, 


515. Mutual and contingent Debts. 
vour in the matter, who keeps the caſh ncte by him, 
Some time after the mort age forfeited, B. be 

a bankrupt; A. prays relief, becauſe C. neglected 
to turn the caſh note into money, when he might 


have done it. It was directed, that an account be 
taken how matters ſtood between A. and B. 


3. J. S. in 1711 had gooo/. ſtock in the Hud- 
ſon's Bay Company, and was their banker or caſhier, 
and upon that account was indebted to the com- 
44 in 80oY., and ſoon after became a bankrupt. 


aſſignees bring a bill againſt the —_— * 


trangfer the 5000 l. to them, with the dividends. 


company by their anſwer inſiſt that by virtue of a 
bye-law the flock and dividend of each adventurer ſball 
be obliged to ſuch debts and engagements as ſuch adven- 
turer ſhall become engaged in to the company, and that 
the committee of the company for the time being ſhall 
and may diftrain the ſame until ſuch debts and engage- 
ments are fully ſatisfied ; that the company is not 
obliged to transfer the ſtock to the plaintiffs until 


they pay the 800/, due to the company; and they 


alſo inſiſted upon the clauſe in the fat.” 5 Geo. 2. 
cap. 30. /eF. 28. of ſetting off debt againſt debt 


and that J. S. having credit in their books for 


2 J. ſtock, and the company on the other hand 
ave credit in J. $.'s books for 8007., they might 
deduct and have an allowance of the 800 J. out of 
the 5000 J. ſtock. Lord Chancellor King was of 
opinion that the bye-law was not good ; but Ray- 
mond, C. J. and Price, B. who aſſiſted his lordſhip, 
thought it a good bye-law. But Lord Chancellor 
thought this caſe to be within the clauſe of the 
above ſtatute, and therefore ſaid, he needed not 
give any direct opinion as to the bye-law; that here 


was mutual credit given; and therefore decreed, 


that the company may retain the 8001. out of the di- 
vidends due to the bankrupt's eftate, ſubſequent to the 
bankruptcy, and ſhall not be obliged to come in as a cre- 
ditor under the commiſſion. 


4. Plaintiffs were aſſignees under a commiſſion 
of — againſt Sir F. B., and brought this 
bill againſt defendants to compel them to transfer 
to plaintiffs ſeveral ſhares in their ſtock to which 
Sir J. B. was entitled. It appeared that Sir J. B. 
was a director of the company, and having ſo large a 
portion of ſtock, the company lent him 1 2,000/. but 


not upon the ſecurity of his ſtock, yet the company 


inſiſted on a right to ſtop the ſtock until repayment. 
Per curiam—Defendants muſt permit plaintiffs to 
* transfer 


M. 1726, cor. King, C. 
cum. aſſi ſt. 


Gibſon & al. Aſſignees v. Hudſon's 
1 Ser. 44. 5 122. fla. 
7 Vin. Abr. 299: — 
Vide Meliorucchi v. Royal Ex- 
** Company, I Eq. Abr. Je 


Note; In the quotation of this 
caſe, 1 Eq Abr. 9. pl. 8. it is 
ſtated that there was a bye-law 
which ſubjected every member's 
ſtock to his debts to the com · 
pany, on which the decree was 
founded; but the general doRtrine 
was exploded. 


2 7755 cor. M. R. 
Meliorucchi v. Reyal Exchange 
Aſſuronce Company, 

1 Eg. Abr. 9. pl. . 
Vide Demanbray v. 'Metcalfe, 
Gibſon v. Hudſon's Bay Com- 
pany. ** 
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transfer the ſtock, ſince they cannot retain it under 
the ſtatute of 5 Geo. 1. for the loan was not made 
by defendants in their corporate capacity, but as 
private perſons, . | 


_ cor. King, C. "= Two partners, creditors of a bankrupt, and 
Ex parte Riley, M. Kel. 24. one of them a debtor to him on a ſeparate account, 
the joint debt cannot be ſet off againſt the ſeparate 

demand. | 


4 Nov. 1743, cor. Hardw. C. 6. Where there is a mutual credit between a 
Bromley and others v. Godere, bankrupt and a creditor, the commiſſioners ought 
Mere, 1 Atk. 75. 77: 80. to ſtop intereſt on both ſides at the time of the 
bankruptcy, or compute intereſt un both fides till 

the ſettling the account. | 


1 Aug- 1744, cor. Hardw. C, 7. Commiſſioners upon the day of chooſing 
Ex parte df ſen, 1 Atk. 68, aſſignees are not to examine critically into the 
| debt, but admit creditors for what they ſwear is 
due to them, as they are liable to an account after- 
wards. 
A creditor by bond and an open account like- 

wiſe ſhall be admitted to prove the bond, becauſe 
the commiſſioners can ſtill take the account, and 
upon a dividend he ſhall be entitled to no more 

| than is due to him on balance. 

22 Dec. 1744, C. C o. A creditor. in all caſes of open accounts ought 
not to be excluded till the account is taken, becauſe. 
then the choice of aſſignees muſt ariſe from a minor 
part in value of the creditors ; but {till if com- 
miſſioners have juſt grounds to doubt the debt, 
they do right to admit it only as a claim, | 


20 OR. 1744, cor. Hardw, C. 8. A. a debtor to a bankrupt beſore his bank- 
Ex parie Creme, 1 Alt. 119. ruptcy, and creditor to him upon a contingency 
| that takes place after the bankruptcy, ſhall not be 
at liberty to ſet off under the clauſe relating to 

mutual credits, 


21 Jan, 1745, cor. Hardw, C. | 9. It was doubtful whether > creditor under a ſe- 


9 .. ya parate commiſhon againſt A., and debtor to a joint 
| Adtinck rights. Lord Hardwicke Commiſſion againſt A. and B., can ſet off the debt 
directed the commitoners to aſ- he owes the latter by his demand againſt the 
certain and certify the amount of former. 

each debt. 


| $ June 1748, cor. Harde. C. 10. A packer may retain goods till he is paid 


* 8 Rep 8 the price of packing; and if he has another debt 


due to him from the ſame perſon, the goods ſhall 
not be taken from him till he is paid the whole, 
notwithſtanding the debtor is become a bank- 
tupt. 


There 


4 


Sts; Mutual and contingent Debts. 
There have been many caſes to which the clauſe 
relating to mutual credit has been extended, where 
neither an action of account would lie, nor could 
the court of Chancery decree one. 
Mutual credit is not confined to pecuniary de- 
mands- only, but if a man has goods in his hands 
belonging to a debtor, it ſhall be conſidered as 
ſu | | 
11. A perſon may ſet off a debt under the bank- 
rupt acts, though not relative to the mutual credit 
between him and the bankrupt. „ 
12. Mr. Billun and one Mitchell had various 
tranſactions — principally negotiating bills 
of exchange from 1742 to the 8th June 17433 
and on the 18th April 1743 Mitchell committed a 
private act of bankruptcy. The -ſums paid by 
Mitchell for theſe tranſactions to the plaintiff 
amounted to 3000 J. The aſſignees bring an ac- 
tion againſt Billon for ſo much money had and re- 
ceived to their” uſe, and recovered a verdict againſt 
him for 3000/. Hillen inſiſted on the trial to have 
7124, allowed him as paid to and for the bank- 
ruptz but being refuſed, brought a bill for the 
512 Bilkn entitled to have this allowance, and 
the verdict not concluſive upon him (a), becauſe it 
is a matter of contra and of account and in that 
reſpe& a proper ſubject for the juriſdiction of the 
court of Chancery, 


13: A creditor againſt the bankrupt for 100 /. 
and ro/., and a debtor to him upon bond for 
340/., payable on the, 4th of March 1756, with 
lawſul intereſt, applies that he may ſet off his de- 
mand of 110/. againſt the principal and intereſt 
due on the bond as far as it will go, and not be 
obliged to prove his debt under the commiſſion, 
and take a dividend upon it only. This is not in 
ſtrictneſs a mutual debt; and yet it is a mutual 
credit; for the bankrupt gives a credit to the pe- 
titioner in conſideration of the bond, though pay- 
able at a future day, and he gives the bankrupt 
credit for the debt he owes him upon ſimple con- 
tract, and therefore within the equity of 5 Geo. 2. 
An account direQed by the court to be taken be- 
tween the petitioner and the bankrupt, and the 
balance only to be paid to the aſſignees. 


14. Merchants abroad draw upon a correſpond- 
ent for a partic ular purpoſe, and remit other bills 
| P 


3 | o 
* 
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Ld. H. thought this a fironger 
caſe than Demainbray v. Met- - 


calfe, 2 Vern. 691. 


5 end 749, cor. Hardw. _ 
and others nees 
Rall, 3 al. 

1 Ath. 185. 


25 Nov, 1749 cor. Hardw, C, 
Billon v. Hyde and another, 
1 At. 126-7, 


Vide Rider v. Fowle, 3 Lev. 88. 
In trover by aſſignees the courts 
have leaned againſt a ſtrict con+ 
ſtruction of the bankrupt acts to 
the prezadice of a fair creditor. 


(a) Vide Wilſon v. Boulter, 


Raym. $.P. 


16 Aug. 1757, cor. Hardw. C. 
Ex parte Preſcet, 1 Ath. 230. 

Lord Chancellor ſaid, that in 
arguing this caſe no precedent 
bad been cited pro or con; he 
ſhould therefore determine ac+ 
cording to the rules of equity, 
and make a precedent. 


9 Aug. 1754, cor. Hudw. C. 
Ex arte Cum 1s, 
21's). 582. 85. 587. 
1 Att. 232. 
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rupt; thoſe bills remaining unnegotiated, muſt be 

| delivered up by the aſſignees, or the money received 

Tos rule of equality dee not thereon to the original owners: The intent of the 

extend to matters not relating to bankrupt laws is to put all creditors upon an 

the bankrupt's eſtate in law or equality, as to the bankrupt eftate only, for nees 
* | take ſubject to all equities, at the time of the 

7 ruptcy. : 

Vide 5 Geo. 2. When the demands between debtor and creditor 

— 8 are mutual, the balance only ſhall be deducted out 

of the bankrupt's eſtate. | | 


12 Aug. 1754, cor. Hardw. C. 15. In March a commiſhon of bankrupt iſſued 
FE parteOchenden, againſt Matthews, he being then indebted to Oc- 
1A. 235 6, 74 kendon in 286 J. 74. 10 d. for grinding corn. O. 
had in his poſſeſſion thirty-ſix loads and three 
buſhels of wheat belonging to the bankrupt, part 
ground and part grinding, beſides a great number 
of ſacks. 16 J. 5 J. was due to him for grindin 
the corn, which was in his hands at the time M. 
became bankrupt. The wheat was ſold by the 
aſſignees, by agreement between them and O., 
without prejudice to his claim, who applied by pe- 
tition to be paid his whole debt out of the money 
ariſing by the ſale, Per curiam— O. had no ſpecific 
lien upon the corn and ſacks. but a particular one 
only pro tanto as is due for grinding the corn in 
| — ands, and the wheat belonged to the 
ees. | | 


T. 2789, cor. Thurlow, C. 16. An engagement, otherwiſe than by indorſe- 
n ment, to warrant the payment of a bill of ex- 
e change, which does not become due till after the 

bankruptcy, will not enable the holder to prove it 
under a commiſſion of bankruptcy, becauſe it is 
contingent. | 


T. 1391, cor. Thurlow, C. 17. Bankers receive and pay money on account 
Hankey and others v. Vernon & al. of a bankrupt, after notice of an act of bankrupt- 
. ©}, all the ſums received are ſo to the uſe of the 
eſtate, and they cannot ſet off the payments made, 
or be allowed to come in as creditors, and claim 
dividends on debts paid, which were owing before 

the act of bankruptcy. 


T. 1796, cor. Loughb. c. 18. Separate commiſſion of bankruptcy againſt 


Ex parte Quinten, 37 jun. 248. one partner, the other paid the joint debts; 2 
4 — — bebe debtor to the ——— dela g alſo a ſeparate ere» 
5 Term Rep. 493+ ' ditor of the bankrupt, was allowed upon petition 
to ſet off againſt the bankrupt's ſhare of the joint 
debt, and to prove for the reſ due of his 3 


3 
- 9 # 
* 
4 LY 


** 


to anſwer it; the correſpondent becomes a bank- - 


| 


- 
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debt, the ſolvent partner conſenting to receive his 
. c. Atlaw there ean be no ſet-off between 
Joint and ſeparate debts, 
19. Acceptor becoming bankrupt, the petitioner 4 Feb. 1797, cor. Loughb. C. 

having indorſed before the — 2. took up the Ex parte Hale, 3 Py. june 304+ 

bill. He may prove the bill he took up, but can- : 
not ſet off a debt dug from him to the eſtate, vis. | | 


his own acceptance for 90 J. in the hands of the 


Sec. 16. What is or is not an Election 
to abide under a Commiſſion of 
Bankruptcy. 


Reditors who come into the commiſſion ſhall H. 1719, cor. Parker, C. 


1. 
not impriſon the bankrupt for not paying #* p-"** . +6 gs 
the debt. Figs Anal Pe Wan, he 


2. Though a creditor proves his debt, and be- T. 1719, cor: Parker, C. 
comes aſhgnee, he may take the bankrupt in exe= _ *. " —_— * 
cution, if he will waive his benefit of the ſta- 1, Er pane Capoty 14k 219. 
, Sn 

The reaſon of a creditor's proving his debt is, nem ; | 

at he may oppoſe the bankrupt's Atcharge. r 

No election in caſe of a creditor's proving his oy, 


debt to be paid out of the bankrupt's effects, if no 
effects. 2 N 


3. Where a bankrupt is in execution before the M. 1733, cor. Talbot, o. 4 
eommiſſion, and a creditor comes in and receives Ex parte u, 


o „ 
- 
— rr e ——— — 


a dividend out of the eſtate, the court will put him 8 — 3 5 * 
to his election either to diſcharge the bankrupt or rupty (S. a), ;pl- me”, 
renounce the dividend (a). But where A. ſued out r | 


2 commiſſion of bankruptcy againſt B. in 1726, and take the debtor in execution, be 
mn 1727 received a dividend of 25. 6 d. in the cannot afterwards take a ff. fa. 
pound, and now lately took B. in execution for the <2 the Scheele, f e cr. 
reſt of his debt, upon which . petitioned to be 4 r take af. fa. firt and levies 
diſcharged, he was denied. Note, The bankrupt ſhort, be may ilſue ace. ſa, after- 
did not obtain his certificate. . * ä 


4. F. having proved his debt of 20001. under T. 1734, cor. Talbot, C. 
L. 's commiſſion, and paid contribution, and yet had Ex parte Femwick, 


J. in execution for his debt, it was ordered by the 2 Tf. . 123. pt: 16, 
m. 7. . . 
late Lord Chancellor, that F. ſhould either dicharge Stde. en gd lu, that » 


L. or loſe his dividend; and the commiſſioners having creditor is at liberty toelect to pra- 


ceres . I 5 . c ed at law; and, notwithſtanding, 
ertiſied that four-fifths in number, 5c. had con- may aſſent or difſent to the certifi- 


ſented to L.'s diſcharge, excluſrve of F.; he now cate. The caſe of putting caeditor. 
14 petitioned . 
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io ele tion ia but modern in favour petitioned againſt allowing of the certificate, and | 

- 1 e vpn that he * 2 be admitted to come in ſo far under oo 
ing ; | p If . | 

and in conſequence the creditos the 00 on as to have liberty to aſſent or 

Is to be excluded from a liberty diſſent. | 9 


of diſſenting to the certificate, \ | 
the teſt of the creaitors are not only to take all the reſt of ths effects, but have it in their power, by 
ailowing the certificate, to bar the other's debt; ſo that permitting fuch creditor to affert or 1. — 1 
the certificate is not to give him a benefit, but to pre vent his being hurt. And the late flat. (5 Geo. 2. 
c. 30. . 10.) mentions four -fiftbs of ereditori vu ſhall bave proved their debrt, and not who proved, &t. 
and ſought relief: and it would be hard to put it in the power of a few fmall creditors,, by conſenting 
to the certificate, to preclude the other of bis debt; and therefore as the court, by eguitab/e confiruftion, 
puts @ creditor to bis eleftion of abiding by bis remedy at law of conting in to buve bis dividerd under the 
c: mmiſſion ; ſo, by the ſame rule of equity, ſuch creditor renouncing any benefit under the commiſion 
thould not be hurt.— Per Lord Chancellor, ibid. | 


M. 1734, cor. Talbot, C. 5. A bankrupt in prifon on a meſat proceſs at 
Ex parte Hog, the ſuit of A., prayed that 4. might make elaction 
e , whether he would come in under the commiſſion, or 
| p tate his remedy at law. Per Lord Chancellor 

A. may make a ſpecial election to take his remedy 

at law, and t6 come in under the commiſſion, ſo 

far as to prove his debt, and aſſent or diſſent to the 

® The word not is omitted in certificate, becauſe that will (not “) affect his re- 
the original, medy at law, but he is to waive any dividend or 
2 Furidber benefit under the commiſſion ; an A. accord- 

ingly made his election. " 


* 


4 Ap. 7739, cot. Harde. C. 6. An aſſignee upon refunding what he had re- 
Ex parte Caper, 1 Ai. 219, 20. ceived under twodividends, was allowed to make his 
celection to proceed at law againſt the bankrupt. 

The old laws conſidered bankrupts as fraudulent 

inſolvents, but the more modern as unfottunate 

ones; and upon theſe late ſtatutes have the appli- 
cations been made to compel creditors who pro- 

ceed in a double way to make their election. : 
Otherwiſe the bankrupt may The reaſon why ſuch creditor who elects to 
by tbe reſt of the creditors be. proceed at law ſhall ſtill be allowed to aſſent or 
— —— efrnny diſſent to the bankrupt's certificate, is to make the 

| | ' remedy againſt the perſon effectual. 


23 Dec. 1743, tor. Hardw, C. 7. Where perſons refuſe to prove debts under a 
Ex parte Ward, 1 Al. 133. commiſſion, the barely being aſſignees will not de- 
| termine their election, but they may ſtill ſue the 
bankrupt at law. But a petitioning creditor deter- 
mines his election by takitig out the commiſſion, 
and cannot ſue the bankrupt at law, though for a 

debt diſtin& from what he proved. 


; 26 OR. 1745, cor, Harlw.C, 8B. Notwithſtanding a creditor under a commiſ- 
Ex parte Lindſey, 1 Ata. 229 fon” of bankruptcy elects to proceed at law, he 


= . *. may ſtill aſſent or diſſent to the certificate. 


undet the commiſſion was the ſame for which the action was brought, and the proceedings being miſ- 
lea, the petition was adjourned, 8 ä 3 ä 


9. Where 


f 


$16, — dente. 
9. Where a baiikrupt is in Execution. for otte 


A and the judgment creditor has another againſt 


him of a diſtin nature, he may prove this under 
the commiſſion, notwithſtariding he refuſes to 
waive his execution upon the other. | 


70. A petitionitly creditor has not the fame 
election as a common creditor ; fot if he was to 
elect to proceed at law, it would fuperſede the 


11. A creditor after he has received a dividend 
under a commiſhon wilt be allowed to bring an 
action at law for his debt, upon refunding that 
divi idend 1 


caſe on tlie 


2 20 


E 


» thought this 11% 
bankrtipe, 


7 Aug- 1746, cot. Hande. C. 
Ex parte Lowes, 1 A. 154+ N 


11 Ap. 1747, cor. Hardw. E. 
Ex parte Grove, 1 A. 104% 


12, A creditor of 2 bankrupt who ls his debtor 25 Mar. — cor. Harde 0. 


in execution muſt elect to proceed at law ot under E. 


parte Williamſon, 2 Veſ.. afl. 


13. Where a perſon chooſes himſelf an aſſignee, 7 Aug. 1751, cor. Harde. C. 


it is doubtful whether this is not making an elec- 
tion to proceed under the commiſſion z but on the 
aſſignee electing in court to proceed at law, his 
lordſhip made an order that he fhould be diſ- 
charged as a creditor undet the commiſſion, but 
ſtill de allowed to aſſent of diſſemt to the cer- 
tificate. 


Ex parte 


ers, 1 Mth. 221. 


14. Where a party has clearly diſtinct demands P. 2783, cor. Lds. Come, 


on a bankrupt, he may ſue for one, and come 
under the commiſhon for the other; but not, 
: oy are only different ſecurities for the ſame 
e 


Ex parte Cri 

1 Bro. Ch. 823 

Vide Ex parte Botterell, 
1 Atk. 109. 


Ex parte Ward, 1 Atk. 153. 


15. Six months after bankruptcy, a creditor, r. 2790, cor. Thurlow, C. 


who had the bankrupt in execution on judgment, 
. petitioned for an account, and to be admitted un- 


Ex parte Hop hin 
1Yef. jun. 1 - . 


Vide Ex parte Lewis, I Atk. 153. 


der the commiſſion, An account was ordered, but Ex parte Ward, 1 Atk. 154. 


the dividend to be reſerved to the extent of the 
verdict. A few days aſter he was ordered to elect 
in a fortnight. 


. 8. C. Quere, whether a creditor may wait a The preſent praQtice ſeems to 
reaſonable time for a dividend, or muſt elect im- **qvire that a dividend ſhould be 


mediately ? 


declared before a creditor can be 
compelled to elect, or that the 


aſſignees ſhould have funds to make a dividend. 


16. Bankrupt was arreſted before the commiſſion 
iſſued againſt him, and was charged in execution 
after he was declared a bankrupt ; he conformed, 
and obtained his certificate. His creditor after- 
wards petitioned to prove under his commiſſion, 

but 


M. 1790, cor. Thurlow, C. 
Ex parte Marder, 
3 Bro. Ch. Ca. 191. 
H. 1791 „cor. Thuclow, C. 
x parte Caton, 
3 Bro. Cb. Ca. 216. 
Ex parte Rattray , 


- 
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but was denied; for the charging him in execu- 
„ and a fa 


\ 
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= 8. P 
Noe; . having taken tion was deemed a concluſive electi 


x 


2 bankru by Is Joſe tisfaCtion of the debt. 


Feet leaſed him, was permitted to prove. Vide Ex parte Biſſon, 24 Mar. 1792. 


* 


27 Nov. 1792, cor. Lds. Omi · 17. A creditor, three years and a half after 
Ex parte Wright, — 282 receiving a dividend, on refunding, was itted 
1 m_ ; to proceed at law againſt the bankrupt. So againſt 
In re Lowe, 2 Blackſt. 1317. bail put in after the commiſſion. was abandoned; 
but not if they were ſurpriſed ; as where after bail 
put in, plaintiff ſought relief under the commiſſion, 

on which account they had neglected to ſurrender 
their principal, and he abſconded. f 


3 Nov. 2795, cor. Loughb. C. 18. Defendant at law having lain two months 
ud, dun. 1. in priſon was made a bankrupt, and diſcharged 


under a ſuperſedeas, the plaintiff not having pro- 
ceeded for two terms. plaintiff then proved 
his debt under the commiſſion, and before a divi- 
dend took the bankrupt in execution in a freſh 
action. The bankrupt's petition for the plaintiff 
to releaſe him was diſmiſſed. 2 


Sec. 17. Where a Truſtee, Executor, 
Factor, or Agent becomes a Bank- 
rupt. oh | 


H. 1699, Cane. | E fe” Being beyond ſea, conſigns goods to B., 


Wiſeman v. Vandeputty then in good circumſtances in London; 
aun ao. but before the goods arrive becomes a bankrupt. 
2 If A. can prevent the goods coming into the hands 
of B. or the aſſignees, it is allowable, and the 
aſſignees ſhall have no relief in equity. 

T. 1716, cor. Cowper, C, 2. A _— though in poſſeſſion, if empower- 
„ ed to diſpoſe of goods in truſt, they are not liable 

a Ze. 70 0 to the bankruptcy. | 
T. 1733, cor. King, c. 3. When a merchant beyond fea conſigns goods 


Golfrey v. Furzo, 3 P-Wms.1B5. to a merchant in London on account of the latter, 
| and draws bills on him for ſuch goods, though the 

money is not paid, yet the property of the goods 

veſts in the merchant in London who is credited for 

(a) Ne — v. Preſcott, them, and conſequently they are (a) liable to his debts. 
Os IP But where a merchant beyond ſea conſigns goods to 
—.— 22 a factor in London, who — them, 1 aer in 


Rep. 63., and 14 _ ys this caſe being only the ſervant or agent for the 
Gene dd. Kinleck v Craig, merchant beyond (ea can have no property in ſuch 


3 Term Rep. 119. 783. goods, 


* 
* 
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-oods, neither will they be affected by (5) his (5) Expan Dumas, 8 Vet sd. 
ore oy; and Lord Chancellor fad, be had diſ- 8 8 Tos 
— wich merchants about the matter, who 2 e Cope 
eee . 
: m. 2 


4. A trader in London having mo of J. S., 3 P. . 187. (n.) 
who reſided in Holland, in his hands, bought a porn = _ 
South-Sea ſtock as factor for J. S., and took the 
ſtock in his own name, but entered in his account= 

book as bought for J. S., after which the trader 5 
becomes a bankrupt. Determined by Lord Parker, 14. P. faid it would leſſen the 
that this truſt ſtock was not liable to the bank» — nation to conflres 


ruptey. 


5. Where aſſignees have poſſeſſed themſelves of 31 Mar. 1742, cor. Harde. C. 
effects which belonged to the bankrupt as an ex. lee v, 
ecutor only, the court upon application 12 14. 1 tin 
teſtator's creditors will, for the ſecuring his effects, ruptcy does not take away the 
appoint a receiver, to whom the aſſignees ſhall ac- right of executorſhip, for there 


count for ſo much as they have got in of the teſta- n S 


tor's eſtate, care of the teſtatot 8 effects as far 


id as he could, and therefore appointed a receiver, 


6. Where agents abroad are in diſburſe for their 23 Feb. 1743, cor. Hardw. C. 
principal, and upon being doubtful of his eircum- Sn _ — „. 
ſtances make bills of lading to their own order l 448. 445, 249. 
indorſed in blank; notwithſtanding theſe bills of ͤ , Green, 143, 14d 148. 
lading come to the principal's hands, yet if the OS Blackf, Rep. 26. 
agent's partner in London writes them word that i wicgmun v. Vandepatty 
ir principal is become bankrupt, and deſires 2 Vem 203. 
them to ſend the bills of lading, and an order to Ex parte Clarey cor. —— 
the captain to deliver the goods to him, he may 1 
retain them for himſelf and company, againſt the 
aſſignees under the commiſſion, till paid and re- 
imburſed ſo much as the partnerſhip is in ad- 
vance. 
A factor, who ſells goods for a principal, ma 
bring an action in the name of the principal again 
the vendee, and make himſelf a witneſs: or a 
vendor of goods to a factor, for the uſe of his prin- 
cipal, may maintain an action 2 the princi- 
pal, and the factor be a witneſs for the vendor. 
If goods are delivered to a carrier, &c. to be de- 
livered to A., and are loſt by the carrier, &c. the 
conſignee only can bring the action: but if before 
delivery conſignor hears A. is likely to become a 
bankrupt, or is actually one, and gets the goods 
back, no action will lie for A.'s aſlignees ; be- 
cauſe while in tragſuu they might be counter- 
manded, 


Notes 


184 B— 


Mr. Lutwych, an experienced 
pracłitioner in Chancery, always 
Hted up his indorſement in that 


1 Avg. 1744, cor. 3 C. 

Ex e Marſo, 1 Al. 159+ 

A K. . Thien of 
daricly penned, it is hardly poſſible 
to put a meaning upon ſome of 
the clauſes. 


23 Dec. 75 e 
» Ex ; anot 
Ms, 


' Bankrupt, = 5 1. 
Notes or bills — — in this manner, Pay the 
money to my ufe, wilt prevent their being filled up 
with ſach an indorfement as paſſes the L. hs 

The reaſon the law upon in compellin 
an original proprietor of goods after delivery 8 
come in as a creditor under a commiſſion, muſt 
be on account of the general credit a-bankrupt has 
gained by having them in his cuſtody. | 


7. The clauſe in 21 Fac. 1. which ſays, that all 


goods in the poſſeſſion of a bankrupt, ww he gains 
@ general gh +: 121 be liable to hie creditors, relates 


to goods the bankrupt has in Hir owrr right only. 


8. One Matthews fold to one Vn and Field 
two-thirds of five hundred barrels of tar, at- the 
rate of 95. per barrel, and the other third he agreed 
ſhould go and be conſigned to them for ſale at his 
riſk and on his own account, and that he ſhould 
be at the vas! of cartage and porterage, and ſhip- 
ping of the whole. Matthews accordingly cauſed 
the tar to be put into a warehouſe or cellar of his 
own for the purpoſes of the agreement. Flyn and 
Field at the ſame time paid Matthews in Lordon 
bills 150 J., the amount of two-thirds, and Mat. 
thews made them out a bill of parcels. Matthews 
afterwards becomes a bankrupt, and the affignees 
take poſſeſſion of the tar, as they found it remain- 
ing in his warehouſe, This was held not to be 
within the intent of 21 Fac. I. c. 19. which meant 
to guard againſt leaving goods in the poſſeſſion, order, 
and diſpoſition of bankrupts ; it being but a mere 


temporary cuſtody til! Fly and Field had an op- 
portunity of ſhipping it off to Ireland; and they 


Aug. 1749, cor. Hardw. C. 
Fe — Butler and another, 


a Ath, 210. 212,213, 214, 215. 
Amb. 73. 


9 Avg. 1754, cor. Hardw. C. 

Ex parte Dumas, 1 Ath. 234+ 

Factors were excepted out of 
a1 Jac. 1. for the {ake of trade. 


This was determined in C. B. 
but Ld. H. could not remember 
tbe name of the calc, 


are entitled to two-thirds of the tar, 


9. Where a bankrupt is an executor and reſi- 
duary legatee, and has paid the debts, and parti- 
cular legacies out of part of the aſſets, if he refuſes 
to collect in the reſt, notwithſtanding the aſſignees 
have not the legal intereſt veſted in them, the court 
would aſſiſt them to get in the remainder in the 
name of the executor, | 


10. Where goods conſigned to a factor con- 
tinue in ſpecie, and are found in his hands at the 
time of his bankruptcy, the principal is entitled to 
them, and not the creditors at large. 

S. C. Where goods ſo configned were ſold, and 
the factors took notes · inſtead of money, the prin- 
cipal was held entitled to the notes. 

5 11, Bilk 
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AI. Bills ſent by a correſpondent abroad to 2 21 Feb. 1756, cor, Hardw, C. 
merchant here, with directions 1 apply the money Er parte , Amb 297. 
to a particular uſe ; the merchant becomes Vide Ex pate Dumas, av. 
before the money is received. Held, the corre- 
ſpondent has a ſpecial lien in the money, and it 

all not be divided amongſt the creditors at 
large. Aliter, where the bills are ſent on a geno- 


ral account. 


13. Bills drawn by a merchant in Penn/plvania 6 July 1768, cor. Camden, 
on a correſpondent fo England, aho becomes — 2 — os 
bankrupt ; ſeveral of the bills were accep ore — wg — 
the — but proteſted for non-payment, ä — 
being due after the commiſſion. By the law of But better repoited 3 Will. a7, 
Pennſylvania, in caſe of ſuch a proteſt on bills 

drawn on any perſon within the province, the 

drawer ſhall pay the bill, and 20 per cent. for 

damage; the plaintiff who was the drawer, having 

paid or being liable to pay the bills, and the 20 per 

cent. to the holders, was held entitled to prove the 

20 per cent. as well as the bills under the com- 

miſſion. ' | 


Sec, 18. Off Annuities under Commiſ- 
ſions of Bankruptcy. | 


dot HERE an annuity is ſecured by a deed of Tr. 1723, cor. bs 
W covenant, aud — is likewiſe given as Flacker v. — 

an additional ſecurity, and forfeited for non - pay- Roa 7 2 

ment before the bankruptcy, the creditor is not 7ide — — Cotterel 

obliged to prove under the commiſſion, but may v- Hooke, Dougl. gz. | 

proceed at law for a breach of covenant, notwith- 

ſanding the bankrupt has obtained his certiſi- 


Cate. 


2. C. in 1720 gave 300/.for an annuity of 30“. 1 Aug. 1738, cor. Harde. C. 
ann. for her life, payable out of a perſon's E parte Le Compte, 1 Ath. 251. 
eſtate who becomes a bankrupt in 1738. Lord . SR 2206. 
Chancellor referred it to the commiſſioners to hy 
ſettle the value of her life, and directed that ſhe. 
; ſhould be admitted a creditor for ſuch valuation, 
and the arrears of her annyity, and not for the 


whole 300/. 


3. Where a bankrupt is under an agreement 1 Aug. 1744, cor. Hardw. C. 
with a penalty to pay an annuity, a value muſt be E parte Bella, 1 Ath, 152, 
put upon it after the penalty has become forfeited, 
and that value is proveable as a debt under the 
commiſſion. 

4. Where 


- 


. 2 5 N ge 2 : 
286 Ba | Bankrupt, 5 8 18. 
» Aug. 2752, cor. Hardw. CO. 4. Where there is a perſonal annui 
e 31 490 33 HN. js not v 
| e upon land, or upon any ſpecific part of his 

— a, but a e radial 4 payable — of his 
- Nock generally, there is due from his 
| eſtate but the arrears of the annuity at the time of 
the bankruptcy, unleſs the penalty of the bond has 
become forfeited, for otherwiſe the accruing pay- 
; - ments become a debt after the bankruptcy, and 
110 this valuation confideration Cannot be proved: and where the annuity bond 
muſt be had to the time the an- has become forfeited, the courſe is to ſet a value 
ayitant has enjoyed his annuity. of the annuitant's life intereſt, and he is admitted 
5 ä a creditor for that value. 

S. C. But where an annuitant is a creditor by 
decree alſo, then the deficiency is to be made good 

out of the capital. - 


ER, 5. A bond given to 4. in truſt to ſecure the 
2 


Ex parte Coyſegame, 1 A. 19%» payment of an annuity of 40 J. per annum during 
the joint lives of Sir Edward Smith and petitioner, 
the bankrupt's wife ; he delivers up the bond upon 

It appeared that the bankrupt's his laſt examination; ſhe applies to the court, and 
wits inn Ii 6 . prays the aſſignee may deliver the bond to her 

500} and had noting to labük truſtee, and that the arrears of the annuity and all 


this annuity. 
— * future payments may be made to her. Lord 
Chancellor ordered it accordingly. 
P. 1783, cor. Ls. Comrs, 6. Creditors upon annuity bonds not allowed 
Be parte Barrow, to prove their debts, unleſs the penalties of their 


I Bro, Ch. ca, bonds were forfeited at law before the bankruptcy. 


P. 1783, cor. Les. Comrs, 7. A ſpecial meeting of creditors was directed 
Ex parte Cams, to be called to conſider whether the aſſignees 
— ſnould object to the annuitant's proving on the 
ound of inadequate conſideration, the annuities 
— been bought at five years purchaſe, and the 

aſſignees having conſented to the proof. | 


Sec. 19. Of a Surplus after dividing 
Twenty Shillings in the Pound. 


4 Nov. 1743, cor. Hardw, CO. 1. WW HERE a bankrupt's eſtate is ſufficient to 

 Iremly ons atihers 'v. Grodere, ay all, with a large ſurplus, creditors 

enen, 1 ik. 75. 77. 30. hoſe FA oc carry intereſt ſhall be allowed intereſt 

for their reſpective debts from the time the com- 

1 of it was ſtopped by the commiſſioners; 

|. : ut ſuch as are creditors by bond, not beyond 
| their penalties. | 


S. C. 


. n S 4 0 : 7 
big. Surplus. | B32 
S8. C. The proof of a debt before commiſſioners, . | 
unleſs an objection made in a reaſonable time, 

is concluſive, and the bankrupt's repreſentatives 

are bound by it. | 


2. Upon a bankruptcy, there being a ſurplus 20 Ap. 1700, cor. Therlow, C. 
after dividing to the pb ot of the whole princi- Ex parte 22 1 iz. 
, with intereſt to the ſuing out the commiſſion, 79. 
ubſequent intereſt was ordered on the petition of 
bond creditors, ſaving juſt allowances: the com- | 
miſſioners might give it without order *, and need * Yide Bromley v. Goodere, 


ſtop at nothing but want of aſſets; but no + com- * As. 75- NS. 
pound intereſt allowed. „ 
: 3. The creditors of a bankrupt are entitled to T. 1790, cor. Thurlow, C. 
intereſt in caſe of a ſurplus. Ju pare Goings 2Vvf. jane 37> 
4. There being a ſurplus of a bankrupt's eſtate, H. 2702, cor. Thurlow, e. 
intereſt was allowed to creditors, where by courſe = parte 8 
of trading and ſettling accounts intereſt was allo w-w-· —— — 71. $ 
ed after a certain credit. 1 Jac. 1 C. 15. f. 15. 
Ex parte Rooke, 1 Atk. 244+ Ex parte Hyde, Dec. 1783. Ex parte Morris, 3 Bro. Ch. 8. 79» 
5. Intereſt allowed to be proved on the bank- H. 1792, cor. Thurlow, C. 
rupt's note to bankers, not reſerving intereſt, Bo pare 
there being a ſurplus of the bankrupt's eſtate after No : The "4% party 
payment of twenty ſhillings in the pound. Champion and Ex parte Hankey 


were confirmed on rehearing. 
In caſes of a ſurplus, where the overplus conſiſts of real and perſonal eftates, the perſonal is to be firſt 
in payment of intereſt on debts carrying intereſt ; and if that is deficient, the real eſtate muſt come in 
aid. But where the rea! and perſonal eſtate are more than ſufficient to pay the debts with intereſt, and 
the bankrupt is dead, the ſurplus real mult be conveyed to his heir at law, and the perſonal divided 
amongſt his next of kin, Yide Bromley v. Goodere, x Atk. 80. 


6. In caſe of a ſurplus, creditors have a right to 23 Dec. 1793, cor. Loughb. C. 
intereſt, wherever there is a contract for it, ap- E Pari 2 Ve. jun. 2959 
pearing either on the face of the ſecurity or by | 
evidence. 8 

S. C. Under bankruptey, no intereſt allowed 
beyond the penalty of a bond, 

S. C. Where debts did not carry intereſt by the 
contract, the court made the bankrupt pay the 
contribution out of the ſurplus. 
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B—a * Baniſhment. 


T. 2689, cor. Lis. Comes. A VIFE whoſe huſband is b act of parliament 
2 Vern. 104 NN life, ne dale Le 2 (a), and in 
64. 1 5. 14.9.1, every thing act as a feme ſole, and as if her huf- 

4 1 , . ik hand jo dead, the neceſfity of the caſe requiring 


declared in expreſs words, that a , X 
deviſe of any — „ lands, &c. the ſhould have ſuch power 
by a feme covert, infant, idiot, .or non campos, is not good, and that ſuch only as have a ſound and 


| 3 deviſe. Vide Marquis of Winchetter's caſe, 6 Co. 23. Cranvel and Sander's 
» 


Cro. lac. 4 7. 

Note; . under Lady Sandy's will, whoſe huſband was baniſhed, were decreed 2 e 
2 Eq. Abr. 171. pl. 1. (z). Baniſhment can only be by act of parliament, dict. per Lord K 
Newſome v. Bowyer, 3 P. Was. 38. as laid down in caſe of Thomas de Wayland, 1 Inft. 133. 
Vide alſo Lady Belknap's caſe, 1 laſt, 132. Durly v. Ducheſs of Mazarine, 1 Salk. 116. Sparrow v. 


Carruthers, 2 Bl. Rep. 1197+ 


B—a Bank of England, 


T. 1784, cot. Thurlow, C. 1. PLAINTIFF filed his bill, claiming an equi- 
 _—_ Corbyn, table lien on ſtock, (purchaſed with A.'s re- 
0 . 871. mittances from Virginia, ) in reſpect of money paid 

by plaintiff for the education of A.'s ſons, and 

arging that ſuch remittances were to ſatisfy 

plaintiff's demand, The ftock ſtood in truſtees' 


| names, but the Bank refuſed a transfer. On 


motion by defendant that the Bank might be or- 
dered to transfer, Lord Chancellor ſaid, this was 
4 * a decree by an interlocutory order ; for 
defendant undertook to prove plaintiff had no lien, 
as appears by his anſwer. It is impoſſible to or- 
der a ſtakeholder to quit the ſtakes. 


6, cor. M. R. abſ. C. 2. The Bank of England were made parties to 
e Cb. Gs,” 3 bill, and as againſt them a diſcovery was prayed 
* what ſum an executrix had transferred into her 
own name, the Bank were brought on to a hear- 
ing. His Honour thought this an unneceſſary ex- 

| pence, and ſaid, that although in practice the ſer- 
vice of a ſubpoena on the Bank operated as an in- 
junction, by preventing their transfer, yet it was 
not ſo in law, as the ſubpcena ſerved could not be 
an anſwer to an action for not permitting a tranſ- 
fer, though an injunction would; and his Honour 
declared it improper to bring the Bank to a hear- 
ing. Bill diſmiſſed with coſts as againſt the Bank. 

; : 3. Stock 


T. 1 


3. Stock in the bank being gi will to 4. H. 789, cor. Thurlow, C. 
for life, remainder to B., 4 4. — bought F — 3 Ex 
B. s remainder, they joined in an application to the CY AS 
Bank to permit a transfer ; the Bank refuſing, a bill 

was filed; whereupon the Bank was ordered to 

transfer, and to be paid their coſts. 


4. 1 a reſidue is ſpecifically deviſed, the T. 2791, cor. Thurlow, C. 
Bank has no right to reſtrain the executor from , England . Aa and 
transferring the funds, Injunction diſſolved. | 4 Bro. Cb. Ca. 260. 


+. Bank · ſtock was ſpecifically bequeathed to A. 26 Feb. 1796, cor. Loughb. C. 
in truſt to pay a bond debt to himſelf; and as to . r 
the reſt, to . for life, remainder. over: A. the 14 Chas aller 14, ir che 


truſtee being alſo executor, transferred to perſons Baak were to be reſponfible in 


not entitled under the will. The Bank is not wis <a, they mould be charge- 
chargeable. Bill diſmiſſe@'as againſt them. e 


prevent a transfer into the name of the executor, and when once the ſtock ſtood in his name he might 
transfer to others. It is required, for the protection of the Hank againſt a ſpecific legatee, that the 
clauſe in the will ſhall be fully ſet forth to the Bank z if that is omitted, it is at the peril of the party. 


6. The court ordered the dividends of money in T. 1796, cor Loughb. C. 
the bank on the teſtator's account to be paid ac- ws on "ight, 
cording to the truſts of his will, but could not or- Lord Ch — — in 
der the Bank to transfer ® where the truſtee re- this cauſe, that it would be a 
ſuſed to anſwer. | great accommodation and well 

worth while to ge the court 
juriſdiction, as well in caſes of infant truſtees as where executors or truſtees are abroad or obſtinate, that 
the Bank mould transfer as the court ſhould order them. And in conſequence of what fell frau the 
Lord Chancellor in this caſe, the ſtatute of 36 C. 3. c. 90. was made to remedy the inconveniences £ nu 
plained of, and give the covet — 


Baron and Feme. Ba 


Sec. 1. Of the Eſtates and Intereſts. of 
the Huſband, and how far the ſame 
are liable to an Account for the Pro- 
duce of the Wife's Eſtate received by 
him during Coverture. 


I. A Woman ſeiſed in fee of lands charged with M. 1706, Cane. 
ſpecific debts, marries; the huſband te- Brompton v. Alu, 2 Vera. 566, 

ceives the rents, but does not pay the intereſt of 

the debts; the wife dies without iſſue. On a bill 

by her heir, decreed the huſband ought to have The reporter has ſaid * Orte 

kept down the intereſt, and not ſuffer the debt to * tamen to this decres, 


increaſe 3 he muſt therefore account accordingly. 
Vor. I, U 2᷑. Plaintiff 


[ 
i 0 
id 
1 
i 
't 
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1 


29 —3 


p. 1709, Canc. 
Harriſon v. Conflartine, 
2 Eq. Ar. 147 l. Is 


2. Phintiff was the widow of one H., who be- 


fore her marriage was ſeiſed of an eſtate of 100 l. 
per annum, and poſſeſſed of ſeveral houſehold and 
other goods. H. before marriage entered into ar- 
ticles, wherein he covenanted with his intended wife 
and truſtees, that ſhe ſhould receive the profits of 
her own eſtate to her ſeparate uſe, and that he would 


. give acquittances for ſuch receipts, and that 


ſhould have the diſpoſal of all her own by her will or 
other writing during the coverture. He alſo cove- 
nanted to leave her a legacy of 50a J., and to ſettle 
ſome lands upon her in tail, with remainder to 
her right heirs. Both parts of the articles were 


put into the hands of an indifferent perſon ; and 
| foon after the marriage the huſband. demanding his 


part, which was. ſigned by his wife, the truſtees, 
through a miſtake, delivered to him that part which 
was ſigned by himſelf; H. then looking upon him- 
ſelf to be free from the agreement, became a very 
bad huſband; and though he and his wife agreed 
to live in the ſame houſe, yet they kept ſeparate 
tables, and both were maintained at the expence 
of the huſband, who during the coverture received 
the profits of his wife's eſtate. Not long before 
the huſband's death, the wife was prevailed upon 
to join with her huſband in paſſing a fine of ſome 
of her own lands, Upon this fine the lands were 
mortgaged for money which the huſband had bor- 
rowed, and then-ſettled to the wife in tail, with the 
fee to the huſband. The mortgage-money was all 


' repaid except a very ſmall ſum. H. conveyed all 


the land away that he had ſettled by the articles 
upon his wife; he then made his will, and died. 
The widow now brought her bill againſt her huſ- 
band's. executors, to have an account of the profits 
during coverture, and for a ſatisfaction of the goods 
the huſband had conſumed. Decreed, that no 
account ſhould be taken of the eſtate of the wife 
during the coverture, nor for the goods conſumed 
by the huſband; but if the Maſter ſhall find any 
of the goods claimed under the articles, they to 
be delivered up to the wife, becauſe the huſband 
and wife, notwithſtanding the differences, cohabited 
together; and no complaint was ever made by the 
wife to the truſtees, nor any ſtep taken by her in 
order to remedy herſelf. Beſides, ſhe was main- 
tained by her huſband, and the differences had their 
interruptions; for at the time when the fine was 
acknowledged ſhe was well pleaſed with her huſ- 


band, and. had forgot all. former feuds ;, therefore 


15 NO 


u 


no notice is to be taken of what was before, and 
een is no proof of any difference that aroſe after- 
wards. The teſidue of the articles are to be pet- 
formed to the widow; and becauſe the lands co- 
venanted to be ſettled upon her are 2 8 
let lands of equal value be purchaſed, and the hul- 
band's aſſets chargeable. The executors prayed a 
direction as to the wife's eſtate which was mort- 
gaged, and hoped the wife ſhould pay off what 
- mortgage-money remained undiſcharged. But the 
huſband being the principal debtor, the executors 
were decrecd to pay it. f 


The wife before marriage, with the conſent 
of bn intended huſband, conveyed her teal eſtate 
to truſtees, to ſuch uſes as ſhe ſhould notwith- 
ſtanding her toverture appoint, and aſſigned all het 


niortgages and bonds to her ſeparate uſe. After 


martiage, the wife conſtantly permitted her huſband 
to receive the inteteſt of all theſe ſecurities and 
bonds: alſs the wife conſented to ſell 10 l., part of 
her inhetitance, for 200 J., which the huſband re- 
ceived, and therewith founded a charity for widows, 
giving a bond to the truſtees for the 200/., payable 
ree months after his wife's death. Decreed, 
that as to the principal money due on the mort- 
sand ſecurities, the huſband's executors muſt 
make that good out of his aſſets, with intereſt from 


his death; but as to the intefeſt received by the 


" huſband during the coverture, with the wife's con- 
ſent, it muſt be conſtrued as a gift, the wife hav- 
ing participated in the cnjoyment of more plentiful 
living during the coverture ; if the huſband was to 
be conſidered as à debtor for all his receipts of the 
intereſt · money, it might ruin his eſtate, and pre- 
judice his children. As to the caſe of feparate 
maintenance, the huſband ſupporting his wife 
barred her claim in this reſpect (a); for if ſhe was 
not contented that her huſband ſhould receive her 
money and maintain her, ſhe might complain to 
her truſtees. As to the wife's accepting her huſ- 
band's bond for 200 J., payable after her death, for 
the uſe of her executors, this waived the intereſt 
during her life, and ſhe does not attempt to avoid 
the bond by a charge of ſraud in gaining het ac- 
ceptance of it. This being her ſeparate eſtate, ſhe 
muſt here be conſidered a feme ſole (5). . Beſides, 
it was reaſonable to ſuppoſe ſhe ſhould contri- 
bute to the n by her huſband for the 
' | 2 


benefit 


M. 1722, cor. Mactlagald, C. 
Powell v. Hankey, % P. Wii. $2. 
1 Eg. Abr. 151. pl. 11. 


() Vd. Thoinds v. Bennet; 
2 P. Wms. 341. where it was 
dete-mined that arrears of pin- 
money were not tecoverable, the 
huſband and wife having coha- 
bited together, and the wife bein 
maintained by her huſband ; 
in Fowler v. Fowler, 3 P. Wms. 
355+ it was held that the buſ- 
band providing clothes and other 
neceſſaries for his wiſe is a bar to 
her claim of pin-money during 
that time. 

In Lord Townſend v. Wind- 
ham, 2 Veſ. 5. and Peacock and 
Monk, 2 Ve. 190. the general 
rule is ſaid to be that an account 
of pin-money ſhall not be carried 
beyond the year ; yet otherwiſe ic 
the Counteſs of Warwick and 
Edwards, t Eq. Abr. 140. pl. 7. 
Ridout v. Lewis, 1 Atk. 259. 

% Vue Allen v. Papworth, 
1 Veſ. 163. Grigdy v. Coz, 
1 Veſ. 5i7. Hulme v. Tennant, 


1 Bro. Ch. Rep. 16. Pybes v. 


Smith, 3 Bo. Ch. Rep. 340. 


T. 1723, cor. M. R. 
Bertie v FA Cheſterficld, 


9 Med. 31. 
2 Eg. Abr. 182. l. 15. 483. pl. 2. 
ide 1 Vern. 143 57 326. 
2 Com. Dig. Ch. 2 M. 7. 


Ap. 1744 cor Hardw. C. 
Beard Vo Beard, 3 Ath, 72. 


12 Nov. 1770, cor. M. R. 

Jackſon . Parker, Amb. 687. 
Vide Southcoat v. Manorie, 
Cro. Elis. 744+ which — 
came on again i ilmot v. 
— Lord and 
Lady Huntingdon's caſe, Mo. 
Brend v. Brend, 1 Vern. 213 · 
v. Lee, 2 Vern, 604, 0 


p. 1786, cor. M. R. 
Pitt v. Jackſon, 
2 Bro, Cb. Ca. 51. 


4 Nov. $792, cor. Lds. Comes, 
| Bird v. Lefevre, 
4 Bro, Cb. Cs, 100. 


Vas ordered to be paid accordingly. - -- - 


Baron and Fete. 5. 


| benefit of widows in ſo ſmall a degree; fo that 


there is the more cauſe to decree ſhe ſhould be 


4. The eſtate of a deceaſed huſband in the hands 
of another is ſubject to the funeral charges of his 
wife, though ſhe had a ſeparate maintenance which 
ſhe diſpoſed of by will. 


5. A freeman of Landon being at variance with 
his wife, in January 1739, by his will, executed at 
a tavern, gives all his real and perſonal eſtate to 
his brother, and makes him executor, In Novem 
ber 1740, by deed-poll, he gives and grants all his 

reſent and future ſubſtance to his wife. The wife 

rought her bill, inſiſting that the deed-poll was a 
revocation of the will. Per cur.—A man cannot 
make a grant to his wife in his lifetime, being con- 
trary to law, nor will the court of Chancery ſuffer 
her to have the whale of his eſtate whillt living, for 
it is not in the nature of a proviſion, which is all 
the wife is entitled to. 


6. Huſband tenant in tail, and his wife, join in 
a —_— of the huſband's eſtate by leaſe and re- 
leaſe, and fine; the proviſo reſerves the equity of 
redemption to the huſband and wife, and their heirs, 
&c.z but the latter part of the deed declares the 
uſes of the fine after payment of the mortgage to 
the huſband and bis heirs, The huſband dies. 
Held, the huſband was ſolely entitled to the eſtate, 
and that the wife had the power of redemption only 
to ſecure her dower. | 


7. A treaty between huſband and wife relative 
to the purchaſe by the huſband of the wife's ſepa- 
rate eſtate, but not carried into execution during 
their lives, ſhall not be executed after the death of 
the parties ; but the huſband's perſonal eſtate fhall 
be liable for rents and profits received by him : and 
that eſtate defcending to the children, as heirs of 
their mother, they ſhall elect as between it and 
their claims under-the father's will. 


8. On a petition that a fund in court, (belong- 
ing to the huſband, ) or the intereſt of it, ſhould be 
aid to the wife for the maintenance of himſelf and 
Family, the huſband (though not a lunatic) bein 
in a ſtate of great imbecility of mind. The inter 


g. In 


— — 


, ' * 


(1, Bares Effate and Intereft. 

9. In an account directed againſt the huſband's 
eſtate of dividends of the wife's ſeparate X 
received by him, conſideration was had of his extra 
expence of maintaining her, in conſequence of ber 
being a lunatic. | 

10. A huſband receives the dividends of his wife's 
ſeparate property in the funds, and applies them to 
the general purpoſes of his family.; the wife ſur- 
vives her repreſentatives, ſhall not have an account 
againſt the repreſentatives of her huſband. 


11. A huſband is not to account for the income 


of his wiſe's ſeparate eſtate, which ſhe permitted 
him to receive and ſpend, 


How far the huſband or his eſtate ſhall be bound 
by his own covenants on behalf of his wife, or 
by his wife's engagements during coverture 
and cohabitation, vide poſt, ſec. G. 


Sec. 2, Of the Eſtates, Choſes en Action, 
or Poſſibilities of the Wife belonging 
to her before Marriage, where they 
ſhall remain unchanged notwithſtand- 

ing the Coverture, and go to her Re- 
preſentatives, either under a Power 
reſerved to her, by Right of Survivor- 
ſhip, or otherwiſe. 


I. \ ONEY in truſtees hands for a feme covert 

VI ſhall go to her if ſhe ſurvives, and not to 
the executors of the huſband, he having made no 
diſpoſition of it in his lifetime, 

2. A. on her marriage had 500 J., conſiſting of 
monies due to her on bond, and of ſome lands of 
inheritance in her own right. Her huſband ſettled 
45 J. per annum on her, and died inſolvent before 
the bonds were altered, or any fine levied of the 
lands. Bill by the huſband's creditors againſt 4. 
his widow, and B. his executrix, to have the bonds 
and land made liable to the huſband's debts. Per 
cur, — The widow has the title in law to the lands 
as her own inheritance; and as to the bonds, they 
were the ch:/es en action of the wife, and ſurvived 
to her. Bill diſmiſſed, 


3- A. by will gives his daughter 400 /. and * 
viſes lands to her until B, his ſon ſhould pay her 
this 300 J. She marries C., whoſe father covenants 


5} WA to 
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D. 2703, cor. Thurlow, C. 


Attorney-General v. Parnihery 
4 Bro. Ch. Ca. 409. 


1$ June 1793, cor. Loughb. C. 


Squire v. Dean, 


T. 1795, cor. Loughb, C- 
Smith and Lord Camelford, 
2 ef. jun. 698. 


P. 168 cor. North, C. 8. 
wilden v. Wiſe, 


Vun. 161. 
1 £9. Abr. 68. pl. 2. 


T 1688, cor. Jeffries, C. 
L. fler . Lifter, 2 L.rn. 63, 


M. 1690, cor. Lds. Comte. 
a v. Curic, 2 Yun. 190, 


| 


| 
„ 
| 
| 
ö 
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to ſettle lands of 100 J. per annum, and B. cove- 
nants to pay the 400 J. to the huſband, and upon 
yment, the lands deviſed to the daughter were to 

be diſcharged. The huſband dies. Decreed, the 
400 J. to the wife as her cho/e en action, and not to 
the executor of the huſband. | * 


M. 1698, cor. M. R. 4. A man had deviſed lands to truſtees (which 


2 * 0 were in mortgage) to be ſold, and the ſurplus of 
8 on his lübeck under the money to be paid to his daughter; the daughter 


tec. 9. peſt, where the huſband married a man who ſoon became a bankrupt, and 
and thoſe claiming under fim a'e. the commiſſioners aſſigned this intereſt of tlie wife 
they go ns equity for ber for- the huſband died, and the aſſignees brought this 
tune. 5 bill againſt the wife and truſtees to haye the land 
fold, and the ſurplus of the money paid to them: 
but the court would not aſliſt, as the wiſe was 


wholly unprovided for. Bill diſmiſſed. 


M. 1700. cor. Wright, C.S. F. A man marries a woman entitled to a mort- 


2 27 —.— gage in fee, and after marr age aſſigns his intereit 
, Eq. Abr. 69. pl. 5. 59. in the mortgage to truſtees to call in the money, and 


This caſe is alſo in Prec. in lay it out in land, to be ſettled upon the huſband 
e * he ny —_— and wife aud their iſſue, remainder to the heirs of 
« a feme covert entfiel to a the huſband. The huſband dies without iſſue, and 
11 mortgage in fee, her huſband after the wife dies (a). This mortgage is a cheſe en 


« articles to lay out the money ; | 
1 e action, and the huſband has only a power to reduce 
« ſettled as a proviſion for him it into poſſeſſion; and the wife ſurviving, it ſhall go 
« ard his wife and their iſſue; to her executor, and not to the executor of the 
« the wife dies withiut iſſue ; huſband. . 
«6 the huſband takes out admini- N : 

4% firation to ber (a), and by will deviſes this money to plaintiffs, (his children by his firſt wife,) and 
« dies before the mortgage was paid off, On a bill againſt the adminiftrator de bonis non of the wife, 
Je held there could be no relief, the law being with the defendant, to whom the money belonged as ad- 
% miaĩſtrator de bonis non of the wife, and is diſtributable among her next of kin.” 

Vie Cleland v. Cleland, Prec. in Ch. 63. Meredith v. Wyna, Prec. in Ch. 312. Lifter v. Liſter, 
2 Vern. 68. Eyre v. Lady Shaftſbury, 2 P. Wms. 111. Grey » Keatiſh, 1 Atk. 280. Humphrey 
„ Bullen, 1 Ark. 459. Bates v. Dandy, 2 Atk. 207. Packer v. Wyndham, Piec. in Ch. 447+ Adams 
V. Cole, Ca. temp. Talb. 168 to 170. Gilb. Rep. 98. ' 0 

' r : 5 e n 


M. 1702, cor. Wight, C.S. 6. A woman having 1200 J. in poſſeſſion, and 


e oe — 1200 l. in the Chamber of London, on her marriage 
8 5 Eg. 3 3 the hutband's father, in conſideration of this ſor- 


On the contray, it is to tune, ſettled 2400. per annum jointure on her. The 


de obſerved, that in all caſes huſband dies, and the wiſe adminiſters to him. 
where a huſband makes a ſet- 


tlement of his own ettate on his The repreſentatives of the huſband's father bring 
wife, in conſideration of her for- a bill for the 1200 /. in the Chamber of London, the 


— — — — father being (as alledged) a purchaſer of it by the 
though there be no particular ſettlement. Bill diſmiſſed ; for the huſband having 
ogreement for thet purpole, is done nothing to alter the property in his life, it 
ooKce upon as purchaled dy him, - . 

and w.ll go to his exe utors. ſurvives to the wife. 
3 b. Wms. 199. n. Jide Clelar d v. Cleland, Prec. in Ch. 63. Blois v. Lady Hereford, 2 Vern. cor. The 
lame print appears to have been determined by Load Cowper in Packer v. Wyadham, Prec. in Ch. 42. 


7. A 


——— 


* 
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7. A widow having a jointure, and being exe- 
cutrix to her huſband, and reſiduary legatee with 
her ſon, concludes on a marriage with the plain- 
tiff; and by the marriage ſettlement he jointures 
ſeveral lands upon her, and alſo (by the ſame deed) 
the jointure lands by the firſt huſband (which 
never veſted in the truſtees) for her ſole and ſepa- 
rate uſe and diſpoſal, and likewiſe all the perſonal 
and teſtamentary eſtate which ſhe had as executrix 
to her firſt huſband. She had before thoſe articles 
laid out part of the perſonal eſtate of her firſt 
huſband in the purchaſe of lands for years in her 
own name, and afterwards ſhe laid out more of the 
perſonal eſtate in purchaſing the inheritance, which 
purchaſe was in her ſon's name: the queſtion was, 
whether thoſe lands purchaſed with the perſonal 
and teſtamentary eſtate of the firſt huſband, are to 


be accounted as a perſonal eſtate, and ſo the wife 


to have the ſole and ſeparate uſe thereof, and ex- 
clude the huſband therefrom? Lord Chancellor 
I will not account thoſe purchaſes as part of the 
perſonal eſtate within the intent of the marriage 
articles; but if ſhe has any part of the perſonal 
and teſtamentary eſtate of her late huſband's in 
her hands at the time of the marriage articles, that 
ſhall be reckoned part of the — — eſtate, al- 
though it was paid aſter for the purchaſe of thoſe 
lands; for it was a perſonal eſtate at the time of 
the articles. Indeed, if a woman by a marriage 
agreement is to, have the ſeparate uſe of any eſtate 
during the coverture, ſhe is to have that and the 
produce of it after the marriage; and if any of it 
is inveſted-in a purchaſe, this court will follow it, 
_— upon it as the produce of what ſhe ought 
to have. 


8. An infant feme having lands of inheritance 
marries A. Articles are entered into, whereby ſhe 
was, during the coverture, to. ſettle and convey 
theſe lands, and then ſhe was to have a rent-charge 
of 450 J. per annum for her jointure, whereas be- 
fore ſhe had but 250/. per annum. A. dies; ſhe 
marries H.; B. and his wife bring a bill to have 
the 450 J. per annum, &c. Per cur. — Here was a 
condition precedent to her having her jointure aug- 
mented, which was to have been done during the 
goverture; and a court of equity will not relieve 
in ſuch a caſe where the omillion of it was but a 
mere _— in the party (and cited Lady Bertie's 
caſe). On appeal to the Lords, this matter was in 

| WL a Mats 


M. N — C. 
ly v. Fa 
2 Eg. br. 148. ol 2. 


M. 1710, chr. Harcourt, C. 8. 
Mod v. Ingram, 
2 ER. Abr. 211. pl. 3. 
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| | a manner compromiſed ; and Lord Keeper dif 
| miſſed the bill; for if he ſhould relieve her, the 
would have the lands and the 459/. alſo, 


M. 1915, Canc. 9. A man pays contribution money upon a com- 
Avon. 2 Fern. 707- _ miſſion of bankruptcy for a bond debt due to hig 
wife, and dies hefore a dividend made, and then 
the wife dies, The executors of the wife are en- 
titled to the dividend; for the huſband's paying 
cantribytion money does not alter the property of 
the bond, but it remains a cho/e en aFion, and ſur- 
yiyes to the wife ; the wife's executors muſt how - 
ever repay to the executors of the huſband the con- 
tribution money paid by him. 


M. 1918, cor. Cowper, C. 10. Huſband and wife, for a valuable conſider. 
8 1 ation, by leaſe and releaſe, conveyed the wife's 
* Ef. A. 143. „l . land in fee, and covenanted that the wife ſhould | 
Lord Cowper in this caſe faid, Jevy a fine of the ſame to the uſe of the purchaſer. 


— 9 — — ta. She refuſed to levy a fine. Plaintiff brought his 


þand to procure bis wife to lery bill to have his title perfected by a ſpecific per- 
2 ns _y 3 ber — — — — — _ — and a —_— _ 
© * cited where a ſpecific ormance en de- 
Abe. 3 22 c creed in the like caſe, — Lord Chancellor would 
erformance was decreed, and not decree a ſpecific performance in this caſe, be- 
$. 3 —— — cauſe upon fuck: a decree the huſband could not com- 
there cited. pel his wife to levy a fine; and if ſhe would not com- 
ply, impriſonment would fall upon the huſband for 
— which was the il] conſequence of the de- 
cree in the cited caſe. His lordſhip — directed 


8 defendant to refund the purchaſe- money with coſts, 


M. 17205 cor. Parker, C. 11. Defendant had lands to the value of yoo /., 


. and alſo 5;00 J. due to her upon bond, which re- 
8 — Fans, mained in D.'s hands. Her huſband before mar- 
(D), in @ note to c. 11. riage makes a ſettlement, and in conſideration of a 


Fil tne — her conſiderable portion with his intended wife, he does 


counſel nec not argue it. Cre- grant, & c. but the particulars whereof her portion 


Eitors ig this caſe cannot be in a conſiſted did not appear by the deed; and the 
— Ione queſtion was, if this bond to the defendant for 


imagined that if another perſon 500 J., part of her portion, (being a choſe en action, 
—.— y — — and not called in by the huſband, ) ſhould be Ae in 

viband, and fucn executor had euity to fatisfy a debt of the huſband, the wife having 
— — ri me he — K 45, ed the benefit of the — made to her 


that the court would — —— out of her hyſband's eſtate, which would have been 
for the executor? What the law liable to the debts? Decreed, an account to be 
gives the byſhand by the inter- g . l 
marriage is a god conſideration taken of the huſband's aſſets, but not of this 500 J. 
for making a ſettlement, but the bond. : 
huſband's making a ſettlement | 

does not veſt in the huſband the choſes en action of the wife, unleſs it be expreſsly ſo agreed between 
the parties, and that appears to be part of the conſideration of the ſettlement I for then the huſband is 4 
purchaſer, and we. l entiiked to them in a court ofgequity. WT "Co Fu 
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An ment the huſband to ſell his 15 Feb. 1721, Dom. Pros. 
wife's Ante, hal not bind her, or be carried into ., — 
execution without her conſent 4 — c 9 * 
Eguity vill nat carry unreaſonadle bargains into execution, 1 2 Abr. 55. n. to pl. . 


A bond given by the huſband before mar- 17 July 1725, at the Rolls. 
* to — bis wife to diſpoſe of her ſeparate v. Richardſon, MS. caſe. 
eſtate, and cancelled by him, ſubſiſts in point of de 
law; and the benefit of it was decreed for her 2 ver 669.——Yide Smith v. 
executor. Avery, 1 Eg. Abr. 269 pl. 9. 


14. Where a power is given to a woman to diſ- 9 Feb. 1727, Dom. Proc. 


pofe of her eſtate by will, and the afterwards mar- Rib — 2 al. 
ries, it was decreed in equity that the marriage is 7 , 168 _ 


a ſuſpenſion of her power; but if ſhe ſurvives the 2 E. Abr. 157. fl. 4. 


huſband, her power revives, ed quere, for the 22 Vin. Abr. 277. pl. 4. 


Lords directed a caſe for the opinion of the Judges * = 1. Jn 8. C. 


of B. R., and that on the return of ſuch opinion N; It ſeems rather 


x4 that the Houſe ſhould on this oc- 
to the court of Chancery, that court ſhould proceed caſion direct a caſe for the opinion 
to make ſuch further order as ſhould be juſt. of the court of B. R. iu of 
ordering the Judges to attend, and calling for their opinion in the uſual way. And in Hearle v, Green- 
— n Hardwicke Gaia, that 6 — the only inſtance of a caſe made by the direc» 
«4 tion of the Houſe of Lords for the opinion of the Judges.” But it is ſtill more extraordinary that 
after ſuch a caſe was direQed, no Reps ſhould have been taken on either fide to have it argued. Not a 
ſingle trace appears of any further proceedings in the cauſe, except an order of the court of Chancery 
direQing the caſe to be ſettled by the Maſter, in caſe the parties di in ſtating it. 


15. By articles made previous to the marriage M. 1728, cor. King, c. 
of a female infant, and in conſideration of 3500 J. M2 — — "hr L.. - of 
- they paid to the huſband, it was agreed that in 27150, 3 ba. T. C. gt. 
conſideration of a ſuitable jointure to . made by ute Cannel v. Buckle, 
the huſband after the wife ſhould come of age, an e 
in bar of her dower on his eſtate, ſhe ſhould con- g er ,, S 
vey her lands to be limited to him in fee. The Harvey v. Aſhley, 3 Atk. 607. 
jointure was accordingly ſettled, and the wife Ege Drury, 
(being of age) was a party to the deed, but ſhe r 
never conveyed her own eſtate, nor was ſhe ever 1 Bro. Ch. Ca. 106. 
required by her huſband fo to do (a). The huſ- —VWiikams v. Williams, 
band died, and the wife entered upon the ſettled — v. Glubb, 
lands. Held, ſhe was not bound by the articles, 2 Bro. Ch. Ca. 545, 
and her acceptance of the jointure did not amount 
to a confirmation of them. She therefore kept her 
own eſtate and the jointure alſo. 

(a) It appeared in this caſe that the wife's dower on the huſband's lands amounted to more than 
her jointure, which accounts for the huſband's not calling upon her to convey her own eſtates. 


16, Where the huſband for a valuable conſiders T. 1733, cor. Jekyll, M. R. 
ation coyenants that his wife ſhall join with him in #4" ,. 2 Wan. 18g. 
a fine of the wife's freehold eſtate, equity will en- Nag Equity 2 pers 
force a performance of ſuch covenant. + formance of ſuch covenants under 

| - a preſumption that the huſbind, 
before he covenanted, had obtained his wife's conſeac. 


But | 


+*- 
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| Oo oP. Wins. 189. V. But if it can be made appear to have been im. 
Winter v. e poſſible for the huſband to procure the concurrence 

1 Barrington and Home, of his wife, (as ſuppoſe there are differences be. 

Eq. Abr. 17. 2 7. S. P. tween them, ) and the huſband offers to return all 
„Orne. Round, the money with intereſt and coſts. Quere, If 


4 Vin. Abr-203-P-4* under thefe circumſtances the huſband would not 
\ be excuſed ? . 


29 Ap. 2741, cor. Herde. C, 17. P. gives a third of a moiety of the reſidue 
Grefvenc v. Lane, 2 fil. 180. of his perſonal eſtate to his daughter S. P., who 
| | marries; and whilſt out of the kingdom aſſigned 
(together with her huſband) this third of a moiety 
: which was to ariſe out of P.'s eſtate, in truſt for 
their daughter, provided they died before they came 
to England. S. P.'s firſt huſband died, and before 
the money was reduced into poſſeſſion ſhe married 
a ſecond, who ſurvived her. IF foe had continued a 

widow, ſhe wwould have been entitled to a decree for » 
this third, and no notice would have been taken of the 


daughter's intereſt. 
P. 1742, cor, Hardw. C. 18. If a feme ſale having 14007. ſtock, convey 
Horner v. Bendlaes, 9 Mad. 335. it to truſtees to the uſe of her intended huſband 
: and herſelf for life, with power to diſpoſe of 200 J., 
this power ſurvives to the wife on the death of her 
huſband. | 


11 June 1743, cor. Harde. C. 19. A. by deed, on the marriage of B. his ſon 
eamer & ol. v. Bingham, ſettles the eſtate in queſtion on the iſſue male of 
e. B., and if no iſſue male, then he directs the eſtate 
| to be ſold, and the produce divided equally among 

the daughters of B. By deed of 2yth April 1702, 

B. directs the eſtate to be ſold, and the produce to 

be divided among his fix daughters, provided he 

ſhould have no ſon. After the marriage of C., one 

of the daughters of B., to D., by deed of 7th Oc- 

tober 1714, between D. and C. his wife of the one 

part, and B. of the other part, reciting the deed of 

29th April 1702, D. covenanted that all ſuch right 

in land or money as ſhould accrue to C. in her life- 

time, or to D. in her right by virtue of the recited 

deed, ſhould be veſted in three perſons (who were 

alſo parties to the deed in 1714) upon truſt to put 

out the ſhare of C. in the produce of the eſtate ſo 

to be ſold on ſecurity, and to pay the intereſt 

thereof to D. for life, then to C. for life, and after 

, the death of the ſurvivor, then the principal to be 

divided among the children of the marriage equally, 

with benefit of ſurvivorſhip, (except ſuch iſſue male 

as might be immediately inheritable to the lands, 

Sc. wha were to take only in failure of other 

| : iflue,) 
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iſſue,) and if no children, then to the ſurvivor of C. 
and DB. abſolutely. © There was one ſon of this mar- 
riage, E. who ſurvived his father, and became of 
age, and then died in the lifetime of his mother, 
who married F. G. the heir of E. inſiſts that the 
intereſt of C. ought to be deemed real eſtate, and 
that it veſted. in E. in nature of a remainder after 
her death, and deſcended to him as heir at law. 
Plaintiffs are the children of D. by a firſt ventre, 
and half filters of E., who inſiſt that the ſhare of 
C. muſt be conſidered as money; that it veſted in 
E., and was tranſmiſſible to his perſonal repreſent- 
atives. Defendants infiſt that C. was no party to 
the deed in 1714, and therefore could not be bound 
thereby; that ſhe was a feme covert and an infant, 
and that the deed was executed after her marriage, 
and was merely voluntary, The queſtions were, 
1ſt, whether by the deed in 1714, executed the day 
after the marriage of C. and D., the property of C. 


was bound as to her ſhare of her grandfather's 


eſtate? 2dly, If it did not bind her, whether her 
executing a deed on her ſecond marriage in 1738, 
which recited the deed in 1714, and that C. was a 
party, and that ſhe thereby ſecured her intereſt in 
that deed as a proviſion for her children and her- 
ſelf if ſhe ſurvived, was an acquieſcence and bound 
her? And, 3dly, If it did not bind her, what was 
the conſtruction of the truſts in the deed of 1714? 
As to the two firſt queſtions, Lord Hardwicke 
would give no opinion, but he thought C. was not 
bound, If it was real eſtate, all the queſtions 
would be out of the caſe; but it muſt be conſidered 
as money, for it was directed to be fold (a). De- 
creed the eſtate mentioned in the deed 1702 to be 
fold, and the produce to be divided into fix parts, 
as the ſeveral ſhares of the ſix daughters of B., the 
ſeventh having died without iſſue, and unmarried ; 
and as to the queſtion of the ſhare of C., firſt 
married to D., and then to F., whether it ſhould 
belong ſolely to her as having ſurvived her firſt 
huſband D., and all the children of that marriage? 
Decreed, that it belonged ſolely to C. 


20. A widow ſeiſed in fee of copyhold lands, 
ſurrendered them to the uſe of her will. After- 
wards, previous to a ſecond marriage, her intended 
huſband entered into articles, by which he agreed 
that ſhe ſhould have power to ſettle or deviſe her 
eſtate during coverture. Aſter marriage ſhe and 
her huſband mortgaged the eſtates for 99 years, but 

| no 


"ot 


= 2 rule is, that land to 
turned into money is money. 
But there are caſes where perſons 
may inſiſt on the land itſelf, as 
where the parties all agree that 


the land ſhall not be fold, and 


none ot the claimants oppoſe its 


M. 1749, C. B. Worceſter Sum. 
Affizes. 


GC ex dem. 
—— Amb. 627. 
1 Eg. Ar. 61. 


—— — — 
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no time was levied or ſurrender made, but the 
lord's licence was obtained to aliene without in- 
curring forfeiture. Subſequent to this ſhe made 
her will, deviſing the premiſes to her ſecond huf- 
band and his fon. And now on ejectment by her 
heir at law, by Willes, C.J. of C. B.— Though I 
have the ſtrongeſt inclination in favour of the de- 
fendant, this being a court of law, we muſt deter- 

* Vide Wright v. Lord Cado- mine according to the ſtrict rules of law; but courts 

| $4", 6 Bro. P. O. 156. Nippon of equity can go farther than we can, As to the 

3 — — Bram vill, a feme covert cannot make a will, (34 & 35 

(a) By cuffom the ſurrender of H. 8. c. 5.) And as to the caſes cited, of a power 
a feme covert with the aſſent of to deviſe derived from the huſband's conſent, t 
ber h. Be. Cb. C. l). Were all caſes of wills of perſonal property, whi 

(5) The court compared Os — — — real ; the —— having 
ſurrender to a preſentation, whic marriage ,the ſole pro in and er over 

— „ ee it +, As — the — wy it — 

(le) And of conſequence no in- and ambulatory, till ſome further legal act done to 

— the defendant complete it (0). The marriage therefore either 

— ic ane the land is to made it abſolutely void or ſuſpended it; in either 

veſt for the benefit of the de- of which caſes its operation is prevented (c). Ax 

— mg 4 to the mortgage, it muſt be bad at all events. 

Elie. fee. There ought to have been either a fine or ſurren- 

Kimple, &c. of a copyhold is by der, ſo that the feme might be privately examined. 

_ —_— the uſe of 2 On the whole, we are all of opinion for the leſſor 

the copyholder, and is not veſted Of the plaintiff, It is certain that the teſtatrix, 

in the lord, therefore he cannot being a feme covert, could neither make a will, nor 


de conſidered as a truſtee, declare the uſes of the ſurrender. 


#2 May 1750, cor. Hardw. C. 21, A bill brought by a huſband and wife for a 
Anon. 3 Ath. 726. demand in her right, the huſband dies; it is in the 
nature of a choſe en action, and ſurvives to her, and 

the cauſe does not abate. 


27 Feb. 1751, cor. Hardw. C. 22. After the death of huſband and wife, het 
Peacock v. wen jt 190, 191- repreſentatives are not to account for money re- 
* 5 eng ccived during the coverture, whether ſhe had a 
| ſeparate eſtate or not, unleſs a ſpecial caſe made. 
f S. C. A wife may diſpoſe of her ſeparate per- 
() Lord Thurlow faid, that ſonal eſtate by any act (a) in her life, or by will, 
the rule 1aid down in Peacockand but her real eſtate deſcends to her heir, unleſs pro- 
— — — pkeneny rly conveyed, as by a fine if after marriage, if 
is competent to act as a feme before, by way of truſt, or power over uſe; but not 
fole, is the proper rule, an2"e- by bare agreement, which can only bar tenancy by 
YL 2 Te- the courteſy, unleſs it is ſuch as would be decree 
nant, 1 Bro. Ch, Ca. 16. to be carried into execution. | 
7 S. C. If a wife, having an eſtate to her ſeparate 
uſe, borrows money, which ſhe gives her bond for, 
this would be a folfcient foundation to demand 
the money againſt her out of her ſeparate eſtate, 
and her declarations may be read in evidence. 


23- A 


4 
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23. A bond given to A. in truſt, to ſecure the 
payment of an annuity of 4o/. per annum during 
the joint lives of Sir Edward Smith and petitioner, 
who in 1751 married the bankrupt; he delivers up 
the bond upon his laſt examination; ſhe applies to 
the court, and prays the aſſignees may deliver 
the bond to her truſtee, and that- the arrears 
of the annuity and all future payments may 
be made to her. Lord Chancellor ordered it ac- 
cordingly. | 

S. C. Where a bond is given to a truſtee for the 
benefit of the wife, and the huſband becomes bank- 
rupt, the aſſignees cannot bring an action; for by 
1 Fac. 1. c. 15. J 13. aſſignees can only have the 
like remedy to recover a debt, as the _— him- 
ſelf might have had the word party in the act being 
meant of the bankrupt. 


24. A. previous to his marriage with P. exe- 
cuted a bond, reciting the intended marriage, and 
that P. was entitled to 800 J. in lands or houſes 
after the death of her mother, which it was agreed 
ſhould be ſettled to the uſe of her and the children 
of the marriage, and afterwards to the right heirs 
of the huſband. P. was not an a—_— 4 
but the marriage was had. The eſtate fell into 

ſeſſion in the huſband's lifetime, and proved to 

a real eſtate. The huſband made his will, in 
which he recited his bond, and deviſed the inhe- 
ritance of the eſtate back to his wife, and all other 
his real and perſonal eſtates, and made her execu- 
trix. She proved the will, and married the de- 
fendant, and then died. Bill by the two ſons of 
A. againſt the ſecond huſband, to have the benefit 
of the agreement entered into by their father and 


mother, and to reſtrain the defendant from pro- 


ceeding againſt the eſtate as tenant by the courteſy. 
Lord Chancellor thought that informal marriage 
agreements were binding, and ought to be decreed 


21 Jan. 1751, cor. Hardw. C. 
Ex parte ame, 1 Ath. 192+ 
It appeared thar the bankrupt's 
wife brought him a portion of 
500 J. and had nothing to ſub6t 
upoa but this annuity, 


own 
© names, though 4e muſt have 


i brought it in the name of his - 


« truſtee,” is denied 
Chancellor to be law, II 


19 uly 1754, cor. Hardw, C. 
ber v. Pope, 2 Viſ. 523. 


notwithſtanding the ſtatute of frauds upon acqui- 


eſcence and conſequent acts, though not ſigned by 
one party. In the preſent caſe the wife had ſhewn 
her acquieſcence under the agreement recited in 
the condition of A.'s bond, and had alſo ſub- 
mitted to his will (a); ſhe had therefore bound 
herſelf to the performance of the agreement, 
which ought to be carried into execution, De- 
creed the eſtate -to be equally divided between the 
plaintiffs, 


25. A 


0 


(a) Vide Noys v. Mordaunt, 
2 Vern, 58 IT 


* 


7 
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25 OR: 1955, cor. Herde. 25. A wife's choſer en action ſurvive to her, if the 
Garfunth v. Bradley, 2 / 676. huſband does not reduce them inte poſleſſion by 


A The e rn ſuing in his own name. 


ſecths to be, that where choſes en action cone to a wife during the coverture, the huſband's ſuing in his 
own name and retovering is equal to an actual and tangible reduction of them into his poſſeſſion, as in 
Alleyn, 36. The caſe in 2 Lev. 107. ſays, the huſband ought to bring his action in the name of both, 
which would give the wife a benefit bf ſurvivorſhip if ſhe outlives huſband; but in other books 

As to ſuch of the wife's choſes en action as belonged to her before marriage, it ſeems the huſband 
een only ſue for them in the joint names ; and if he dves not live to receive the money, the right ſur- 
vives to the wife, 


M. 2770, cor Lds. Comrs. 26. A womaii entitled to a retit-charge marries, 
Salwey v. 2 Amb. 692. and had a ſettlement made upon her; the huſband 
| Thank Is wh = fri@ly died, and at his death the rent- charge was in ar- 
» choſe en ation; it will ſurvive rear. Held, the arrears fhould go to the wife not- 
as chatrel real, 14. Carteret v. withſtanding her ſertlement, there being no Expreſs 
— Aol. Abr. 327: 1, 5, or implied intention that the huſband ſhould be a 
2 Ch? Ca, 189. Withers v. purchaſer of all her fortune. 


Kees. Rud v. Naſh. Pack- 4 
er v. Wits, referred to ante, pl. 5. n. Cleland v. Cleland, Burnet v. Kinnaſton. Meredith v. 


Wynn. Blois v. Hereford. Adams v. Cole. 


p. 1786, cur. M. R. 27. A ot hr 1 Pate huſband and wife, relative 
Put v. Jackſon, 2 Bro. Ch. Ca. 51. to the purchaſe, by the huſband, of his wife's ſepa- 
rate eſtate, but not carried into exetution durin 
their lives, ſhall not be executed after the death of 
the parties; but the hufband's perſonal eſtate fhall 
be liable for rents and profits received by him, and 
that eſtate deſcending to the children as heirs of 
their mother, they ſhall ele& as between it and 
their claims under the father's will. 


H. 1789, cor. Thurlow,C. 28. Previous to her marriage a widow entered 
Hedſden v. Lloyd, into an agreement with her intended hufband, 
1 2. 8 Ein. Without ſeal or ſtamp, that her property ſhould go 
nt ted 2 Term Rep, 684. „ e for =_ with power to the wife to 
ideTaylerv.Raynes,7 Mod 147. diſpoſe by will mad? after inarriage. She bein 
— — feiled of : reverſion 1 ler (ſubject to an — 
ö tail, and a truſt term for ſecuring annuities, which 
had determined) made her will, giving all to her 
intended huſband, and married afterwards, on the 
ſame day, and in ſix months afterwards ſhe died. 
The. huſband is entitled to an equitable eſtate for 
life, under the articles reſting in agreement, but the 
will is revoked by the ſubſequent marriage not be- 


ing protected by the power. 


26 Feb. 1780, cor. Buller, J. 29. The huſband agreed on marriage to fettle 
5 _ ſtock and other property of the wife, to the uſe of 
tl — 1 the wife; but he having by fraud made her transfer 

the ſtock to him, without ſuch ſettlement, upon a 

bill by the wife for a performance of the agreement. 

The uſband was decreed to transfer the ſtock, and 


aſſign 


j * ; & a ; ; 
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affign the other property, under the direction of N t 
the Maſter, to truſtees for the wife's uſe, who were 
to receive the dividends for the uſe of the wife till 


the transfer and aſſigument made; and the huſ- 
band to pay the wife's coſts on account of the 


fraud, and for example's fake. | : | 
30. A huſband's aſſignment of his wife's pro- 772 793, cor. M. . 
perty will not bar her equity upon it. A þ aA + = 4 


Vide Wenman v. Maſon, 1 P. Wms. 459. u. 5 edit. by Mr, Cos. 


Sec. 3. Where the Eſtates, Choſes en 
Action, or Poflibilities of the Wife 
before Marriage ſhall become charged 
or reduced into the Poſſeſſion of the 
Huſband, or ſurvive to him; — where EA 

able to his Debts ;—where he ſhall be 
conſidered a Purchafer of her Fortune ; 
and herein of his Power over the 
Wife's Eſtate. 

7. A Feme poſſeſſed of a truſt of a term marries, T. 168 Dom. Pe. 


the huſband may difpoſe of it; otherwiſe, Sr Edward Tn Caſey 
if the term is aſſigned in truſt for the wife, with Rk * — gy | 


the privity of the huſband. Nottingham expreſſed great ſur - 


priſe at this teſolution— t vide Doyly v. Perfull, 1 Ch. Ca. 225- 


2. A term aſſigned in truſt for the feme before M. 1681, cor. Nottingham, C. 
iage, without the knowledge of the huſband, Fir 2 =_ 2 ove 

may be diſpoſed of by him; and this the Lord 4. 88. fl. 3. 
Chancellor decreed, notwithſtanding his ſurpriſe at 

the reſblution in Sir Ed. Turner's caſe, ſaying, 

there muſt not be one fort of equity in the Houſe of 

Lords, and another in the court of Chancery; and 

he thought that from henceforth it would not be 

ſufficient to have the huſband's conſent or privity 

only to an aſſignment of a term in truſt for the 

ſeme before marriage, unleſs he was alſo made a 

Party to the aſſignment. | 


3- Feme — in ſee of a copyhold eſtate p. 1683, North, C. S. 


marries and dies. rd Keeper would not deter- 8 2 1 — | 
. 2 Keeper did not re 
mine whether the huſband as adminiſtrator to the f ef ce en e 


wife, or the heir, ſhould have the benefit of the by the huſband, he thought a 
mortgage, there being no covenant to pay the wenant for payment of the 
money. mortgage money only could give 
an ex*cutor a title to it. Hm 
Lordſhip would not make any decree, but deſired he might be attended with precedents, Vile v. 
Hicks, t Vern, 412, where a forſeits4 mortgage in fee was decreed to be perſonal eſtate, and belong to 
the 


LY * 
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| and not to the heir. Er wide Baker and Thornbury, 1 Ch. Rep. a8 3. where an old for- 
Ae u decravd to be pit ede perfanal e thou e 2s by he provide mods 
payable to the heir ; and Noys v. Ellis, 2 Ch. Rep. 220, where the land was decreed to the executors | 


| p. 1685, Cane · 1 An 3 gumeni a widow (juſt befote her 

Blithe's coſe, 2 Eq.Abr. 85. pl. 2. ſecond - Yo ＋ without the privity of her 

| N Sian, ſecond huſband) of a term of years in truſt for her- 
>P, Ws. 358. 674 ſelf and her child held good: but a power reſerved 
Hunt b. Matthews, 1 8 _ therein to diſpoſe of the remainder of the ſaid term 
r after the deceaſe of herſelf and child held void, be- 
2 Þ, Wms. 833. cauſe ſuch remainder not bong diſpoſed of by her 


Thomas v. Williams, Mo. 177. f f 
Lady © 5 before marriage, veſted in the huſband. 


2 Bro, Ch. Ca. 345 · 8 | f 3 : 
p. 1686, cor. Jeffries, C. 5: A ſum of money awarded to the huſband, 
Oplander v. Baften, 1 Fern 395+ which he is entitled to in right of his wife, and the 
Vide —.— +; - -<,"M huſband dies before it is paid, will go to his exe- 
: ceutor, and not ſurvive to the wife, the award being 


a ſort of judgment which has changed the pro- 


- FideGarforth v. Bradley, , A man may ſue alone without his wife for a debt 

N. 25. and notes. due to her by bond; if he dies, it will go to his 
executor; but if he joins his wife in the action, 
and recovers judgment, and dies, the judgment 
will ſurvive to her.. | 


p. 1688, Cane. 6. Huſband and wife ſeiſed in fee in right of the 
Renders v. Page, 3 Ch, Rep. 223. vife, levied a fine to A. and B. &c. to the uſe of 
Ps A. and B. for 1000 years, remainder to the uſe of 

the wife and her heirs, and declared the truſt of the 
term to be for the huſband for life, remainder for 
the wife and the heirs of her body, with remainders 
over. After the huſband and wife join in a fine 
ſur conceſſit to J. S. for 21 years, rendering 110 /. 
per annum rent to the huſband for life, and then to 
the wife and her heirs. The wife dies, and then 
the huſband dies inteſtate, Plaintiff takes out ad- 
miniſtration to the, huſband, and defendant to the 
wife (to whom he was alſo heir). Plaintiff brought 
his bill to have this term for 1000 years, for if it 
had been a term in the wife, the huſband would 
have had it by ſurvivorſhip, or at leaſt the rent 
Fade Sis Edward Turner's caſe, during the reſidue of the 21 years. Bill diſmiſſed, 
1 Vern. 7. for though a feme ſole ceftuy gue truſt of a term 
ſhall have the term to her ſeparate ule, if ſhe mar- 
ries without any previous agreement by the huſ- 
band, yet if the huſband after marriage diſpoſe of 
the term for a valuable conſideration, it ſhall be 
ood in equity, as well as if ſhe had had the term 
in herſelf, and married. 


7. The 


% 


<. 


83. - Feme's Eſtate in Baron's Power. B—a 305 
7. The firſt huſband aſſigns a term for the ſepa= . T. 2602, Cane. 

rate uſe of his wife; and dies. Her ſecond huſ- Tue v. 1 Vern. 470. 

band may ſell or diſpoſe of it, though he has made ,,.. — eben 1 

no proviſion for her; and her truſtees in this caſe x Vern. 7. We: 

were decreed to convey the legal eſtate to a pur- , In the principal caſe it was ob. 


chaſer ; for as the huſband may diſpoſe of a term IS rfl 


for years where the legal eſtate was in his wife, ſo and if ke was 2 the court 
: ; would not decree the truſtees to 
he may of the truſt of a term, without either the A 
wife or truſtees Joining. ſome ſettlement on her, and the 
rchaſer ought not to be in a better condition, fince he derives under the huſband. Sed non allocatur—— 
8 Jewſon v. Moulſon, 2 Atk. 421. Lord Hardwicke ſaid, there was ſome d ſpute at the bar how 
« non ullocatur” at the end of this caſe is to be applied, whether to the whole caſe or to the words im- 
mediately preceding ? — So early as 14 Car. 1+ in Tanfield v. Davenport, reported by Tothill, it is 
noticed as a rule in equity, that this court will rot ſuffer the huſband to take the wife's portion until he 
has made a reaſonable proviſion for her—from which it ſhould ſeem that “ non allccatur” is applicable 
only to the laſt preceding words. It ſeems, however, new ſettled, that the huſband and all claiming 
under him muſt make a ſuitable proviſion, if he ſues for his wife's fortune, though equity will not in- 
terrupt the Igel title of the huſband unleſs he calls for its aſſiſtance. 


8. The wife's portion, though out on bond or M. 1696, cor. Somers, C. 
mortgage, which by law ſurvives to her, ſhall yet (% —_—_ DER 
in equity be ſubject to the huſband's bond debts to py: Res 
eaſe the heir, where a ſettlement is made on the wife, 1 Vern. 7, 
for that makes the huſband a purchaſer of her for- — po RY 3 
tune, and it ſhall go to his executors; but if the > Vern, = 4 


ſettlement were only in conſideration of part of the Squib v. Wynn, 1 P. Wms. 378, 


fortune, then the remaining part out on bond ſhall Bake N . 
ſurvive to the wife, unleſs there were an expreſs. Lord Carteret v. Paſchall, 


1 3 P. Wms 199. 
— that the huſband ſhould have it Meredith v. Wound: Prec. in 


Ch. 312. Packer v. Wyndham, Prec. in Ch. 412. 
Note; There was an objection in this caſe for want of parties, for that the huſband's ad miniſtrator 


was not a party, but the wife being called adminiſtratrix in the bill, and having by anſwer confeſſed that 


ſhe had poſſeſſed herſelf of the perſonal eftate, and diſpoſed of it, (and being the perſ>n by law entitled 
to adminiſtcation,) though ſhe denied being adminiſtratrix, the court overruled the objection. 


9. Lord H. upon his marriage with G. agreed p. 1505, cor. Cowper, C. 9. 
to ſettle 300 J. per annum in Suffolk, and a rent- and M. 
charge of 500/. per annum iſſuing out of lands in 
Worcflerſhire, for a jointure. Upon the treaty her 
fortune was propoſed to be 19,000/., 1350/. of 
which was in her grandmother's hands, and by her 

ut out upon mortgage; part of the portion conſiſt- 
ing of bad debts, the real portion was eſtimated at 
16,000/. Lord H. died. Quære, whether this 
1350, being a cheſe en action, ſhould ſurvive to 
the wife, or go to the executor of the huſband ? 4 
Per cur. It ſhould go to the executor of the huſ- 
band, becauſe it was under conſideration as part 
of the portion for which the jointure was made; 
and the jointure was adequate to the portion; and 
it would be unreaſonable the wife ſhould have the 
jointure and her portion too. 


Vol. I. X | 10. On 


Nerbene s caſe, 2 Freem. 2/32. 


AF 
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T. 170 cor. Cowper, C. S. 
Blois and another, Ex, cutori, v. 
Lady Hereford and another, 

2 Vern. $01-—502. 

1 Eq. Abr. 68. pl. 4. 

ide Cleland v. Cleland, Prec. 
In Ch. 63. Burnett v. Kinaſton, 
Prec. in G. 118. 2 Vern. 401. 
Rudyard v. Hearn, Prec. in Ch. 
209. 2 Freem. 262. 

In Salwey v. Salwey, Ambl. 
692 this is called by Aſton, Ld. 
Commiſſioner, a ſtrange 1eport. 


H. +702, in Scace. 
ina v. Thornton, Parker, 271. 
Vide Hob. 253. 
Fawne's Ca. in Cur. Wardor. 


Cro Jac. $24+ 


p. 1709, cor. Cowper, C. 
Morgell's caſe, 
2 Ez. Abr. 467. pl. 12. 


* 


NI. 19c9, cor. Cowper, C. 
Pale v Mit. bell, 

: ay Abr. 138. pl. 4 

If a ieme covert hath a term 
for years and dies, the leaſe is 
the huſband's, and be may main- 
tain ejectment, without raking out 
letters of adminiſiration : and then 
ſurely he need not in this caſe, 
for equity will conſider this truft 
#s exccuted. Ibid, 


| Baron and eme. 5 3. 


10. On the marriage of two infants, an act of 
parliament is obtained for ſettling a jointure in bar 
of dower, provided that the jointure ſhall ceaſe if 
the wife when of age did not ſettle her land, but 
nothing was faid as to that part of her fortune 
which was in money, part of which was a mort- 
gage for 1300 J. taken in a truſtee's name, The 
wiſe when ſhe came of age ſettled her own land, 
and then the huſband died. Decreed the mort- 
gage to the executors of the huſband, and that it 
ſhould not ſurvive to the wife as a choſe en action. 

S. C. In all cafes where the huſband makes 2 
ſettlement equivalent to the wife's portion, it ſhall 
be intended that he was to have the portion. 


It. A debt due to a man jure uxoric, is conſi- 
dered as a debt originally due to him, within the 
meaning of the ſtatute 7 Fac. 1, c. 15. and there- 
fore ſeizable upon an extent. | 


12. A feme hath a fortune of 400 J., to be raiſed 
by 40 J. per annum out of a term of 21 years, to 
commence in future; B. married her, and died 
beſore the term commenced. The queſtion was, 
if this cheſe en action when the term commences 
ſhall be the huſband's afſets, and ſo liable to his 
debts? Lord Chancellor —If the huſband made a 
ſettlement upon his wife, it is but reaſonable this 
choſe en action ſhall be liable to his debts ; but if he 
hath not, the wife ſurviving will have it. The 
Maſter to inquire if any and what proviſion the 
huſband made. 


13. A term fer 99 years, determitiable upon three 
lives, is aſſigned to A. and B., in truft for C., who 
married and died. The queſtion was, whether zhi: 
trujt of a term goes to the huſband who ſurvived, or to 
the wife's adminiſtrator? Lord Chancellor held 
clearly, that the truſt of a term as bell as the term 
ilſelf ſurvives to the huſband, and that he need not 
take out adminiſtration. It appearing that the 
wife always received the money of the truſtees, 


and the bill being i» have the benefit of the truſt, and 


a T 71d, Cane. 
He / ved v. Caliſord, In. 652. 
It ſhould term that the cruſts 
of the ſettlement on this mar- 
rage tes as to the ren and 


to have an account againſt the truſtees, the payments 
to the wife were ordered to be allowed in the 
account, they leing by the permiſſion of the huſband. 


14. A. on his marriage gives bond to leave his 
wife 500 J., or a third of his perſonal eftate, at her 
election, the wife having had on her marriage a 
portion of 500 J. ſecured by land. A. becomes 

| bankrupt. 
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bankrupt. Bill by the aſſignees to have this 500 /. — of the wife's eſtate, ine. al. 


raiſed by a ſale, and decreed accordingly * ; but — 1 2 — ＋ be 


that the wife ſhould come in as a creditor on her , ud be br cat 
bond, and what ſhall be paid in reſpect thereof to inet of the 500 7 for dis life 


be put out at intereſt, and the intereſt to be paid to WED creditors can only ſtand 

the creditors during the bankrupt's life, and the nf place. n 

"HAT" , j . The aſſignees in this caſe 

rincipal to the wife, if ſhe ſurvived her huſ- filed their dill to have the wife's 

+, portion raiſed and paid by. fale 

| of the land charged. This ſure- 

ly is contrary to the principle of thoſe cafes which bind the huſband and thoſe claiming under him to 

provide for the wife when they ſue for her fortune in equity ; for here ſhe ſeems to be wholly unprovided 
for during the huſband's life. Vide ſec. 9. pe. : 

+ Ld. Macclesfield is ſaid to have doubted of this, vide Ex parte Bayley, H. 17203 dut the point 
coming in quettion before Lord King, Ex parte Caſwell, 2 P. Wms. 497. his lordſhip ordered the 
precedents in Lord Cowper's time to be left with him. The caſe Ex parte Caſwell was that of a huſ- 
band's bond to a truſtee to ſec re 1cool. to his wife if The ſurvi ed him. The buſband became bank- 
rupt ; this debt was not allowed, nor any reſervation made for it (a), neither ſhall it ſtop the diſtribu- 
tion in regard it may never be a debt; but if the contingency happens beſoce a final diſtribution (6), 
then ſuch a debt ſhall be admitted. 


15. R. M. on a marriage treaty with B. agrees, p. 7H, 2 Hateourt, C. 8. 


© 0 2 5 . Wym, 
in conſideration of 1250/. portion, ſecured to her ö — 2 


by bond from her brother to clear his eſtate, being Ci. Eq. Rep. 170. 


70 J. per annum, of preſent incumbrances, within 1 f. Ar. 70. pl. 15. 
fix ks after — and for every 100 J. he kee 7. Wyadhamy 
ſhould receive, to ſettle 101. per annum on her for Clilaad v. Cleland, 

a jointure, and to ſertle lands on the firſt and other Prec. in Ch. 63. 

ſons of the marriage. B. was not a party to theſe — , 
articles. The marriage took effect, and within Bleis v. Lady Hereford; 
the ſix months B. died without iſſue. R. M. on a 2 Vern. 50 f. 

ſecond marriage with one P., who had a portion NA 1 
of 1600 J. in truſtees hands, agreed to lay out the L azcy v. Duke of Athol, 
. . to which he was entitled in right of his . EG 
firſt wife, together with the 1600/. when received, Bond v. onde, — — 


in the purchaſe of land to be ſettled on P., for a 
Jointure, and as a proviſion for the iſſue of the 
marriage. The ſecond marriage takes effect, and = 
then R. M. dies before he had got in either por- 

tion. Decreed the 1250/. to the repreſentatives 

of R. M., and that it ſhould not ſurvive to the ad- 

miniſtrator of the firſt wife, he being a putchaſer, 

by his agreement to diſencumber his own eſtate 

and being in no default, the wife having died 

within ſix months, which prevented the making the 

ſettlement. t 


IA . " 


— 


(a) Vide Tully v. Sparkes, Ld. Raym. 1546. Ex parte Jeffries, 4 Vin. 72. pl. 7. Ex parte King, 
Dar. 254. Hantock v. Entwille, 3 Term Rep. 435- Seciz, where the proviſion is fecurcd by a 
Judgment (1) or a bond forteited at law before the bankruptcy. Ex parte Groome; 1 Atk. 116. EA 
parte Wincheſter, t Atk. 116. Ex parte Mitchell; 1 Atk 120. Ex parte Greenaway, 1 A 113. 
Goddard v. Vanderheygen, 3 Wilſ. 251. Where the contingency upon which the money is payable is 
the bankruprey ef inſolv-ncy of the debtor, ſuch debt cannot be proved under his commiſſion, Ex parte 
Hl, Cooke's Bankrupt Laws, 282. 

(5) Sed contra, Ex parte Groome, t Ack. 118. 


(4) Azu4gmen: at law with a defeazance is not a contingent debt. x Atl. 117. 
X 2 16, A 
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M. 1715, Cor. Cow per, E. 
Parker V. Wyndham, 
Prec. in Cb. 418. 
Gilb. Eg. Rep. 98. 
2 Eg. pos 38. pl. 5, 6. 
See this caſe fully ſtated, pit, 


nn f 

e difference between a bond 
and a term of years is, that the 
bond is a choſe en action not aſ- 
fignable at law, and a term for 
years iz a chattel real, which the 
huſband may affign without his 
wife, as alſo the truſt of ſuch 
term, and conſequently the mo- 
ney ſecured by ir. Jide Grey v. 
Kentiſh, 1 Atk. 280. Bates v. 
Dandy, 2 Atk. 203, Gilb. Ch. 
277. Vide alſo Squib v. Wynn, 
1 P. Wms. 378. Boſvil v. Bran- 
der, 1 P. Wms. 458. Cleland 
v. Cleland, Prec. in Ch. 63. 
Blois v. Lady Hereford, 2 Vern. 
801. Meredith v. Wynn, Piec. 


in Ch. 312. Ca. temp. Talib. 


168. 


Baron and Feme. 63. 
16. A ﬀeme (who was a lunatic) being entrapped 
into a marriage, and no ſettlement being made on 


her, though ſhe had a large fortune, the court 


committed the huſband, and ordered all her pro- 
perty to be lodged in the hands of a Maſter as a 
ſecurity in caſe the wife ſhould ſurvive, or there 
ſhonld be ifſue of the marriage. Among this pro- 
perty there were two mortgages for years, one of 
which being paid off during the coverture, held, 
the property veſted abſolutely in the huſband b 

law, and ſhould go to his repreſentatives, thoug 

placed under the contfol of the court by way of 


caution. Held alſo in this caſe, that a huſband 


may aſlign a term or mortgage for years, which he 
has jure uxorts, as he may likewiſe the truſt of ſuch 
term; and this ſhall prevail againſt the wife if ſhe 
ſurvives, but the huſband cannot a/one aſſign the 
wife's mortgage in fee (a), nor her bond debt, 
which is her choſe en action | 


(a) Burnett v. Kinaſton, 2 Vern. 201. | 


M. 1717, cor. Cowper, C. 
15 Squib v. Wyn, 
2 Eg. 4br. 423. pl. 6. 
1 P. Wms. 378. 

(a) Though a hyſband admi- 
niſtering to the wife is !iabe to 
pay her debts, yet he is entitled 
to the ſurplus, which wiil go to 
his repreſentatives. , Vie Fail of 
Thomond v. Earl of Svffolk, 
1 P. Wms. 468. Heard v. Stam- 
ford, 3 P. Wms. 409. | 

(6) Reg. Lib. B. 1717, fo. 195. 
It appears by the Maller's report 
In this cauſe, that F. took out 
adminiſtratign to his wife, and 
lome time afrer her death he al- 
ſigned all his intereſt in his late 
wife's ſhare cf B. 's perſonal evate 
0 GC. in copſideration of 350/7., 
of which 124 /. was actually pid 
by C. to F. F.'s ſecond wite 
having adminiſtered (as ftated), 
impeched the alignment to G. 
for fraud, and afier ſome time 


17. A. had four daughters, B., C., D., and E., 
and, after having given ſome legacies, deviſed his 
real and perſonal eſtate among his ſaid daughters 
equally, and died. E. married F., and aſterwards 
B. died inteſtate. F. aſſigned over all his wife's 
ſhare of B. s eſtate (conſiſting of cho/es en action) 
to G., and then E. his 1 died (a). F. married 
again, and died inteſtate: his ſecond wife took out 
adminiſtration to him, and alſo to E. de bonts non 
adminiſtered by F. The queſtion was, who was 
entitled to Z.'s ſhare of B. 's eſtate, the aſſignment 
being without a valuable conſideration, and cnly in 
truſt, and J. the huſband not having taken out 
adminiſtration ? Lord Chancellor thought the 
property bound (5) by the aſſignment, though vo- 
luntary, becauſe of the delays that might be uſed 
before he could recover in equity (c, which ought 
not to prejudice him : and that x & exception in the 


tat. 29 Car. 2. c. 3. .. 25. does not confine it to 


they agreed that G. ſhould waive the life of the huſband, or to the circumſtance of 


all benefit of the aiſignment on 
being repaid the '24/., which 
being done the aſſignment wasde- 
aivercd up- Lord Chancellor 
thought that as the ſpiritual court 
hed granted adminiſiration de 
bonis non of B. to F.'s ſecond 


his having reduced any part of the wife's perſonal 
eſtate into poſſeſſion, but provides that no part of 
her eſtate ſhall be diſtributed among her relations 
after her. And decreed E.'s ſhare of B.'s perſonal 
eſtate to the adminiſtrator of F. 


wife, the had a right to one-third of B. 's perſonal eſtate ; and directed the ſame to be divided accordingly- 
— Lord Chancellor al © thought that the aſſignment, though voluntary, did Lind the property; tor 


although the afſignmeot from F. to G. might be void ns between them, it would be ſuffictent to alter the 


p10perty as between the huſband and wife. 
(% An order of the court for payment of a wife's legacy to a huſband in her right ves it in the huſ- 
band, though he die beiore payment z and the wife is defeated of her right by ſurv vorſhip. —Heygote 
; v. Annelley, 


— en 4 


—_—_— 


—— 


* 
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v. 2 Bro, Ch. Rep. 36 . — In this cafe was cited Cart v. Rees, (27 Nov. 1718, ) where a wiſe. 
0 


died poſſe 


f choſes en action, and the buſband ſurvived, and died without taking out adminiftration 


to her, upon which the wife's next of kin adminiſteted. Held per Ld. Parker, that the wife's admi. 
niſtrator was only a truſtee for the executor of the huſband, the right to the wife's choſes en action 
being veſted in the buſband as her next of kin by the (tatute of diſtributions (1) ; and his lordſhip faid, 
that the proviſo in 29 Car. 2. c. 3. f. 25. was made in favour of the huſband, and not to his prejudice, 
It now ſeems ſettled, that although a buſband may afign his wife's choſes en action, yet it muſt be 
for a valuable conſideration, and that beyond the conſideration ſuch affignment will not bind the wife 


ſurviving. ide Bates v. Dandy, 2 Atk. 207. 


Jewſon v. Moulſon, 2 Atk. 417, Saddington v. 


Kiaſman, 1 Bro. Ch. Ca. 44+ As to the equity to which ſuch property is ſubjeR in the hands of an 


aflignee, vide Jacobſon v. Williams, « P. Wms. 382. 


1) On this poipt was cited Lady Aiſcough's caſe, wherein Ld. Cowper's opinion accorded with Ld. 
Wb that = wife's choſes in Lion did veſt in the huſband by the ſtature of diſtributions : ſo that 
fince this reſolution the right of adminiſtration follows (or includes) the right to the eſtate, and ought 
in caſe of a ſutviving huſband's death to be granted to bis nent of kin, in he ſame manner as it is 
granted to a refiduary legatee. Vide Bacon v. Bryant, 11 Vin. Abr. 88. pl. 25. Humphreys v. Bullen, 


11 Vin. Abr. 88. pl. 26. 
Taylor, Harg. Law TraQts, 473+ 7 Bro, P. C. 414. 


18. A feme ſole mortgagee in fee marries; the 


huſband becomes bankrupt, and dies; the aſſignees 
and not the wife are entitled to the mortgage. 
Secùt, if by articles before marriage this ſhould 
continue to the wife. N Nel 


Elliot v. Collier, 3 Ack, 526. 1 Veſ. 15. 1 Will, 168. Bouchier v. 


T. 1718, cor. M. R. 
Beſvil v. Brander, 
I P, Wm. 458. 461. 
1 Eg. Abr. 113. pl. 3. 4. 
See a long and ſpecial note to 
this caſe, ante, tit. Bankrupec, 
ſ.$. pl. 3. et poſt, ſ. 9. to 


which may be added, as to a. particular aſſigument by the huſband of a wife's choſes en action, for a 
valuable confideration, or as to the diſtinction between ſuch an aſſignment and the aſſignment of a truſt 
term. Like v. Beresford, 3 Veſ. jan, 5c Burdon v. Dean, 2 Veſ. jun. 607. Ofwell v. Probert, 
2 Veſ. jun. 680. Browne v. Clarke, 3 Vel, Jun. 166. # Freeman v. Pariley, 3 Vel. jun. 421» 


19, A woman being entitled to a portion of 
4000 J. after the death of her mother, and no in- 
tereſt being payable for it in the meantime, and 
ſhe having married a conſiderable tradeſman, it 
was decreed by the wife's conſent, that the huſband 
might ſell or diſpoſe of a moigty of the portion as 
he thought fit. 


20. The huſband being poſſeſſed of a term in 
right of his wife, was divorced 2 menſa et thoro, 
and ſhe had alimony allowed her, but he being 
about to ſell his term, an injunction was granted 


to reſtrain him, upon the application of the 


wife. 


T. 1718, cor. Cowper, C. 
Butler v. Duncomb, 2 Vern. 762. 

1 P. Wrns, 443, 2d 1 Eq, 
Abr. 339» pl. 6.S. C.; but no- 
thing is there ſaid (except by 
note) of Mr. Butler's application 
for half of his wife's portion, nor 
of the wife's conſeat that he 
ſhould have ic, 


T. 1723, Cane. 
Anon. 9 Mod. 43. 
2 Eq. Abr. 158. pl. 2. 

Note; The court at firſt de- 
nied the inj unction becauſe the 
divorce à men/a et thoro did not 
deſtroy the marriage. Vide Mil- 
ner and Colmer, 2 P. Ws. 641. 


Fitzer v. Fitzer, 2 Atk. $14. Dimmock v. Atkinſon, 3 Bro. Ch. Ca. 195., but afterwards granted 
it; for though the marriage continued, yet the huſband did nothing as huſband, nor the wife as wife. 
Vide Co. Litt. 46. 351+ Hob. 3. in marg. 1 Vent. 7. 18. 2 Ca. in Ch. 73. 2 Vern, 270. 3 Alk. 435 


3 Wilſ. 277. 


21. A long term of years being veſted in the 
huſband in right of his wife, he made an under- 
leaſe for 10 years; and upon borrowing money of 
the leſſee, covenanted to grant him another leaſe, 
to commence after the end of the 10 years, and to 
continue during the time he had any right, but 
died before he made ſuch leaſe. Decreed a good 
diſpoſition of the term in equity, and that the co. 

1 venant 


T. 1723, cor. M. R. 

Steed Vs Cragh, 9 Mod. 42. 1 

2 Eq. Alr. 37. pl. 3. F. C. 

Vide Anon. Poph 4. Grute v. 
Loctoft, Cro. Eliz. 287. Harbon 
v. Barton, Mo. 395. Norden v. 
Lovett, 1 Freem. 442. 1 Eq. 
Abr. 240. 1 8 2 Lev. 189. 
Oglander v. Baſton, 1 Veen. 396. 
1 Eq Ab. 69. 

Nite; It was not prayed in the 
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þill that the defendant, the buſ- venant was ſuch a lien as bound the right in any 


band's widow, ſhould be obliged other hands. 
to carry this covenant into exe- | | . 
cution, but that the court would declare it to be a good diſpoſition of the term in equity, and there- 
upon grant an injunction againſt the defendant, who had brought an ejeAtment. _— Note alſo, that the 
widow did not claim either as executrix or adminiſtratrix, but by virtue of that right which the had 
paramount to that of her huſband; and therefore demurred to the bill, ſuggeſting that if there were any 
ſuch covenant it was only a bare agreement between the parties, and reſted in covenant which could 
only charge the executors or adminiſtrators of the covenaator, and that the bill might be diſmiſſed with 


coſts but decreed as above. | 
22. A note given to the wife in the huſband's 


H. 3724, in Scacc. & 4 
dget v. Beverley and ancber, lifetime for money, ſhall be taken as part of the 
"-- . ___— huſband's aſſets. 
M. 1729, cor. M. R. 23. The portion of a lunatic, by order of court, 


Nightingale v. Lockman & Us. jg paid in to a Maſter, and the huſband, on making 


— * * — 2 a ſettlement, is to have it out: he makes no ſettle- 


in Ch. 412. cited in this caſe, ment, but aſſigns the money over to his creditors, 


Fide 55 % Baſton, and dies without iſſue; the wife ſurvives; and dies; 
N the money was decreed to the creditors of the huſ- 
band, for the payment to the Maſter was a pay- 
ment to the huſband, though the court would not 
let him lay his hands on the money, without 
i making a proviſion for the wife; but ſhe being 
| dead without iffue, his right is the ſame in equity 
as at law, | 


r. 1731, cor. King, C. 24. A choſe en ation though not aſſignable at 
Duke of Chandos v. Talbet, law, yet is ſo in equity, where the huſband may 


3 27. 47. 5. vl 13. | age it alone, as he may any other part of the 
54 3. i 


253. Pl. 12. wife's perſonal eſtate ; ſo may a contingent intereſt 
Pide Jacobſon v. 9.199% which the huſband has in right of his wife, or a 
Higden v. Willdandfon, poffibility of a term, which though not good ſtrictiy 
3P. Wms. 132. by way of aſſignment, yet will operate as an agree- 
On 101. ment where for a valuable conſideration. 
2 P. WMS. 182. N | 
T. 1933, cor. King, C. 25. A man poſſeſſed of a choſe en action in his 


Lord Carteret v. Paſchal, own right may aſſign it, though without any con- 


: 2 · . oapht _ 16. fideration ; but a baron poſſeſſed of a choſe en action 


This Was Punt in the in right of his wife cannot aſſign it unleſs for a 


Lordi, 4 Bro. P. C. 168. 4 Yin. - : 
4s rn valuable conſideration, and yet he may releaſe it. 
Pl.. 5. 

Note; It is to be obſerved, that in all caſes where a huſband makes a ſettlement of his own eſtate 
on his wife in conſideration of her fortune, her portion, though conſiſting of choſes en action, and 
though there be no particular agreement for that purpoſe, is looked upon as purchaſed by him, and ſhall 


g9 to his executors. 4 
« Vide Cleland and Cleland, S. C. If the wife have a judgment, and it is ex- 
„ 2 1 . upon an elegit, the huſband may aſſign it 
ford, 2 Vern. 501. without a conſideration ; fo if a judgment be given 
Packer v. Windham, in truſt for a feme ſole who marries, and by con- 


Prec. in Ch 412. fi f oy" $ 
1 Roll. Abc. 358. ent of her truſtees is in poſſcthon of the 9 


—— —— ¾ ———f᷑— — 8 ——————— 
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tended, the huſband may aſſign over the extended Sir Ed. Turner's caſe, i Vern. . 


intereſt : and by the ſame reaſon, if the ſeme has ade. Wnt > — 72. 


a decree to hold and enjoy lands until a debt due to Burnett v. Kinatton, 2Vern. got. 
her is paid, and ſhe is in poſſeſſion of the land un- Jones v. Earl of Strafford, 


der this decree, and marries, the huſband may aſſign „ 4 _ Fats Wo 


it without any conſideration, for it is in nature of zou, pot, fec. 3. & ſec. 9. 
an extent, 


26. The huſband upon his marriage with A., "= * ger. Talb. c. 
conſideration of her fortune, computed at about 5 00 J., — T Nr 
gave a bond to truſtees to pay her 10 l. per annum, 2 E. Ar. 143. pl 15+ 


to her ſeparate uſe, and that ſhe might diſpoſe of 100 I. Ne; Molt of the caſes where 
by will in his lifetime, and if ſhe ſurvived him, he was © en action have — 


to leave her 200 l., and all her wearing apparel, des (he dying in the lifetime 
plate, c. Part of the wife's fortune was a bond of the wife) have gone upon the 
of 200/. The huſband died, (the bond being un- Tim, aal, l. Jeet 
paid,) but before his death he made his will, and an bis wife, whereby he became 
thereof appointed C. his reſiduary legatee. Then - purchiler ch her fortuney and 


. : 7 therefore, as ſhe was to have the 
the wife dies. Decreed, this bond ſhall go to the | made by the ſettlement, 


repreſentative of the huſband, he being a purchaſer he ought to have her whole, por- 

. 's ite. tion. In the principal caſe in- 
of it by the ſettlement made on his wife — — 
eſtate by the huſband on his wife, on'y a proviſion that in cafe he ſhould ſurvive him, then be ſhould 
leave her 200 J. &c. though here is nothing moving from the huſband, ſince the whole that the wiſe is to 
have will not amount to good. yet this is ti the agreement of the parties, Had there been no agreement, 
the law, whica gives her the — of Jurvivor ip, muſt have taken place; but ſhe has waived that 
chance by her expreſs agreement of having ſo much at all events, and the huſband's departure from 
that abſolute right which the law gave him over the whole, either by reducing into poſſeſſion or releaſi 
this debt, is of itſelf a ſufficient conſideration; the conſequence of the huſband's not having this 
= would be, that he would be bound to leave her ſo much if ſhe ſurvived him, and ſhe not bound 
at . 


(a) Vide Harvey v. Aſtley, 3 Atk. 612, 


27. A. ſurvives her firſt huſband, who left her a 18 May 1737, cor. Hardw. C. 


legacy; ſhe dies, the legacy being unreceived by Humphrey, Admniftrater, v Bub 
the ſecond huſband during her life ; after her _ 1 C 


death he adminiſters, and dirs before the legacy = Eg. Abr. 45 21. 


comes to his hands; his adminiſtrator gets it in, Pie — 3 
. , 


and the adminiſtrator de bonis non of the wife brings m. 381. S. P. ä 
his bill for the legacy. A court of equity conſiders Nie; At common le no 


the adminiſtrator de bonis non as a truſtee for the Pe ſen had a righe to adminifter, 
but the ordinary could giant ade 


adminiſtrator of the huſband, who having an abſo- ;nitration to whom he pleaſed 
lute right by ſurviving his wife (a), his adminiſtra- till 21 H. 8. which gave the righe 
tor ought to have the benefit of it. OY — 

During the coverture, huſband and wife are dies, whoever took out admini- 


but one perſon; but when the dies, he has a —_— was —_ to the * 
- * 1 6 us; wherefore the ſtatute « 
right to adminiſter excluſive of all other perſons. n — 

f the adminiſtrator to diſt:ĩbute and prevent ſuch injuſtice. 

(a) Notwithſtanding by the rules of law the auminiſtiator of the wife is entitled to the legacy as a 
choſe en action not got n by the hulyand during his lite, yet equity will confider her adminiſtrator as 
a truſte- for the admimittrator of the hult un, who by furvivirg obtained a vetted intereſt : beſides the 
huſband is not within the equity ot the (tat ute of dAribuiions, ond ic i. alſo explained by the laft clauſe 
of the natute of frauus, ſec. 2 5. which duslates that nothing in that att Hould extend to the ettates 
of feme cuverts thec die inwuatc, vat chat their bulbands may demand admin'{tration, and en 
X 4 chair 
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and diſmiſſed it with coſts. 


une 1740, cor. Hardw. C. 
2 v. Price, 9 Mad. 217, 
Barnard. 117. 

Vide 2 Vern. 63. 507. 683. 
La Noy v. Ducheſs of Athol, 
Adams v. Cole, 9 Geo. 2. in 

Forreſtex's Rep. 


Fide Ca. Litt, 37. b. 


.Grofvener v. Lane, 2 Ath. 180. 


26 July 1747, cor. Hardw, C. 
Bates v. Dandy, 2 A. 208. 


49 April 1941, cor. Hardw. C. 


their perſonal eſtates . Lord Chancellor thought'the bill filed in the pripcipal caſe a breach of truſt, 


For the plaintiff was cited Burnett v. Kinaſton, Prec. in Ch. 118. 


and 2 Vern. 401. and for defendant Huntley v. Griffith, Mo. 452. 
Upon this ſubject vide Watt v. Watt, 3 Veſ. jun. 244. - 


28. A. deviſes his lands to truſtees for payment 
of debts and legacies, and after to B. in tail male. 
B. ſuffers a recovery, and enters into a treaty of 
marriage with C. an infant, a legatee of - 3000/.3 
and alſo of a bond for 200 l. charged on the ſaid 
eſtate; on which B. covenants with truſtees by 
articles, that in conſideration of the intended mar- 
riage, and of the portion of 3000 l., and bond of 
200/., to ſettle a jointure upon C. of one-third of 
the deviſed eſtate, which was about 300 J. per 
annum, in bar of dower. The marriage took effect, 
and the wife ſurvived, yet her choſes en actian being 
the conſideration of the ſettlement, ſhall not ſurvive 
in _— and this is a good ſettlement according 
to 27 Hen. 8. cap. 10, to bar the wife of her dower. 
But if, in conſideration of the wife's fortune, which 
conſiſted of choſes en action, a huſband ſettles an 
eſtate inadequate to ſuch fortune and the degree of 
the wife, a court of equity will not take away that 
right which the law gives the wife to choſes en 
action. 

S. C. A choſe en action of the wife's before mar- 
riage, charged upon the huſband's eſtate, ſhall not, 
after the death of the huſband, ſurvive ; but ſhall 
be conſidered as merged, 


29. P. gives a third of a moiety of the reſidue of 
his perſonal eſtate to his daughter S. P., who mar- 
ries, and, whilſt out of the kingdom, aſſigned (to- 
gether with her huſband) this third of a moiety 
which was to ariſe out of P.'s eſtate, in truſt for 
their daughter, provided they died before they came 
to England. S. P.'s firſt huſband died, and before 
the money was reduced into poſſeſhon ſhe married 
a ſecond, who ſurvived her. If fbe had continued 
a widow, fhe would have been entitled to a decree for 
this third, and no notice would have been taken of the 
daughter's intereſt, 


30. If a bond be given to a ſeme ſole, who marries 
afterwards, the huſband and wife mult join in Fe 
acti n; otherwiſe, if made to the wife after mar- 
riag?, the huſband alone may bring the action and 
recover. 

S. C. A huſband may aſſign the truſt of a wife's 
term, unleſs it be a truſt from himſelf for bra 

wite's 


5 3. Feme s Eftate in Baron's Power. 
wiſe's benefit; ſo likewiſe he may diſpoſe of her 
mortgage in fee, as well as her mortgage for a 
tetm. 

S. C. A huſband may aſſign a wife's poſſibility, 
if it be for a valuable conſideration, and he may 
releaſe her bond without receiving any part of the 
money. f N 
31. J. B. by bis will directs his whole eſtate 


to be turned into money, and gives it to his execu- 


tors in truſt for the benefit of his four ſons and his 44 


daughter, to be divided equally between them, and 
if either die defore twenty-one, his or her ſhare to 
go to the ſurvivor. H. B. one of the ſons died 
under age, and his ſhare went over to the ſurviv- 
ors. In 1739 one JV. a trader married the daugh- 
ter, but ma 

debted to the defendant, gave him a bond, and 
aſſigned over all the ſhare which in his wife's right 
he was entitled to in her father's perſanal eſtate, 
and afterwards a ſecond aſſignment for the benefit 
of his creditors in general, His wiſe during theſe 
tranſactions was under age: the executors of the 
father had made no diviſion of his perſonal eſtate, 
V. became a bankrupt, and his wife had two 
children to maintain :. her ſhare under the will 
amounted to about 600 A, and the defendant the 
creditor's debt to 500/. Lord Hardwicke was of 
opinion not to allow the creditor of the huſband 
to receive the fortune of his wife without making 
ſome proviſion for her; and recommended it to 
the creditor to give her and her children ſome part 
of the principal of her fortune, c 

His lordſhip afterwards decreed, in conſequence 
of an agreement between the parties, that a moiety 
of the fortune of the wife ſhould be placed out for 
her ſeparate uſe during her life, and after her death 
to be paid to her children in equal ſhares. 

S. C. As a father would not have married his 
daughter without inſiſting upon ſome proviſion z 
neither will the court of Chancery, who ſtand in 
loco parentis, do it. 

S. C. Where the eccleſiaſtical court have given 
their conſent that the huſband ſhould have the 
wife's portion, this court has granted an injunction 
to ſtay the proceedings there. 

S. C. Where there is a bond debt to the wife 
dum ſola, and the huſband recovers it at law, 
there is no inſtance of this court's granting an in- 
junction, for the ſuit was proper at law. 

8. C. 


B—a 313 


/ 


27 Oct 1742, cor. Hardw. C. 
Fewfon v. Moullon, 2 Ath. 417 

Vide S. C. poft, ſex. 9. and ſye- 
ial notes, 


e no proviſion for her, and being in- 


6 Dec. 1742. 


Vide Anon. cited in N'cholas 
v. Nicholas, Prec. in Ch. 548. 
Anon. 1 Eq. Abr. 64. pl. 1. 
Toth. 114. Winch v. Page, 
Bunb. 86. Gardiner v. Walker, 
1 Str. 5v3. Harilioa v. Buch le, 
1 Stra. 238, 
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Vide Burnett v. Kinafton, S. C. Where a huſband makes a voluntary aſſign 
PEE: . 6. Ment of the wife's portion, the volunteer ſtands in 
dn v. Williams, * © his piece only, and there is the ſame equity in re- 
1P. Wms. 382. gard to executors and adminiſtrators, and the ſame 
as to aſſignees of bankrupts, for it is the law that 
caſts it upon them. 
S. C. It is now very well known that a peſſibili 

may be both 41 releaſed, Shear? arc 

Lord Coper's doubts in Facobſon v. Williams, 


Vide Tudor v. Samyne, S. C. Where the huſband aſſigns the wife's truſt 


_ — of a term for a valuable conſideration, the aſſignee 
* Be. Abe. 58. ; need not make a proviſion for the wife before he is 
Bofvil v. Brander, 1 P. Wms. 458. entitled. 
Bates v. Dandy, 2 Atk. 207. 


Fide Sir Edw, Torner's caſe, S. C. As at law the huſband could diſpoſe of a 


1 Vern. 7. but in Pitt v. Hunt, f. , 
2 Vern. 1s. Lord Nottingham _ — ſo he may diſpoſe of the truft of a 
expreſſed great ſurpriſe at this erm. 

reſolution, yet he made the ſame decree. 


S. C. In the principal cafe the huſband had 
aſſigned the whole of the wife's portion, which he 
could not get at without the aſſiſtance of the 
court, and upon this point Lord Hardwicke laid 
great ſtreſs; for if ſuch practice were allowed, it 
would defeat all the care of the court with regard 
to infants z wherefore on the 6th of December 1742 
his lordſhip decreed as before ſtated. 


71 Nov. 1742, cor. Hardw. CO. 32. The wifc's portion has in ſome cafes been 
Laney 2 _ - We ff decreed to the huſband, though he has not made a 
8 ſettlement adequate to it, when the ſettlement was 
before marriage; otlierwiſe, on a voluntary ſettle- 

ment after marriage. 


21 June 1743, cor. Hardw. C. 33- A legacy of 500 J. was given by A. to B. 


Burg v. Simmonds, 3 4. 20. before her intermarriage with the plaintiff, who 
though he had received 2000 J. with his wife, re- 
ſuſec to make any proviſion for her; whereupon 

the executor of A. would not pay the legacy; and 

in 1734 the huſband bringing his bill for it, the 
court ordered him to lay propoſals for a ſettlement 
before a Maſter, which he alſo neglected to do, and 
on the Maſter's certificate the court decreed the 
legacy to be laid out in the funds, ſubject to the 
further directions of the court. The huſba 1d 
died, and at the time of his death the divide nds 

a mounted to 122 /., which his executor claimed as 

the choſes en action of the wife, reduced into the 

haiband's poſſt ſſion by the decree of inveltiture, 

The Maſter of the Rolls thought the wife was en- 


titled to the principal, and the executor of the huſ- 
band 


FS 
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band to the dividends ; but Lord Chancellor on ap- 
peal ſaid, that if the huſband had recovered a judg- 
ment, and died before execution, the wife and not 
the huſband's executor would have been entitled; 


and decreed for the wife, 


34. A huſband may diſpoſe of a poſſibility in 7 May 1744, cor. Harde. C. 
equity, if aſſigned for a valuable conſideration z Hawhins v. Obyn, 2 Ath. 549 
it muſt be an aſſignment of that particular, thing, 
and not reſt only on intention and conſtruction of 


words in a covenant. 


35. Previous to the marriage of G. S., the father 3 Feb. 1:46, cor. Herde. C. 
of the intended wife covenants to pay 1000 J. to v. _ and others, 
the huſband on the marriage, and that his heirs, 1, bs Gontended by the de- 


executors, c. ſhould pay likewiſe to the huſband, fendant's counſel, that the court 
his executors, c. ſix months after the father's gage 
death, 500 J. as the remainder of the wife's por- herviſe; for if be were ts 


tion; and by the ſame deed, the huſband con- ftand neuter, the aſignees under 
trated he would give ſecurity by ſpecialty, that in 8 — _ 
caſe his wife ſurvived him, his heirs, &c. ſhould, away Th it, and they have laſs 
within fix months after his death, pay her 1000 J. equity chan the plainuiff, 
He gave a bond three days after the marriage, and 
then becomes a bankrupt; but before the bank. 
ruptcy, and after the 1 death, the huſ- 
band being indebted to the plaintiff, s the 
goo J. to Fim as a ſecurity for the debt. Upon a 
bill by the aſſignees of the 500/. againſt the exe- 
cutrix of the wife's father, and the bankrupt and 
his wife, and the aſſignee under the commiſſion for 
this 500 J., Lord Chancellor directed the executrix 
of the wife's father to account for the 500/. to the 
plaintiff, as it never was the money of the wife 
but a debt due to the huſband himſelf. | 
S. C. Where the wife has a demand in her own 
right, and the huſband applies in her right, if there 
be no agreement before marriage tes behalf, 
the court will take care of her intereſt ; but in this 
caſe the father covenanted with the huſband, and 
the money never was the property of the wife, but 
of her huſband, 
S. C. If the huſband had not been a bankrupt, Pr Lerd Hardwicke—There 


and had brought a bill for performance of the fa- = ä — —— | 


ther's covenants under the articles, the court could dere held ts be is a better can» 
not have compelled him to do more than give a «ition chen the afſignor, but none 
bond, and the wife muſt have taken her chance as — has been held de b. in 
to her ſhare of the huſband's perſonal eſtate, and 


his aſſignees ſhall not be in a worſe condition than 
himſelf, 


36. N. 


— 
— — = -= — 
—ä— 2 2 — 
— 
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9 Feb. 1746, cor. Hardw. C. 
White v. Sasſum, 3 Ath. 410. 412. 


Baron and Feme. 63. 
36. N. the mother of 4. 8. was ſeiſed in tail 
ar proviſone uiri of the eſtate in queſtion, reverſion 


in fee to. V. S., the huſband of A. S., who was 


dead. A. S. and her huſband . S. in his life- 


time created a mortgage term of 1000 years on 


this eſtate, and N. 2 in levying a ſine to the 
mortgagee, remainder to ſuch uſes as V. S. ſhould 
appoint, and in default thereof to him and his 
heirs, V. S., before the levying of the fine on 
fale of.an eſtate belonging to him, covenants with 
J. S. the purchaſer for a quiet enjoyment, and 
afterwards makes an appointment to truſtees for 
particular purpoſes of the wife's eſtate, 1ſt, by ſale 
of his Wife's eſtate to raiſe money and pay the 
mortgage, and 'the reſidue for the benefit of his 
wife and children. F. S. being evicted of the 
lands he purchaſed, and N. and V. S. being dead, 
brings his bill againſt A. S. the widow and her four 


children, to ſubject her eſtate to the plaintiff's de- 


1 fuly 1747, cor. Hardw. C. 


Ellint v. Collier, 3 At. 526, 527. 


Jide Humphreys v. Buller, 
1 Ark. 438. 


mand under the covenant of W. S. I being a 
doubtful caſe whether the plaintiff*s debt accrued by 
breach of covenant, till after the appointment of W. 8. 
in execution of the power, Lord Hardwicke diſmiſſed 
the bill. 

The truſt created by the huſband of the wife's 
eſtate would not at law have been deemed fraud- 
ulent againſt creditors, nor even againſt a ſubſe- 
quent purchaſer; and if ſo, this court will not 
carry it further, : 

'Voluntary conveyances in general are held 
fraudulent againſt purchaſers. 


to his wife's perſonal eſtate, it ſhall not go to her 
next of kin, but to his repreſentative. 

S. C. Though the eccleſiaſtical court are bound, 
by act of parliament, ro grant adminiſtration to 
the next of kin of the wife, yet that does not bind 
the right in the court of Chancery; for the huſ- 
band ſurviving the wife, her whole eſtate veſted in 
him at the time of her death, and the whole pro- 
perty belonged to him. 

Had the wife ſurvived the huſband, ſuch part 
only of her father's perſonal eſtate as had continued 
choſes en action would have ſurvived to her, for 
whatever he had reduced into poſſſſian would have 
been the huſband's. 

S. C. Upon the equity of the ſtatute of diſtri- 
bution this court makes an adminiſtrator de hne 

| non 


37. Where a huſband dies before he adminiſters 


1 = 
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non only a truſtee for the next of kin, with reſpect 
to ſuch part of the perſonal eſtate as is undiſpoſed 
of, | * 


38. It has been frequently determined that a 6 July 1747, cor. Hardw. C. 
huſband may aſſign a wife's choſes en action, and 5% v. Datway, 3 Att. 533. 
22 upon the huſband's right to ſell. \ Pa Thats Dies, Bom 

determined, that a poſlibility of a wife's term was aſſignable for a good confideration. 


39. Huſband on his wife's death becomes enti- s July 1765, cor. Northington,C. 
tled to her choſes en action; the court will not com- v. Tapley, Amb. 50g, 
pel him to make a ſettlement on the children, for 

it might prejudice creditors. The relief is perſonal 

to the wife. | 


40. The queſtion in this caſe was, what intereſts P. 1779, cor. Thurlow, C. 
of the wife ſo veſt in the huſband as to become the S-dingron and another, 
. ? v. Kinſman and another, Aſ- 

property of the aſſignees upon his bankruptcy? fen, 1 Bro. Cb. Ca. 
The cauſe ſtood over for the Lord Chancellor to Although this caſe was not de- 

7 <a : © 8 : cided, the learned arguments on 
form his opinion, and in the mean time the parties 5% gde ene gundhan gen - 
compromiſed. 4 it worthy of attention — In this 
caſe was cited one in MS. Gayer v. Wilkinſon, 15 Nov. 1773, which (ſo far as relates to the pre- 
ſent ſuby ct) was as follows. A. bequeathed 2000 J. South-Sea ſtock to B., in truſt to pay the dvi 
dends to his nephew C. for life, and after hls deceaſc to divide the principal amongſt D., E., F., and G. 
(children of C.) to be transferred to them after the death of C., as they ſhould attain twenty-one & 
mary (with benefit of ſurvivorſhip in the mean time). E. married H., who became a bankrupt 
in the lifetime of ber father ; then the father died and then the bankrupt died. The queſtion war, whe- 
ther the bank» upt's aflignees were entitled to any and what part of the ſtock ? The aſſignees inſiſted that 
the ſtatutes of bankruptcy had veſted the huſband's right in them as effeually as if it had been-reduced 
into his poſſeſſion ; but Lord C. diſm ſſed the bill. At the hearing of the principal eaſe Lord Thurlow 
aſked the counſel if they knew of any that in point contradicts Gayer v. Wilkinſon, for that he did not; 
and whether it was contidered as the law of the court, that if the huſband ſhould aſſigu the wife's choſe 
en action vithout conſideration it would bind the wife ? His lordſhip ſaid, that in caſe of an aſſignment 
for a valuable conſideration no proviſion is made for the wife. Squib and Wyn, 1 P. Wms. 378. and 
Shepherd v. Shepherd, x Bro. Ch. Ca. 51. (n.) were cited as inſtances of w/urtary afſignments, where 
a bill being brought to charge the eftate, the court made a decree z to which his lordſhip laid, that a 
veluntary Aſſig ment of a real eflate undoubtedly binds, See Worral v. Marlar and Buſhnan v. Pell, in 
Mr. Cox's notes to Boſvil v. Brander, 1 P. Wms. 458. 


41. Money of the wife is by ſettlement to be H. 1789, cor. Thurlow, C. 


lent to the huſband, on bond, at 4 per cent, but Stratren v. Hats 
no intereſt to be taken till he ſhould decline trade 22 

t. f a 0 » Vide Oſman v. Smith, MS. 
then the intereſt to be paid to him for life, re- cale cited, 


. : . . Lockyer v. Savage, 2 Stra. 947. 
mainder to the wife for life, remainder to the e Drown, 2.4 dan pet. 


children, The huſband becomes a bankrupt; the x. Chancellor faid, the wife 


aſſignees are entitled to the intereſt during his ud children can have no claim 
until the death of the huſband, 


life. though it is debitum in præſenti it 
is ſolvendum in futuro, therefore they come in the claſs of creditors under 7 G. 2. 


42. Money having been ordered to be paid to T. 1791, cor. Thurlow, C. 
the huſband in right of his wife, and he died be- —_— — 
fore payment, Held a veſted intereſt in him, and * 
to be paid to his executor. 


43. By marriage the huſband clearly acquires 10 July 1797, cor. M. R. 


an abſolute property in all the perlonal eftate of argham v. Nemy, 
property P "TR 3 Veſ. jun. 469. 


/ 


Baron and Feme. 983. 
his wife, capable of immediate and tangible poſ- 
ſeſſion; but if it is ſuch as can be reduced into 
PE by action only, either at law or in equity, 

he has only a qualified intereſt, ſuch as will enable 
him to make it abſolute by reducing it into poſſeſ- 
fon; but if he does not do ſo as a choſe en action, 
it will ſurvive to the wife. if 
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$ Aug. 1797, cor. M. R. 44. Settlement of the property of a married wo- 


Like v. Beresford, 3 Veſ. jun. 506. man, a ward of the court, and of all the dividends 
a — ao de and intereſt accrued, directed in oppoſition to an 

the ſubject, except ſome aſſignment by the huſband for valuable conſider- 
fince decided, are compriſed in ation. 


- Mr. Cox's note. Since which, 


wide Prior v. Hill, 4 Bro. Ch. Ca. 139., where the huſband made = maven aſſignment to creditors, 
und was held bound to provide for the wife. As to a particular afſignment by the huſband for a 
valuable confideration, vide Burdon v. Dean, 3 Veſ. jun. 607. Oſwell v. Probert, 2 Veſ. jun. 680. 
Brown v. Clarke, 3 Veſ. jun. 166. Freeman v. Parſley, 3 Veſ. jun. 471. 


37 Feb. 1798, cor Lougbb, C. 45. A ſettlement made after marriage, of ſtock 
Pringle v. Hodgſon, ſtanding in the name of the wife before and at the 


3Ye.jun 617. _ time of the marriage, as her fortune. The huſ- 

this ſubject ge, 5 * 
— . — — band being inſolvent at the time, and ſoon after 
Vide Worrall v. Marlar, in becoming a bankrupt, the ſame was ſet aſide as 


3 "rg nd fraudulent againſt creditors, upon a bill by the 


As to a u atſgnment aſſignees after the death of the huſband. The 
by the huſband for a valuable ſtock did not ſurvive, but decreed to the aſſignees, 
confideration, vide Like v. Be- ſubiect T f; h id 

resford, 3 Veſ, jun. 306.— Vd. uvdje toa proviſion Out ot it to t S WIGOW, 

alſo Burdon v. Dean, 2 Veſ. jun. 6079. Ofwell v. Probert, 2 Veſ. jun. 680. Brown v. Clarke, 
3 Veſ. jun. 166. Freeman v. Parſley, 3 Veſ. jun. 421. Pryor v. Hill, 4 Bro. Ch. Ca. 139- 


Vidi note to Jewſon and Moulſon, pelt, tec. 9. 


S. C. Aſſignees of a bankrupt may recover, in 
an action againſt the Bank, flock ſtanding in the 
name of the wife. 


Sec. 4. Of the Acquiſitions of the Wife 
during Coverture, under her Marriage 
Agreement, or otherwiſe : —where 
they ſhall be preſerved for her Benefit 
or ſurvive to her, and where go to her 
Huſband :—And in what Caſes ſhe 
ſhall be conſidered a Feme Sole as te 
her ſeparate Eſtate during Cohabita- 
tion, and diſpoſe thereof accordingly. 


N. 1682, cor. North, C. S. 1. ] F a man marries an orphan of London, who 
2 1 1 2 . 5 dies before twenty-one, her ſhare fhall ſurvive 
"The — wt — to the huſband, and not go to the other children; 
to this «ale, hecher any provi- for the cuſtom cannot take place where the orphan 
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is married, and her intereſt thereby becomes veſted sen made by a freeman for « 


hild, unleſ j 
in her huſband. — „ — 2 
ment, be an advancement ? It has been held that ſums of given by a freeman of London to a 


if not given as a marriage portion, or in purſuance of a marriage agreement, is no advance- 
— Jenks v. Holford, 1 Vern. 620i Chaſe v. Box, 1 Eq. Ab. 84. the recorder's certificate 
mentions that an advancement to exclude a child muſt be in conlideration of marriage ; and there is no 
inttance of a ſum of money given by a freeman to his danghter on any other conſideration being a bar 


of the orphanage ſhare. Yide 3 Ack. 452+ 


2. The huſband ſettles lands to the uſe of him- T. 1634, North, C. S. 

ſelf for life, remainder to his wife for life, and far- Nee , Sawyer, 1 Fern. 244-5. 
. (e) Plaintiff's counſel inſiſted 
ther agrees that ſhe ſhould hold and enjoy the in this caſe, that it was not in- 
ſame until his heir or executor ſhould pay to her, tended the viſe ſhould have any 
or to her executors, adminifirators, or aſſigns, 1000. * * — _ — 
She dies in the lifetime of her huſband ; and by a 5d, and then qi * 2 
writing in nature of a will deviſes the 100/. pable of diſpoſing of it by will; 
. t in eauit (a). a but dying a feme covert her will 
Held a good appointmen quit was void, and her huſband was 
entitled to adminiſtration ; and ſo it ſeems to have been afterwards determined, for in M. 1695, in caſũ 
| Sawyer v Bletfoe, 2 Vern. 328. it is ſaid, that where a man conveys lands in truſt out of the rents, to 
pay b J. per ann. for the ſeparate uſe of his wife, and to be at her diſpoſal, then to the uſe of himſelf, 
remainder to the heirs of the wife until the heirs or affigns of the huſband ſhall pay to the executors, 
edminiftraters, or affigns of the wife 100 1 with intereſt from the death of the huſband ; then to the wife 
for her life, for her jointure ; remainder over. The wife dies firſt, having by her will diſpoſed of this 
1001, Held, the wife dying in the /ifetime of the buſband had no power to diſpoſe of this money . And 
in this caſe it was agreed, that if a wife has a power to diſpoſe of money in the life of ber huſband, ſhe 

may diſpoſe of it by a writing in nature of a will, though not ſo provided. | 
® The court in pronouncing the decree in this cauſe ſaid, „It is obſervable that care is taken that 
« the wife, notwithſtanding the coverture, might diſpoſe of the 6/. per ann., but no ſuch proviſion a3 
« to the 1001. 3 and beſides, it is reaſ nable to ſuppoſe, that if it had been intended the 100 J. ſhould 
« remain a charge on the eſtate, though the huſband ſhould ſurvive, it would not only have carried 
« intereſt during his life, but proviſion would have been made that the huſband might redeem his eſtate 

« in his lifetime. But the deed provides only that the heir of the huſband might pay the 1001.” 


A feme covert ſaves money out of her ſeparate u Gore v. Knight, 2 Vern, 


g i f j  feme $535. and Prec. in Ch. 268. 
maintenance; ſhe may diſpoſe of it as a Vide Powell v. — 2 P. 


ſole. Wms $2. where the wite, after 
her buſband's death, was not permitted to recover the arrears of her ſeſ arate inteteit. 


3. Where a legacy is given to a feme covert, M. 1684, cor. North, C. 8. 
payment to her alone is not good, and the exe- Mamas Te A, Vern. 261. 
cutor ſhall pay it over again to the huſband. OO TI 


4. A voluntary bond by the huſband after mar- H. 1686, cor. M. R. 


| of» : : ; Beard v Nutthall, 1 Vern. 427. 
riage to make a jointure on his wife; he makes a „ 


jointure, and the wife gives up the bond; the join= The plaintiff was alſo entitled 
ture is evicted; the widow (there being no other to dower, to recover which the 


* » was left at liberty to proceed, and 
debts) ſhall have her jointure made good out of the r 


perſonal eſtate, and the giving up of the bond by in vue of the jointure ſhould be 


the wife during her coverture ſhall not bind her. retaive4 by her out of the value 
of the eſtate, notwithitanding the 


band was delivered up. For an agreement, though voluntary, under hand and ſeal, ought to be decreed 
in equity, | | 

5. A copyholder for life, where by the cuſtom P. 1688, Cane. 
there is a widow's eſtate, agrees to ſell for his own A/zr-ve v. Doſpwerd, 


life, and the life of ſuch widow as he ſhould leave, 1E. . SY 5. 


and dies. His widow is not bound by this agree- In ces of an agreement be 
ment; one joint-tenant to ſell, it would 
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3160 B-2=2 Baron and Feme, 64. 
he Rrange to decree that this ment; for if Tuch contracts for copyholds were 
ſhould bind the ſurvivor. allowed, all lords would be defrauded of their 


In Hinton v. Hinton, Ambl. 

277. 14. Hardwicke faid, this p | 
eaſe is ill reported, and not an authority for ground my judgment on. (No ſtate of it appears in 
the Regiſter Book.) Ambl. ſays 1 ts of the bar. 


T. 2688, Cane. 6. A. purchaſes a walk in a chace, and takes 
Kingdom? v. Briages, 2 Kern. 67. the patent to himſelf and his wife, and J. S. during 
* * el their lives, and the life of the ſurvivor. The huſ- 
TOES band dies indebted, yet the wife decreed the benefit 
of the patent during her life, (as her proviſion and 
advancement, for ſhe cannot be a truſtee for her 
huſband,) though 4. had not left affets to pay his 
debts ; but after her death, J. S. to be a truſtee 
for the executor of the huſband, and apply the 

eſtate to the payment of hig debts. X 


v. 1689, cor. Lds. Comes. 7. Deviſe of 8001. to be inveſted in land for the 


Fandenanker v. Deſorough, benefit of the wife of J. S. for her life, and after- 
_ 6. . * : wards for her children, and the intereſt of the 


Vide v. . of re- money to go as the profits of the land, if bought. 


ter, 1 Ch. Ca. 71. cited t 5 S. becomes a bankrupt. The intereſt of the 
| os — The 800 J. ſhall not go to ſatisfy the creditors, this not 


under the commidion is being a truſt created by the bankrupt, but by the 


not entitled ro the benefit of a wife's relation, and intended for her benefit. 
covenant for renewal, the clauſe 


in the ftatute being that the aſlitnee may perform conditions not broken, and conditions performable. 


T. 1680, cor. Lds. * 8. A wife, whoſe huſband is by act of parlia- 
Co. of Portland v. lake ment baniſhed for life, may make a will, and in 
157. ar 6 * . pl. 1. every 3 act as a feme /ole, and as if her huſband 


H. 1690, cor. Lds. Coms. 9. A. purchaſes a copyhold eſtate, and takes the 
Back v. Andrews, Prec. in Ch. 1. ſurrender to himſelf, his wife, and daughter, and 
2 Fern. 120. 2 : 

2 Eg. Abr. 230. 1.2. their heirs. The huſband and wife as one perſon 
take a moiety by intireties, ſo that the huſband can- 
not alien nor diſpoſe of it to bind the wife; and 
the other moiety is well veſted in the daughter. 
The huſband made a conditional ſurrender of this 
eſtate by way of mortgage, and died, The mort- 
gage 18 void, and no relief in equity. 


M. 1694, . 10. One dies inteſtate, leaving B. a daughter, 


cop „ * . zoa. the wife of J. S. The daughter dies inteſtate, and 
The —— aaier ice; afterwards the huſband dies inteſtate z and the 


rot appear, the reporter only re- queſtion was, whether the ſhare of the daughter 


fers to it. ide, ergo, Reg. Lib. ſhall go to her own adminiſtrator, or to the admi- 
It was 2dmitted on all hands, 


that the ſhare which B. was en- niſtrator of her huſband ? 

ti led to of her father's perſonal eſtate was a veſted intereſt, and that before any diftribution made or 
the time limited by the ſtatute was expired; but the queſtion was, whether it was fo veſted as a legacy 
aſſented to, as to belong to the huſhand without taking out adminiſtration to his wife, which the plaintitf 
as a{miniftrator of the huſband intilted upon. 


6 1. Where 


* 44 5 
* 


$4. Feme's Acquirements after Marriage. B—a 321 
11. Where a woman on her marriage reſerves H. 170g cor. „c. s. 
a power to diſpoſe of her perſonal eſtate, all that e 2 Fern. 35. 


ſhe dies poſſeſſed of is to be taken to be her ſepa» —=\#.©4. bs. L. 


rate eſtate, or the produce of it, unleſs the contrary Yide 1 Vern. 245. 2 
can be made appear; and as ſhe has power over Nn . 1k 
the principal, ſhe may diſpoſe of the intereſt. 13. 2 Vel. 191. 3 Ack 695. 
704- Neo. Rep. 36. Powell v. Hankey, 2 P. Wms. $2. Where the wife after the death of 
uſband was not permitted to recover the arrears of her ſeparate interett. 


12. A, deviſes the ſurplus of his perſonal eſtate T. 1710, cor. Cowper, C. 
to his daughter, the wife of B., for her ſeparate uſe, |, — 88 Game 
and makes her executrix, without naming any 1. 4br. 58. pl. 7. 
truſtees : part of the perſonal eſtate of A. conſiſted = £g. Abr. 149- F 3+ 
of a mortgage. B. the daughter's huſband agreed 
by writing under his hand, that his wife ſhould 
enjoy it to her ſeparate uſe; and the principal 
queſtion in this — was, if the wife ſhould ſo en- 
joy it without the interpoſition of her huſband? 

The court doubted if a feme covert could have F 
a property in perſonal goods “, the teſtator's inten- 774: Burton v. Pierpoint, 2 P. 
tion being repugnant to the rules of law, and the Wan. 75. | 
huſband's title being ſubſequent to the will. This 
mo was therefore reſerved as a caſe to be argued z 

ut as to the mortgage, though the agreement of 
the huſband not to intermeddle was voluntary, yet 
it was preſumed to ariſe from his ſenſe of the teſ= (a) It does not appear either 
tator's intention founded on natural juſtice, though in P- Wms 's report of this calts 
not on contract; therefore the court thought Regitter Books what was Lord 
clearly the huſband was bound by his agreement. Cowper's final determination on * 
And Lord Chancellor ſaid, that if a real eſtate were — r = 
deviſed to a feme covert for her ſeparate uſe, and a ſeems to have ſettled it. Yide alſo 
declaration that the huſband ſhould not inter- Rolfe v. Budde, Bunb. 187.— 


meddle with the profits, but that the wife ſhould in Duke's CO IE 


ſeparately enjoy, he doubted this would be a re- the ſeparate uſe of the wife of an 


ugnant clauſ; d the huſband Id till enjoy eſtate deviſed to him for the /ive= 
— (a). 22 an wou bun ener aue of bi wife | 


13. A wife having power to diſpoſe of her per- 11 May 1711, Dom. Proe. 


ſonal eſtate, which only comprehends what ſhe had F —— - 2 7 a 


before marriage, gets afterwards into the poſſeſſion 4 Vin. 131. c. 7. 483. 7023. 
of a large perſonal eſtate, in a private manner, Gre. & Rad. of Law and 


upon the death of her fatherz and concealing the By 2285 6 BH 
fame from her huſband, diſpoſes thereof to chari- RE — g 


ties. Held, that what was ſo concealed from the 
huſband, ſhould not be made good to him, ſo as to 
diſappoint the Charities. 


14. A woman having been uſed with cruelty by p. 1711, cor. Harcourt, C. 8. 
her huſband, becomes entitled to 3000/. as her _— — m_ 671. 
ſhare of her mother's perſonal eſtate, who dies in- e Witiams v. Callow, 
Vol. L * l teſtate. 2 Vern. 7 $3» 


4322 


B—a 


| Oxenden v. Oxenden, 
493- 


2 Vern. 
Mem. The buſband in the 
principal caſe gave his wife a 


note, that if he ſh 


her ill, ſhe ſhould have her ſhare 
of her mother's eſtate to her own 


uſe, 


29 June 1713, Dom. Proc. . 
Euſftace Widow v. Keightley, 


Baron and NFeme, $4 


teſtate. Decreed, the money to be put out, and 
the intereſt paid to the wife for her ſeparate. uſe, 
and then to the huſband for life, if he ſurvived her, 


ould again uſe and the principal to be paid to the iſſue; and if no 


1 Bro, P. C. 40*. 


8th May 1724, Dom. Proc. 


iſſue, to the ſurvivor of huſband and wife. 


15. A. upon his marriage with B. ſettles lands 
of 400 J. per ann. for her jointure, and covenants 
that if the particular lands ſo ſettled ſhould not 
yield 40ol. per ann. dlear, B. ſhould have ſo much 
of the rents of the reſidue of the ſettled eftate as 
ſhould make up the ſaid 400 J. per ann. A. being at- 
tainted of high treaſon, his eſtate becomes forfeited, 
and was granted by the crown to J. S. The particu- 
lar jointure lands did not amount to 400 J. per ann. 
Held, that the jointreſs is entitled, as againſt the 
grantee of the crown, to have the deficiency made 
good. | 


16, So, where lands are ſettled in jointure, and 


Grove & Ur. & al. v. Hoke, covenanted to be of 5oo/l. per ann. value, but the 


Widow, 1 Bro. P. C. 464. 
5 Vin, Abr. 293. 


pl. 40. 


2 E. Abr. 218. fl. 4. 
389. Pl. 1. 


M. 1714, Cane. 
Athins v. Datobury, 


Gilb. Eq. 


Rep. 88. 


r Eg. Rep. 45 


+» pl 


huſband afterwards diſcovering a defect in his 
title, ſettles other lands, and declares them to be in 
recompence of all deficiencies, either in title or value of 


the lands before ſettled, the jointreſs ſhall have lands 


of the full value of 500. per ann. over and above 
the other lands, and all other proviſions made for 


her by her huſband's will. 


17. A. by will gives 300 J. to a ſeme covert, 
without creating any ſeparate truſt of it, made pay» 
able out of a reverſion of land expectant on an 


vide 1 Ch. Ca. 23a. 3 Ch. eſtate for life. The legatee's huſband makes an 


Rep. 60. 
2 Vent. 362. 


Mitchell v. Eades, 2 Vern. 391. 


1 Roll. Abr. 


380. aſſignment of this legacy to truſtees for the benefit 


of his children, and after by will taking notice of 


Peters v. Soame, 2 Vern. 428, the legacy, deviſes it in like manner for the benefit 
Thomas v. Freemen, 


2 Vern. 


Crouch v. Martin, 2 Vern. 5 


563. 


of the children, and makes his wiſe executrix, and 


5. dies. The eſtate for life drops, and the widow 


Turton v. Benſon, 2 Vern, 764. applies to the executor of the firſt teſtator for the 


300 H legacy. 'Tle widow and executor come to 
an agreement that ſhe ſhould accept of 200 J. in 
full, and the land was ſold. The widow joined 
in the ſale, and the 200 l. was paid, and the widow 
gave a releaſe. Bill brought by the children for 
the 300 J. legacy under their father's aſſignment 
and will. Decreed, that the huſband had a power 
to extinguiſh or releaſe the legacy, and had made 
a good aſſignment in equity, (though not at law as 
a choſe en action only,) which he confirming by - 

; WII, 
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will, had bound his wife the legatee. The widow, 
giving no notice of this aſſignment ro the executor, 
ſhould be anſwerable for the 200 /. to the children, 
but as to the 100 J. which the executor had drawn 
her in to releaſe, he ſhould ſtand charged, for he 
ought at firſt to have paid the whole legacy; and 
though this legacy was charged on a fund which 
was not immediate for raiſing it, yet, being given 


to the wife in preſenti, when the fund comes in it 


ſhall carry intereſt from teſtator's death, which muſt 
likewiſe go to the children. 


18. It being agreed before marriage that the 
huſband ſhould have only ſo much of the wife's 
eſtate, and that ſhe ſhould have liberty to diſpoſe 
of all the eſtate beſides (which ſhe ſhould be entitled 
to) by her laſt will in writing; it was reſolved, 
that 000 J. which fell to her after marriage by 
the death of her brother ſhould not go to her huſ- 
band or his executors, but that ſhe ſhould have the 
power of diſpoſing thereof, though at the time of 
the articles ſhe had not any right or intereſt there- 
in, and although at that time ſhe could not grant 
or releaſe the ſame, for this being a covenant, ſhall 


enure according to the intent of the parties, and extend 


to a right in futuro, where it is the apparent intent 
of the parties that the huſband ſhould have no 
more than the ſum expreſsly mentioned, whatever 
happened. 


19. Plaintiff and his lady intermarried in 1683, 
and ſome years afterwards an eſtate of inheritance 
of 100 J. per annum deſcended to the lady, where- 
upon baron and feme conveyed this eſtate to 
truſtees, in truſt, to permit the lady, notwithſtand- 
ing coverture, and without the huſband's control, 
to diſpoſe thereof as the ſhould by deed appoint, 
and to make a ſale, if the lady ſhould ſo direct. 
The lady by frugality ſaved 1400/., 790 l. of 
which ſhe inveſted in India bonds, 200 J. in lottery 
tickets, and the reſidue in ſpecie. Defendants 
were nieces to the lady, and as ſhe had no children, 
ſhe gave them (with her huſband's privity) four 
India bonds, and lodged three more in the truſtees 
hands, to be delivered by them to ſuch perſon as 
ſhould bring their note. One of the defendants 
got the bonds from the truſtees, as the bearer of 
their note, and producing them to the lady, ſhe 
ſaid ſhe muſt have the intereſt during her life, but 
they ſhould belong to her nieces after her death. 

Y 2 The 


H. 1715, cor. Cowper, C. 
Puts or Pott v. Lee, 
4 Vin. Abr. 131. pl. 8. 
2 Eq. Abr. 149. pl. 6. 

A. on his marriage with B. 
articles that B. ſhuu!d enjoy her 
eſtate to her ſeparate uſe, and 
ſhould diſp>ſe of the ſurplus 
theteof by writing under her hand. 
B. faves a conſiderable part of her 

ſeparate eſtate, and buys land, and 
then appoints (under her power) 
to a ſtranger. E. dies. A. prefers 
his bill to have her lands. De- 
creed, he ſhould have theſe lands 
but the decree was reverſed in 
Dom. Proc. becauſe beugbt. 20 th 
the ſavings of the wife's ſeparate 
eftate, which by her articles ſhe 
could diſpoſe of. Vie Fowler v. 
Counteſs of Dorſet, cor. Jeffries, ' 
C. Ms. caſe cited, 


P. 1719, cor. Parker, C. 
Gold v. Rutland, 
1 Eg. Abr. 346. pl. 18. 


HN. 1722, cor. Macclesfield, C. 
Gardener v. Walker, 1 Str. 503. 
Vde Anon. cited in Nicholas 
v. Nicholas, Prec. in Ch. 548. 
Anon. 1 Eq. Abr. 64. pl. 1. 
Toth. 114. 8 C. Winch v. Page, 
 Bunb. 86. Harriſon v. Buckle, 
x Str. 238. Jewſon v. Moulſon, 

2 Atk. 420» 


T. 1723, cor. M. R. 
Norton v. Turvill, 2 P.Wms 144. 
2 Eg. Abr. 152. pl. 14. 


a teme covert is merely void, 
which differs from that of an in- 
fant, which is only voidable. 
(a) Vide Allen v. Papworth, 
1 Ves. 163. Grigby v. Cor, 
1 Vez. 57. Peacock v. Monk, 
2 Vez. 193. Biſcoe v. Kennedy, 
1 Bro. Ch. Ca. 17. (n.) Hulme 
v. Tennant, 1 Bro. Ch. Ca. 16. 
Pybus v. Smith, 3 Bro. Ch. 
Ca. 340» 
(5) That is, as between truſ- 
tees and ceſtuy que truſt. Llew- 
ellyn v. Mackworth, 2 E 


Stafford, 2 P. Wms. 373. 


It is true, that a bond given by 


\ 


Baron and Feme, \ 4 


The lady afterwards gave one of her nieces a 
caniſter containing 400 guineas and ſeveral broad 
pieces, to be divided between her and her ſiſter, 
and ſhe directed the truſtees to divide the lottery 
tickets between them after her death. All this 
tranſaction was by word of mouth, but was fully 
roved in the cauſe. In 1712 the lady died, and 
er huſband having taken out adminiſtration, ' 
brought his bill to have a deliyery of the bonds, 
lottery tickets, and money. The nieces brought 


their croſs bill to eſtabliſh their right to their 


aunt's gifts. Per cur.— There is no difference 
whether the power was given to the wife before 
marriage or after, for if the diſpoſition is to take 
place purſuant to the power, it muſt be ſtrictly 
purſued : it ſhould be taken more liberally if given 
after than before the marriage, for then the huſ- 
band could have no temptation to prevail on his 
wife to relinquiſh-it ; and it muſt be intended he 
fully deſigned ſhe ſhould have the benefit of it. 
Decreed the whole 14co J. well diſpoſed of to the 
nieces, in regard the money being paid to the wife 
was abſolutely in her own diſpoſal. 


20. A conſiderable legacy was left to defend- 
ant's wife, for which he brought his ſuit in the 
ſpiritual court. The executor of the teſtator filed 
his bill, praying the direction of the court, and an 
injunction againſt the huſband's proceeding in the 
ſpiritual court. The huſband inſiſted that equity 
ought not to enjoin him, or interfere, unleſs he 
had filed his bill in equity for the wife's legacy. 
Sed per cur,—The money mult be applied for the 
wife's benefit, for whoſoever is the plaintiff does 
not alter the reaſon of the thing. | 


21. A feme covert having a ſeparate eſtate, bor- 
rowed money on bond; ten years afterwards ſhe 
made her will, and died. The huſband after her 
death poſſeſſed himſelf of her ready money, and 
the bond-creditor filed a bill againſt him and the 
wife's executors for his debt. One of the execu- 
tors admitted aſſets, but the huſband inſiſted on the 
ſtatute of limitations. Decreed againſt all the de- 
fendants, that the bond be paid out of the wife's 
ſeparate eſtate(a), of which they had poſſeſſed 
themſelves, for that was a truſt eſtate for payment 
of debts, and a truſt is no: within the ſtatute of 
limitations (6). 


9. £ 
Abr. 579. pl. 8. Townſend v. Townſend, 1 Bro. Ch. Ca. 554+ ide etiam Blakeway v. Earl of 


22, Devile 


_ = 2X aA f ]ð m OS. 


a> -* OW 6 & Gwe o 


. 
ö 


ſettled 5001. per annum on her, and after ſurrendered 
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22. Deviſe of a bond to the feme to her ſole H. 1724, in Scacc- 


and ſeparate uſe, it is as much her property as if Rolfe v. Budder, 3 187. 
it had been veſted in truſtees, A 


Bletſoe v. Sawyer, 2 Vern. 245. Seymour v. Dilkes, 17 Nov. 1718. | 

23. J. S. on his marriage with F.'s daughter T. 17259 oor King, C. 
nnoy Vs * 

copyholds to the uſe of his will, and gave the ſame _ —_— *. 9 
wil to his ag er father, a freeman of 6 a art 
died, whereby ſhe became entitled to one-fifth of one- 
third of his perſonal eſtate, and 1500 J. was reported 
due to J. S. in right of his wife, for payment where- 
of ſeveral ſpecific ſecurities of flocks were transferred 
to him and her jointly, J. S. afterwards made a 
new ſettlement (a), increaſed her feinture 300 l. per (a) The ſertlement is 2 revo- 
annum, but never altered his will. The ſtocks un- ann of the will a5 to fuch lands 
doubtedly belonged to the huſband : the only queſ- 3 included, and 
tion is, whether he has not done ſomething to alter therefore paſles by the will. 
that? An huſband may purchaſe to himſelf and 
his wife, and here he takes to himſelf and his wife, 
which is the ſame thing; there is a conſiderable 
acceſſion of fortune to the huſband; and as this 
came by her, it would be very hard by equity to 
take from her what the law gives her ; ergo, ordered 
ſo much of the bill as ſought to make the ſtocks in 
their joint names the eſtate of the huſband, to be 
diſmiſſed, 


24. One dewſes lands in fee to his daughter, M. 1725, cor, M. R. 


being a feme covert, for her ſeparate uſe, without e — 2 P. — 316. 
appointing any truſtees; the huſband is a tradeſ- N Takia af — 


man, and becomes a bankrupt, yet the deviſed pre- 1b. Wms. 382. 
miſes not ſubject to the bankruptcy ; for as the a 
teſtator had a power to deviſe the premiſes to Rolfe v. Budder, Bonk. 187. 


truſtees for the ſeparate uſe of the wife, equity will Darley v. Darley, 3 Atk. 399. 


ſupply the want of them, and make the huſband — * 
truſtee 3 and his aſſignees were decreed to join in a * Lee v. Penn, 
conveyance. 3 Bro, Ch. Rep. 381. 


25. Huſband after marriage purchaſes a term T. 1726, cor. M. R. 


to himſelf and wife, and the ſurvivor, and the exe - Vm v. Ibn 2 P. Wins 364, 


cutors, adminiſtrators, and aſſigns of ſuch ſur- 
vivor. Huſband aſſigns the term on mortgage, 
proviſo to be void on payment of the money by him 
or wife, or the executors of him or wife ; provided 
alſo that the huſband, his executors or adminiſtra- 
tors, /hall, until default of payment, quietly enjoy. 
Huſband, ſeven years after, contracts debts, and 
dies. Decreed, that this ſettlement of the term, 
being after her marriage, is voluntary, and was 
always in the power of — z and the _— 
= 3 
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25 Mar. 1728, Dom. Proc. 
Freeman & al. v. More, Bart. 


357. P. C. 378. Bunb. 205. 
2 Eq be. 


; 26. c. 29, 
See this caſe more fully ſtated 
ou ſect. 14. VJide Mitchell v. 
litchell, Bunb. 207. 


M. 1728, cor. K ing, C. 
Coppin v. —, 2 P. Wns. 496, 7. 
Jide Bond v. Simmonds, 

Ark. 21, 
Anon, 3 Atk. 726. Allen, 36. 


T. 1720, cor. King, C. 
Necuſome v. Beuyer, 
3 P. Wms. 7, 38. 

2 Eq. Abr. 270. pl. 28. 


Vide Judge Belknap's caſe. 

Thomas de Wayland's caſe, 

. 1 Inſt. 133. 

Lady Portland v. Prodgers, 

2 Vern. 104. 
Dearly v. Ducheſs of Mazarine, 
Salk, 116. 

For an account of abjuration 
ſee Mr. Cox's note to this caſe in 
3P. Wms. 39. or Dr. Sacheve- 
rell's cafe in State Trials, vol. 5. 


p- 693. 


M. 1729, cor. M. R. 
Nigbtingale v. Litkman & x. 
Mep. 231. Fitzg. 148. 


* 
/ 1 * 


Baron and eme. 64. 
of redemption being reſerved to him as well as to 


the wife; and being alſo in the caſe of creditors, 
was aſſets to pay debts. We 


26. Articles of agreement between huſband and 
wife are good without the intervention of truſtees; 
married women having ſeparate ellates, being con- 
ſidered in equity as ſingle women with regard to 
ſuch eſtates ; and therefore have an abſolute power 
of diſpoſing of them in favour of their huſbands, 
or auy other perſon, notwithſtanding their cover- 
ture. 


27. Baron and feme hring a bill to redeem a 
mortgage; defendants plead to the bill, and the 
plea being over-ruled, 55. coſts are given to the 
plaintiffs. Baron dies; the feme by ſurvivorſhip 
ſhall have the coſts, Where a bond is given to 
the baron and feme during the coverture, on the 


\ 


death of the baron it will ſurvive to the wife, as all 


other choſes en action do. 


28. A. was attainted of felony, and was after- 
wards pardoned on condition of tranſporting 
himſelf, and remaining in exile during his life. 
After his departure, a conſiderable perſonal eſtate 
fell to his wife as an orphan of London. It was 
inſiſted, that this perſonal eſtate belonged to the 
huſband, who by his pardon was rendered capable 
of taking. On the other ſide it was contended to 
be the ſame as if the huſband had been baniſhed, 
or had abjured the realm, and that the wife could 
ſue as a feme ſole. Lord Chancellor heſitated in 
his opinion, but expreſſed a deſire to aſſiſt the wife. 
His lordſhip thought this no baniſhment, which 
could only be by act of parliament; neither could 
it be reſembled to abjuration. His lordſhip ordered 
it to come on in a petition by way of caſe. But by 
the Regiſter's Book 18th March 1730, it appears 
that the perſonal eſtate, which came to the wife, 
was ordered to be laid out in the funds, with the 
approbation of the Maſter, and the dividends to be 
paid to her for her maintenance until further order. 
Afterwards, on the huſband's death, ſhe married 
again; and on the petition of the ſecond huſband 
and wife, the whole of the principal and intereſt 
was transferred to the ſecond huſband. 


29. A bill is filed againſt huſband and wife, and 
others; the court declared, that ſuch a certain 
ſhare” of the teſtator's eſtate, aker * of 
+ | 0 ts, 


1 * 888 
r N * 
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debts, belonged to the wife, and ſuch a certain ide 1 Vern, 167. 2 Vers. 
mare to the plaintiffs, and deereed 8 diſtribution 19% 797; 65. 404. $91- x Fr. 
N | 41. 131, 1 4 loſt. $5, 
accordingly ; and that 10,000 J., part of the aſſets, 86, 83, Suppl. to Wentw. 320+ 
ſhould be brought before a Maſter, to be put out Swinb. pt. 2, ſeck. 9. 9. 13. 


at intereſt, for the benefit of the parties to whom Moor 339+ Ca. 8 


it ſhould appear to belong. This is only in nature — — Suind. pt. 6. ſeQ.. 7. 
of an interlocutory judgment; and if the huſband a. 7. 
dies, the wife's ſhare of the 10,000 J. ſurvives to 


her. 


30. J. deviſes 100 J. per annum to his fon A. H. 1731, cor. Jetyll, M.R. 
and his wiſe, for their reſpective lives, 604, c v. Sort . 
whereof to be paid to the wife for the ſupport 'of nnn 
herſelf and daughter, the remaining 40. to the * 
ſon; the ſon dies; his wife ſhall have the whole 
100 J. per annum. 


31. of: S. by will gives to his daughter A. (then 1733, cor. N. R. 

wife of B.) Bis gold watch, jewels, china, and houſe- _ v. 1 8 Eg. = 115 
hold goods, to be at her diſpoſal, and to do therewith as 12 : a 
e Ho think fit. Teſtator dies the daughter's Lord Cowper of a deviſe to a femme 


21 covert for her ule and benefit, and 
huſband becomes a bankrupt. This is a deviſe to the pe, bn her ps 


feparate uſe of the wife, and not aſſignable by the rate uſe it was the huſband's, but 


commilhoners ; and fo decreed, his Honor was diffatisfied with 
the determination, as againſt the 
h intention of the teſtator. 
32. Lady Shovel had deviſed 4000 /. in truſt for * J cor, M. R. 
the /eparate uſe of a feme covert ; and upon a bill lac v. Nerru, 
brought by of Gf x and wife againſt the truſtees, arg * 


though the wife herſelf was in court, and conſented Lord Talbot faid, this was's 
that the money ſhould be paid to her husband, yet aſc of 36g only, and fome- 
the Maſter of the Rolls would not decree it, but t Partisalt. 

diſmiſſed the bill, 


33. A. deviſed the refduum of her perſonal H. 1735, cor. Talbot, C.“ 
eſtate (being about 2000 J. value, and moſt of it F., 1 
South-Sea ſtock) to B. by her maiden name, (nt 2 x, py 10 1 
knowing her to be married, ) and made her executrix, As the teſtatrix made the plain- 
the huſband agreed to ſettle it to truſtees in truſt CER BITE — 
for himſelf and vife, and the ſurvivor, A transfet — . . Maca 
is made accordingly, The wife's truſtee drew a hard to fay this 2000 J. did veſt 


. ; abſolutely in the huſband, not- 
declaration of truſt, whereby this ſtock was to be g Nag the cole 5 Lane ew 


ſettled upon the huſband and wife for their lives, and eſyecially as by bring executix 
for the life of the longeſt liver of them, then to the ſhe is chargeable with debts. 
1 of the marriage, and for want of iſſue, to the wife, Tn eds be dat 
G2 * 
ber executors and adminiſtrators. The huſband through his wife, ſubject to the 
objected to this declaration; and by letter directed ſeveral agreements made for ſet- 
to the ſame truſtee, he deſired that the truſt might t Meni be 7X was bur reaſonable 
* #* . . . . * 

be declared jointly for himſelf and his wife for their having made ne proviſion for 
lives, and after to their iſſue, and then the ſurvivor to ber. 0p _ 1 p 2 

; . complete on bo? *S, and the 
dale the whale ; but before ſuch declaration was ſubſequent rancher of the flock 


Y 4 executed, 


* 
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to the truſtees muſt be taken to 
be done in purſuance of that 


agreement, and not to 
away all the wife's eight, which 


- — 


a completion of. 


17 Feb. 1737, cor. Hardw. C. 
Cecil & Lx. & ol. _— 
1 Atk. 278. 


18 June 1737, cor. Hardw. C. 
On Appeal from the Rolls. 

4 M. dcalſe Mido and another, 

1 v. Medcalſe & al. 

1 1 Ak. 3» 4+ 


Ni. Love v. —, 1 Vern. 6. 


| | Hancock v, Hancock, 
{1 2 Vern. 665, 666. 


Cleayer v. Spuriing, 


' i 2 P. Wms. 527 a 
| 


1 P. 1739, cor. Hardw. C. 
1 Leightbourn v. Holyday, 


2 £9. r. 1.1. 5 


31980 
3 $43 a 


ſettled by that a , 
or ny — — 7 ſtock was become her ſole and abſolute property, 


goods, and the produce of the ſtock ſo lent by her 


portion, to releaſe all the right that might acerue 


Baron and Feme. 94. 


executed, the huſband died intefate without iſſue, 
and his wife adminiſtered. Talbot, C. was of 
opinion, that upon her ſurviving her huſband, the 


and ſo decreed, the defendants the truſtees of this 
South-Sea ſtock, to be truſtees for the wife in her 


34. One Fuxon, a few years after his marriage, 
left his wife and two ſmall children, and went 
abroad, and did not ſee either her or them for 
fourteen years; the wife's mother during this time 
intruſted her with millinery and other goods, and 

rmitted her to maintain herſelf and children out 
of the profits. The huſband upon his return broke 
open the wife's houſe, and took away all her 


mother. A bill (inter alia) was brought by the 
mother for the re- delivery of the goods. The 
court held, that what the wife had acquired in her 
huſband's abſence to ſupport herſelf and family, i- 
her ſeparate property, and not liable to the diſpoſi- 
tion of the huſband; and that what he had forci- 
bly taken, he mult deliver in ſpecie ; or if diſpoſed 
of, he muſt pay her the value as ſet upon it by a 
Maſter, 


| 35. A. and his wife, covenant in articles before 
marriage in conſideration of 2000/., his wife's 


to them out of her father's perſenal eſtate by the 
cuſtom of London. The huſband is bound by this 
covenant z and though the wife was under age, 
yet it is a matter that accrues to him in the right 
of his wife, and he may releaſe it, and his releaſe 
will bind her, and an award to the contrary ſet 
aſide. 

The huſband's covenanting to releaſe is an ex- 
tinguiſhment of the wife's right to the orphanage 
part; and if ſo, leaves the 6. of the father as 
if it had never been charged, and therefore muſt 
be conſidered as part of his general perſonal 
eſtate, and not go wholly to the father's executor 
as a part of the dead man's ſhare, 


36. Plaintiff gave a feme coyert a promiſſory 
note, and the huſband dying before anſwer to a 
bill brought for diſcovery of the conſideration, the 
ſuit was abated ; for a feme covert can have no 


ſeparate property, 
| 5 37-A 
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WT of 601]. was deviſed to a ſeme p. 1740, in Scacc, 
ai : the abrnd dies before the legacy becomes 8 — 
payable; it is in the nature of a choſe en action, 2 Eg. Abr. 144. pl 17. 


and will ſarvive to the wife; for it cannot be pre- Yide Com. Dig. tit. Baron and 
Feme (F. 1), Forr. 171. 


ſumed that the huſband had releaſed it, | Fer 


cree for the legacy, and had died before he received it, it would have gone to the wife, This was de- 
termined in the caſe Nanney v. Martin, 1 Ch. Ca. 27+ 2 Ch. Rep. 234. . 


1 


38. J. D., who died inteſtate, left three ſiſters; 16 July 1747, cor. Harde. C. 
his perſonal eſtate being agreed to be divided into 3 v. Dandy, 2 . 207, 
thirds. Two mortgages, the one in fee the other 

for a term, each for 150/., were allotted to the 

defendant, one of the ſiſters : before any aſſign» 

ment her huſband borrowed 200/. of the plaintiff 

upon note; and, as a further ſecurity, left the two 

mortgages with him, and gave his note, promiſing ; 

to aſſign them, and then dies. Bill brought againlt 

his adminiſtrator, and againſt the mortgagors, to 

be paid principal and intereſt, or to forecloſe. 

Lord Hardwicke held, that the huſband's promiſe to 

procure an aſſignment of the mortgages amounted in 

equity to a diſpoſition of them pro tanto, ſo as to ſatisfy 

the plaintiſf's debt; which being done, they belong to 

the wife as her choſes en action. 


39. The wiſe has a rent-charge deviſed to her 22 Feb. 1742, cor. Hardw. C. 
for life, iſſuing out of a freehold eſtate. The Fre v. Firzer and aworber, 
huſband during the coverture may have a legal 1 
remedy by diſtreſs for the arrears, but he cannot 
convey it away to her prejudice; for if ſhe ſur. 
vives, ſhe will have her rent-charge again. | 

The court will not hinder the huſband of his 
legal remedy by diſtreſs till he has made ſome 
proviſion for his wife, any more than they would 
do it where a man marries a woman ſeiſed of 
lands in fee. 

Even in the caſes of bankrupts the court have Vid. Jewſon v. Mouton, 
not determined that creditors are not entitled to 2 Ack. 417+ 
the intereſt of the huſband, during his life, in the 
wife's choſes en action; but have recommended it to 
them to allow the wife a proviſion, and take the 
rent to themſelves. 


40. In September 1715, A., upon his marriage 20 Nov. 1742, cor: Hardw. C. 
with B., — 5 his Sc. ſhould 0am v. Hes, 24. 452. 
lay out 20, ooo J. in the purchaſe of lands, and 
ſettle them to the following uſes, viz. to himſelf 
for life, then to the intent that his wife ſhould 


receive 80ol, per ann. for her life as her jointure 
in lieu of dower, then to his firſt and po ſons 


| 
| 


” — — 
> — 
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A bill was brought in this 
Caſe, to have 20,0001. in money 
and 20,0001, Soath- Sea annui- 


ties inveſted in land, purſuant to 


agreement, M R. decreed the 
annuities to be fold and laid out 
in land; and the preſent caſe is 
an appeal from his Honour's 


qecre?, 


1 


Baron and Feme. 84. 


in tail male, with remainder to his own right 
heirs: A. died in 1723 without laying out the 
20,000/. in a purchaſe, or leaving any iſſue: his 
heirs at law were C. his ſiſter, married to D. the 
defendant, and E. the plaintiff his nephew by 
another ſiſter. A. was a freeman of London, and 
his widow became entitled to one moiety of his 
perſonal eſtate, and D. and his wife, and the 
plaintiff E., to another moiety as next of kin. 
Articles of agreement were entered into in 1724 
between the next of kin and the widow, wherein 
it was covenanted, that 20,0007. South-Sea annui- 
ties ſhould be transferred to truſtees, who ſhould 
ſell them, and lay out the money in land, and 
ſettle it to the ſame uſes as were in the former 
articles, with a contingent proviſo, that if the 
widow died before the money was laid out it 
ſhould go to D. and his wife, and to E. equally, 
according to their reſpeCtive intereſts; and by 
theſe articles D. and E. covenanted, that if the 
flock ſhould fall ſhort to anſwer the widow's 
annuity of 800/. they would make it good. The 
itock was transferred to truſtees, and one of them 
laid out 164 J. annihilation-money to make up 
20,000 J. South-Sea ſtock. C. died, whereby the 
plaintiff became entitled as heir to all her real 
eſtate; but D. contended, that the ſubſequent 
articles had turned the money realiſed by the 
former into perſonal eſtate again, and that there- 
upon he became entitled to his wife's ſhare as her 
adminiſtrator. Lord Hardwicke was of opinion, that 
the * was not capable of changing the nature of 
her eſtate by articles, becauſe under coverture and 
unable to contract. | 

S. C. Before the wife could in this cafe have 


altered the property or courſe of deſcent, the. 


money muſt have been inveſted in land, and then 
ſhe might have levied a fine of it, and given it to 
her huſband ; or, upon coming into court, and 
conſenting to take this money as perſonal eſtate, 
and being examined as to ſuch conſent, it binds 
the money articled to be laid out in land as much 
as a fine at law would the land, and ſhe might 
diſpoſe of it to her huſband, | 

S. C. At law, money fo articled to be laid out 
in land is conſidered barely as money till the in- 
veſtiture, and equity alone views it in the light of 
the real eſtate; therefore this court can act 
upon it as its own creature, and do what a fine at 


common law can upon land. 
15 S. C. 


— 


| 
5 
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S. C. Lord Hardwicke was of opinion, that the 
articles in-1724 do not import any variation of 
this eſtate from real to perſonal; for it being 
agreed that the 20,0007. ſhould be transferred to 
truſtees to buy land to be ſettled to the ſame uſes 
as in the articles of 1715, there is no doubt but 
this money is to be conſidered as realiſed, and the 
articles have made no converſion of the eſtate 
from real to perſonal. 

S. C. The whole produce of the 20,000/. South- 
Sea annuities is to be laid out, when ſold, in the 
purchaſe of land, and not 20,000/. in money 
only; as all the parties, having any intereſt in the 
perſonal eſtate of A., agreed they ſhould be tranſ- 
ferred to truſtees to ſell, and lay out in land the 
money ariſing thereby. 


41. Where a feme covert has a ſeparate power 
over her eſtate, and may diſpoſe of it by will, 


whatever ſort of writing ſhe leaves ought firſt to . 


be propounded as a will in the ſpiritual court; and 
if no executor is therein appointed by her, the 
ſpiritual court will grant adminiſtration to the huſ- 
hand with ſuch teſtamentary paper annexed. 

S. C. Where a power to diſpoſe by will requires 
that the will ſhould be ſealed, the ſealing of ſuch 
will cannot be diſpenſed with. 


42. Diamonds given to the wife by the huſband's 
father on her marriage with his ſon are conſidered 
as a gift to the ſeparate uſe of the wife, and ſhe 
is entitled to them in her own right. 

A preſent by a ſtranger to the wife during 
coverture muſt be conſidered as a gift to her 
ſeparate uſe, though not ſo clear a caſe as the 
other, 

Money was appropriated for a wife's ſeparate 
uſe, and was decreed for her accordingly. 

Trinkets given by a huſband to his wife de- 
termined to be her ſeparate eſtate. 


Where a huſband gives things expreſsly to a 
wife to be worn as ornaments of her perſon only, 


they are to be conſidered merely as paraphernalia; 


for if they were to be conſidered as a gift, ſhe 
might diſpoſe of them abſolutely contrary to his 
intention. | 

A huſband may alien the jewels a wife wears 
for the ornaments of her perſon. 

If a huſband pledges the wife's paraphernalia, 


and leaves a ſuſſicient eſtate to redeem the pledge, 
5 % | e 


Note; It appears that 20,0097. 
South-Sea annuſties were then 
more than equal to 20,0001, in 
money, and that the whole pro- 
oo was decreed to be laid out in 

nd, : 


5 July 1744, cor. Hardw. C. 
Roſs v. Ever, 3 Atk. 160, 
Vide Dormer v. Thurland, 

2P. Wms. 506. 


Vide Bull. N. P. 2 edit. P+ 263. 
and Will. Rep. B. R. 313. 


24 Nov. 1746, cor. Hardw. C. 
Grabam v. Londonderry, 


3 Att. 393» 


Ide Mrs. Hungerford's caſe. 


Vide Lady Cowper's caſe, Lucas 
v. Lucas, 1 Aik. 270. Brink- 


man v. Brinkman, 19 Nov. 1740. 
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Vide Tipping v. Tipping, 
1 P. Wms 730, 


6 Dec. 1746, cor. Hardw. C. 


| Darley v. Darley, 3 Ath. 399 


In Lee v. Prieux, 3 Bro. Ch, 
Ca. 38 3. Sir R. P. Arden, NI. R. 


i, ch 's caſe, as it ſtanas in Atk. 


is of no authority, but his Honor 
there fiaied the caſe correctly 
from the Regiiter Book, fo. 263. 
A. 1746. . 


* a Mar. 1747, cor. Hardw. C. 
Coomes v. Elling & Ux, 
3 Ath. 676. 


Baron and Feme, $ 4- 


ſhe is entitled to have it redeemed out of his per- 
ſonal eſtate. a 


The right of a wife to paraphernalia is to be 


preferred to that of a legatee, which is a ſtronger 


caſe, and has been followed by the court ever 
ſince. | 

As the diamond necklace in this caſe has been 
ſold, Lady Londonderry is entitled to an account 
—_— to the value at which it has been 
old. 


43. Where an eſtate is given to a huſband for 
the /ivelihood of his wife, he may be conſidered as 
a truſtee for her ſeparate uſe, 

To make a ſeparate truſt technical words are not 
neceſſary. 'The word /ivelihood is ſufficient to ſhew 
the intention of the teſtator, that it ſhould be for 
her /ole and ſeparate uſe. | 

There is no caſe where it has been held that a 
mere voluntary promiſe of a huſband to a wife, 
and executory only ſhall be carried into execu- 
tion by the court of Chancery; for it is nudum 
pactum. 


44. If a freeman of London diſpoſes of his pro- 
perty in ſuch a manner as not to take place till 
after his death, it is a fraud on the cuſtom. 

In this caſe the freeman poſſeſſed of a perſonal 
eſtate lays it out in the purchaſe of a leaſehold 
eſtate for the joint lives of himſelf and wife. 
The conſequence is, that the huſband might have 
diſpoſed of the whole. 

It was ſaid if the wife ſurvives, . the moment 
the huſband is dead this is to be taken out of his 

rſonal eſtate; for that it does not come to her 

y the gift of the huſband, but by the operation 
of law ure accreſcendi- and yet it muſt be al- 
lowed, that the huſband in his lifetime had equal 
power to diſpoſe of this as any other part of his 
perſonal eſtate; for the wife cannot during the“ 
coverture acquire any property diſtin from the 
huſband. | 

If it had. been conveyed to truſtees for the 
ſeparate uſe of the wife in poſſeſſion, Lord Hard- 
wicke was inclined to think ſuch a gift would have 
been good, 

Decreed the leaſehold eſtate ſo purchaſed to be 


ſold before the Maſter, and the produce to be ap- 


plied in like manner as the reſt of teſtator's per- 
ſonal eſtate. ED 58 


45. Ap- 
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ic. Appointment by a will by a feme covert 16 Nov. 1748, cor. Hardw. C. 

„ a power muſt be executed ſtrictiy Vide Lat — — 8. 

according to the requiſites in the power. — — 


46. A woman ſeiſed of copyhold lands mar- 13 Ap. 1749, cor Hardw. C. 
ries, and during coverture, without her huſband's . Philips, 1 Vu. 229+ 


po - + Hardw. doubted how far 

joining, but in his preſence, ſurrenders her copy- 
muſt take the lands by the ſur- 

not being before the court, it was ſent to be 
becauſe he muſt come under the 
ther it is to take place immediately or in futuro. The quere then is, if the wife can make ſuch a 
was not before Lold Harwicke, his lordſhip inciined to think that the frame of the ſurrender created a 


. this ſurrender could be good to 
old to the uſe of her will or appointment, and 
render of which the inſtrument of 
ied, 
1 eſtate of the lord, and by that 
ſurrender ? A ſurrender ditters from a fine, which is good againſt the wife's heir by eſtoppel, 
probability that there may be ſuch a ſurrender, otherwiſe ic is ſtrante that the ſteward ſhould take it when 


the uſe of the will, The perſon 
then deviſes it to 4. The fact of the ſurrender 
appointment only directs the uſes, 
medium there muſt be a ſurrender into the hands of the lord to make an appointment effectual, whe- 
though 
it paſſes no eſtate ; but if a ſurrender is bad, there will be no eſtoppel, Though the fact of the Pres 
the huſband was preſent. a 


47. Where a perſonal eſtate is given to the 
ſeparate uſe of a feme covert, ſhe is conſidered as 
a feme ſole, and may diſpoſe of it, and all that 
accrues, where the is beyond the age of ſeventeen, 


48. A. V. gives (by will) his moiety of G.W.'s 
eſtate to E. C. for life, remainder to E. X. for 
life, remainder to ſuch of the children of E. X. 
as ſhould be living at her deceaſe. This was 
directed by the court to be laid out in Sauth- Sea 
annuities, and the intereſt to be paid according to 
teſtator's will. The huſband of E. K. aſſigns this 
legacy to one B. to ſecure 1501. upon a contin- 
gency mentioned in his aſſignment which recited 
the decree: the huſband became bankrupt before 
the contingency happened upon which his wife 
was to take, B. waived his aſſignment, and choſe 
to come in as a general creditor, and aſſigned the 
legacy to the bankrupt's aſſignecs. One of E. &.'s 
children petitioned that the South-Sea annuities 
might be transferred to her as one of the legatees 
of A. V. Per curiam.—A huſband cannot in law 
aſhgn the wife's poſſibility nor his own poſſibility, 
but equity will ſupport ſuch an aſſignment for a 
valuable conſideration. This caſe is rendered par- 
ticular by a decree, which ordered the money to 
be paid to the uſher of the court; and alſo in re- 
gard that the huſband's aſſignment to B. was not 
abſolute, but in the nature of a ſecurity only, and 
is now come back into the hands of the aſſignees 
of the huſband. The particular aſſignee having 
taken with notice of the wiſc's equity, and the 

bankrupt's 


30 May 1749, cor. Hardw, C. 
Hearle v. Greenbank and others, 


3 Ath. 709. 1 Yes. 303. 


Several of the hooks ſay an 
infant above fifteen may give a 
perſonal eſtate by will. 


31 July 1749, cor. Hardw. C. 

Grey v Kentiſh, 1 Att. 280. 

This caſe is not properly re- 
ported by Atkins, for by the Re- 
giſter Book, fo. 532. A, 1743, 
the bankrupt was one C., who 
married one of the children of 
E. X., and who made the aſſign- 
ment to B. in the mother's liſe- 
time; and C. having died before 
the mother, his wife, on her mo- 
ther's death, petiti ned to have 
her ſhare of the South Sea ag- 
nuities transferred to her, which 
was ordered accordingly, notwi 
ſtanding the oppoſition of the ge- 
neral aſſignees of C. 


1 Baron and eme. 54. 
bankrupt's aſſignees taking ſubject to the ſame 

equity, it is the wife's property, and decreed the 

ſtock to be transferred to her, 


26 July 1750, cor. Hardw. C. 49. A wife has a contingent intereſt under a 

Ward v. Shallett,”2 Ven. 16. bond given by her huſband before marriage. 

See this caſe fully ſtated, 2, f. 9. A frerwards ſhe has a legacy from her father, 
which is not protected by truſtees. With the 
privity and conſent of her friends ſhe parts with 
her contingent intereſt under the bond, and a new 
ſettlement is made on her by agreement. This is 
good againſt the creditors of the huſband. 


2 
n Wege, by deed aſſigns part of his perſonal eſtate in truſt 
i decree to defeat the cuſtom. Fur the ſeparate uſe of his daughter; he was then 
His lordſhip cited Blunden v. aged ſeventy- two, ill of the gout, and died in two 
Barker, 2 P. Wms. 634. Rau- days after. The daughter had been married with- 


— re brp Your out conſent, but the teſtator was reconciled ; on a 
665., and Hall v. Lumley in bill by the huſband to ſet aſide the teſtator's aſſign- 
—— cited, which fis lord ment. Held this is a teſtamentary diſpoſition in 

ds: : fraud of the cuſtom, and may be diſputed by the 


huſband of the daughter. 


a$ July 1755, cor. Hardw. C. 5 1. Though the bill of the huſband and wife in 
—_— Dee, her right is the bill of the huſband, yet where a 
*** proper ſettlement is made, the court will decree 

the money to the huſband and wife jointly, and 

not to the huſband alone; ſo that he may receive 

it if he lives, and if he dies it will ſurvive to the 


wife. 


; 25 1755, cor. Hardw. C. Fo. A freeman, on the ſame day with his will, 


21 OR. 1755, cor. Hardw. C. 52. A ſettlement in conſideration of marriage, 
Garforth v. OO _ 676. the wife's preſent fortune and ſubſequent cove- 
e Parker d Windtam, nants; one of which was, that the mother ſhould 


in Ch. 412 give to the wife, or any child, equal ro what was 


given to the reſt. The mother leaves the wife a 
legacy, and by lapſe part of the reſidue alſo comes 

to her: the wife ſurvives the huſband. What the 
huſband had not reduced into his poſſeſſion goes 
to the wife's repreſentatives by ſurvivorſhip, not to 
his L there being no contract to give him a certain 
right. i 


30 July 1754, cor. Northington, c. 53. By marriage · articles J. S. covenanted that 
Bramball v. Hall, his intended wife, who was ſeiſed of an eſtate in 


n. 467. 1 Eg. c. 6! fee, ſhould have power by deed or will to diſpoſe 
| of her eſtate after her death to any perſon whom- 
ſoever, and that he would do any act to confirm 

the ſame. Subſequent to the marriage ſhe con- 


veyed to truſtees by leaſe and releaſe, (reciting the 
articles,) 


* 


AM *. 
* * 4 * 
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articles,) to the uſe of her natural fon. After- 

wards ſhe and her huſband joined in a fine of the 

premiſes to other uſes. Per Northington, C.— 

The wiſe having the legal eſtate, the leaſe and 

releaſe were not good to pals her eſtate, either as 

a conveyance or as an execution of a power; ſo 


the eſtate paſſed by the fine, 


54. By marriage-articles a power was reſerved M. 1764, cor. Northington, C. 


| wiſe of diſpoſing of her eſtate real and ib v. Englefield and another 
to the — Amb! 468. 1 Eg. Abr. 61. : 


perſonal by deed or will. She being entitled to Wughe v. 14. Cltogan (next 
the truſt of an eſtate _—_ cg deviſed — 22 ſeems to by $.-C. affirmed 
ſame by virtue of ſuch power. Per cur. —The #2 Pom. Hoc. 8 
articles an a good 41 of the eſtate, and Church v. Pevett, eb. 17506. 
the will is a good appointment (a). _ 

There are many inſtances where the court had 
refuſed to aſſiſt the defect of an intended legal | 
conveyance againſt the heir, if there was not a » 7ide Bramhall v. Hall, & 
meritorious conſideration * ; but here the proviſion which caſe the confideration was 
is for children, therefore meritorious. 9 


55. A woman, entitled to the truſt of a rever= s Dec. 1766, Dom. Proc, 
fron in fee of lands, enters into articles previous MUSES * 
to her marriage, whereby it is ſtipulated, that all This tems to be the Lime cafe 


her eſtate ſhall be conveyed to truſtees for her own as Wright v. Englefield, ante. 
uſe, and ſubje& to her own appointment. The 
marriage takes effect, and ſhe afterwards makes 
an appointment in favour of her huſband and 
children. Held; that this appointment was good, 
although no conveyance of the reverſion was ever 


GI « nor any fine thereof levied. 


56. A real and perſonal fund was ordered to be p. 1789, cor. Thurlow, C. 


converted ; i Reabinſon v. Taylor and another 
rted into money; the produce to be paid to Xr 


the wife of the bankrupt for life without farther vide Mites v Williams, - 


diſpoſition, The third part of the perſonal eſtate 1 P. Wms. 249. 
(which belonged to the wife as one of the next of 1 


kin) was ſo veſted in her on the death of the S. ddington v. Kinſman, 
teſtator as to go to the huſband's aſſignees, and is 
not a new intereſt ariſing to him upon her death. 


57. Where perſonal property is given to a M. 1789, cor. Thurlow, C. 


feme covert to her ſole and ſeparate uſe, ſhe may -— 22 — 


diſpoſe of it by will without the aſſent of her pie Pescock v. Moak, 
huſband. : 2 Veſ. 190. 
Wright v. Lord Cadogan, 
6 Bro, P. C. 156. Hearle v. Greenbank, 1 Veſ. 298. 
Note; Ld, Chancellor (in this cafe) ſaid, © All the caſes ſhew that perſona: property, where it can be 
«& enjoyed leparately, mult be ſo with ail its incidents, and the jus diſponendi, is one of them. 


58. A feme covert is a feme ſole, as far as the in- 21 Jun* 1790, cor. Thurlow, C. 
ſtrument creating her ſeparate eſtate makes her Pybus v. Smithy 1 Vf. jun. 189. 
f proprietor; 


336 B—32 
This cauſe came on upon the 


report in Aug. 1791 
Vide 3 Bro. Ch. Ca. 340 · 


Vide Ld. Loughborough's ob- PO 


ſervations on this caſe, p, ſ. 7+ 


T. 1792, cor. Lds. Comrs. 
Ma ers V. Fuller, 
4 Bro, Cb. Ca. 19. 1 Ve. jun. 513. 


3 2792s in Scacc. 
Sawer v. &, 1 Anftr. 63, 
Fide Campbell v. French, 

3 Vel. jun. 323- 


— 


Nite; It would be diffi- 
cult to direct any mode of ſettle- 
ment which would not be done 
away by the Pruſſian laws. 


T. 1793, in Scace. 
Hardwick v. Mynd, 1 Anftr. 274+ 


"Mw 
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proprietor; and if ſne pledges it according to her 
power, the truſtees m hold to the uſes ſhe ap- 
ints: but where under her power ſhe appointed 
for the benefit of her huſband, and as a ſecurity 
for the payment of his debts, an inquiry into the 


circumſtances was directed, and it was referred to 
the Maſter accordingly. 


59. A married woman, having ſeparate pro- 


perty, agrees with the landlord to pay an addi- 


tional rent for her huſband's houſe, unknown to 
him, in conſequence of having it better fitted up. 
She dies, and the huſband then diſcovering the 
agreement, files a bill for the return of the money, 
and to have the agreement delivered up as fraudu- 
lent on him. Bill diſmiſſed without hearing coun- 
ſel for the defendant. 


60. A wife was entitled to a diſtributive ſhare 
of an inteſtate's eſtate. 'The court took it into 
conſideration whether they would order the money 
to be paid to the huſband or ſettled on the wife. 
Upon reference to the Maſter he certified, that 
by the laws of Pruſſia, of which they were inha- 
bitants, the whole perſonalty of the huſband and 
the wife is abſolutely at his diſpoſal during the 
coverture, but on the death of either it is divided 
between the ſurvivor and the heirs of the deceaſed. 
The wife made no application to the court to have 
it ſettled or otherwiſe. The court inquired what 
was the cuſtom of London in ſuch a caſe, and then 
ordered the money to be paid to the huſband. 


61. Where money is declared to be due to a 


feme covert, the court will not, on motion, direct 


it to be paid to the truſtees on her marriage ſettle- 
ment till it is reported by the Maſter that there is 
a ſettlement, and then the court will order the 
money to be paid over according to the truſts. 


Nothing in this caſe was taken by the motion. 


T. 1793 cor. Loughb. © 
D. of Bolton v. Williams, 
2 Veſ. jun. 150. 156. 

& Bro. Ch. Ca. 309+ 31 1. 


62. Where there is an aſſignment by a married 
woman of her ſeparate property in the hands of 
truſtees, the aſſignee may come for execution of 
the truſt into equity; for her diſpoſition is valid to 
the extent of her power: but a general creditor 
cannot come into equity to have his debt ſatisfied 
out of that property. 

8. C. Equity will not make againſt a mar- 
ried woman a contract on which ſhe cannot be 
ſued at law, 

63. A 


ä 
5 


N 
fl 
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63: A feme covert, entitled to the intereſt of _— e ee f 
N. . , : v. re, 2 . 
money for her life with power of a intment as Upon the hen 7 2 
to the principal, teceives a part of the principal cv, cjlim of the huſbands 
for her neceſſary ſupport, and appoints to her huſ- Lad. Ch. Baroti was glad: to find 
band, and dies. He cannot claim that part of the . Ms own mind a fufficient 

* OY > 1 ground for rejeQing it; be ad- 
principal from the truſtees received by her for her mitted the principie-Yaid downs 
ſupport. ; that where under a will one has 

| ä the intereſt of à ſum of money 
for life, with « general power of appointment, the ntee does not take under the appointor but 
under the original will. The appointor is only the inſtrument to convey the firſt teſtator's bounty. 
Here the money was applied for the n«ceſſary ſupport of the wifez which the haſband was bound to dog 
and for which he became a debtor; and Thompſen, Bar. added, that if the appointment had been 
to a ſfranger the truſtees muſt be allowed this payment as agaialt the huſband, it being a debt contracted. 
for his wiſe's ſupport. 

64. The rule that a feme covert is to be con- M. 1794, cor. Loughb, 
fidered as a feme ſole as to her ſeparate property "_ = — : q Jun. 498. 
does not extend to tranſactions with her huſband. * „ Re 


Pawiet v. Delaval; 2 Veſ 663. 


65. Huſband and wife by indenture aſſigned (in 24 July 1795, cor. M. R. 
truſt for the huſband) perſonal property bequeathed Vl v. Re, Li. jun. 654 
to the wife, and in poſſeſſion of the adminiftratoft - 
the huſband by will gave the reſidue of his real 
and perſonal eſtate in truſt for his wife for life, 
remainder over, and died. Upon the bill of the 
wife and her ſecond huſband, the deed was del 
vered up to be cancelled on their watving all 
benefit under the will. 

S. C. An action againſt an executor by a huf- 
band, for perſonal property bequeathed to his wife, 
does not lie. | 


66. A teſtator gave 100c/. ſtock to a martied z Dec. 1796, cot. M. K. 
woman for her ſeparate uſe, and whenever ſhe 0, 
ſhould die to be 3 in her own power to Thi (eb Ks thats 
diſpoſe of it by will to ſuch perſons or purpoſes as Standen d. Standen, 2 Vef. jun, 
ſhz ſhould think proper; but in cafe of failure of © args _ 
any ſuch diſpoſition or appointment to go over. Ms — as ag — 
This is not a power, but an abſolute gift, qualified 2 Bi. Cb. Ca. 294. which is fully 


only to exclude the huſband upon the death of the n Ld. Ch. in 

wife; therefore it paſſed by general words in her e av Buckland v. Bartop, 

will. 2 H. Blackſt. 136. Langham v. 
. Neuay, 3 Veſ. jan 467. 

67. A married woman living in America being 24 Feb 1747. cor. Loughb. C. 
entitled to a legacy, a commiſſion to examine her Campbell v. Frenchy 
would have been directed had ſhe not been exa- 1 
mined under a commiſſion iſſued by the American | 
government, which was conſidered ſufficient. Lord L 
Chancellor thought much depended on the law of 
the country where the party reſides (a) whether (a) Yide Sawer v. Shute, 
the money might not be paid to the huſband, but 1 Anſtr. 63, 
he apprehended that in America they difpoſed 

al * exaQly 
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exactly the ſame as in England. His lordſhip de- 
creed the executors to' transfer the legacies to the 
Accountant-General, with liberty for the legatees 
to apply by petition, without iſſuing any commiſ- 
fion in this cafe. 


Of the acts of a feme covert, and the reſpon- 
ſibility of the huſband for the ſame in caſes 
where ſhe cannot be conſidered a feme ſole, 
lee poſt, /. 6. | 

Of the private examination of a feme covert, 
and her conſent to part with her perſonal pro- 


perty in analogy to a fine at law, vide poſt, ſ. 7. 
Of the wife's paraphernalia and pin-money, 


ſee poſt, ſect. 12. 

Where a feme covert living apart from her huſ- 
band, and having ſeparate property, ſhall be 
conſidered a feme ſole, vide po, /. 13. 


Sec. 5. Of the Acts of the Wife when 
Sole, and how far the Huſband ſhall 
be bound thereby. 


p 1082, Cane. 1. 42 — parol by a feme whilſt ſole, that 
Geilmere v. Pattiſon, if the died without iſſue, ſhe would leave 


1 Ne 48. 1 £9. Abr. 17. pl 4. . 
Fe ns > Mclibe, her heir at law the land or 500/. decreed to be 


where ſuch an agreement after an executed. 
eftate-tail was decreed, 1 Ch. Rep. 253. 


H. 1684, Canc. 2. Upon arguing exceptions to the Maſter's re- 


WW 18 %, zg. port, the queſtion was, how far the ſecond huſband 
(a) Bat here theres bo ſuch is liable to a devaſiavit and breach of truſt of the 


fund out of which 10 make ſatiſ- Wife, and her firſt huſband. Per cur, — Where 


faction for the breach of truſt, there is a bond there is a lien by deed, and the 
the ſecond huſband muſt pay it, 


and take his wife chargeable with ſecond huſband is bound; but w ere the breach 

that as well as other debts. Cu- or debt is by ſimple contract, the plaintiff ſhould 

pin and Smith, 1 Ch. Ca. 80. follow the eſtate (a) of the wife in the hands of 
the firſt huſband's executor, 


P. 168, Cane. 3. An ofſignment by a widow (juſt before her 


IIS: 35-056. fecond marriage, and without the privity of her 
Ile Cotton „ King, 2 P. ſecond huſband) of a term of years in truſt for 


Wms. 358. 674. Hunt v. Mat- herſelf and child, held good; but a power reſerved 


thews, x Vern. 408. Howue v. therein to diſpoſe of the remainder of the ſaid 
Hooker, 2 Ch. Rep. $1. Poul- f ſe of herſelf and child. hel 
fon v. Wellington, 2 b. Wms. 633. term after the deceale of herfelf and child, held 


Thomas v. Williams, Mcf. 177. void, becauſe ſuch remainder, not being diſpoſed 


8 v. Bowes, 2 Bro. of by her before marriage, veſted in the haſdand. 


H. 1696, cor. [efferies, C. 3. A conveyance, made by a woman of her 


Carteron & Ux. v. Ld. Doja& al. eſtate to truſtees before marriage in truſt as ſhe 


2 Vers. 17. 1 Ef. Abr. 59. pl 3. ſhould 


Cr. Afr of Fene dum ſola. 
ſhould appoint, without the privity of her intended 
| Huſband. Decreed the huſband ſhould have che 
poſſeſſion of the eſtate, and that the truſtees 
ſhould convey it to the ſix clerks, ſubject to the 
further order of the court. | | . 
5. A widow, before her ſecond marriage aſſigns 
over the greateſt part of her eſtate to the value of 
Bool. for the benefit: of her children by her firſt 
huſband, Though this was done without the 
conſent of the ſecond huſbaud, yet, being to pro- 


decreed to be good. 


of aſſignment, was decreed to pay 8oo/l., which 
was proved to be the value of the goods aſſigned, 


6. A man marries an executrix. He ſhall 
anſwer for ſo much of the perſonal eſtate as ſhe 
poſſeſſed, though he took 'it as a portion, and 
this in fayour of the heir, though 
creditors in the caſe. 


7. Feme adminiſtratrix waſtes the aſſets of the 
inteſtate, then marries, aud dies, The huſband is 
liable to no more than the value of the aſſets 


intermarriage. 


8. Where a man married a woman trader who 
died, and at her death was indebted for wares 
which ſhe had bought, and which were by her in 
ſpecie at her death, and came to the hands of her 
huſband. Though a bill be brought againſt him 
that he may either pay for the goods or let the 
creditors have them again, yet he may inſiſt he is 
neither executor nor adminiſtrator to his wife, and 
therefore not liable to debts, and that all her 


er 
goods belong to him IS Sed quere ? 


9. Defendant married an adminiſtratrix to her 
former huſband, to a ſhare of whoſe perſonal 


likewiſe entitled to a third, and before her ſecond 
marriage had waſted great part of the eſtate, and 
then died, Bill againſt the huſband for an ac- 
count of the eſtate, and ſatisfaction for plaintiff 's 
ſhare. At the Rolls an account was decreed to 
be taken of what had come to the hands of the 
adminiſtratrix before her ſecond marriage, and 
for ſo much plaintiff to have ſatisfaction againſt 

; 131 defendant, 


* 6e w 9 


which came to his or his wife's hands after the 


eſtate plaintiff was entitled : the admiviſtratrix was 


* wall 
Boa 339 
Vide Hunt v. Matthews, 
. 2 Ver 408. 


M. 766, cor. M. R. 
Hunt v. Manthewos, x Vir. 408. 


1 B. Abr. 59. N. 5. 


vide for the children of the firlt marriage, it was 


The ſecond huſband, having ſuppreſſed the deed 


P. 1688, cor. Jefferies, C. 
Batcbelor v. Bean, 2 Vern. 61. 
1 Eg. Abr. 60. pl, 2. 


cre were no 


M. 1689, Cane. 
Sanderſon v. Crouch, 2 Vern, 118. 
I Eg. Abr. 60. pl. 3 


T. 1700, Cane. 
Blackmore v. Ley, 
1 Ez A. 60. pl. 6. 

In E. of Thomond v. E. of 
Suffolk, 1 P. Wms. 469: L8. 
Paiker faid, that though the huſ- 
band in this caſe was not liable at 
law, yet he ought to be ſo in equi- 
ty ; and in Freeman v, Goddham, 
Ch. Ca. 235. Ld. Nottingham 
with ſome earneſtneſs fa'd, he 
would change the common law on 
this point, 


P. 1706, cor. Cowper, C. 
on Apveal from the Rolls, 
Poxell v. Bell, 
1 Eg. Abr. bo. p'. 7. 
Pree. in Ch. 255, 
It did not appear in this caſe 
what the wife had in her own 
right, and what as adminiftratrix, 
in which caſ-, though marriage is 
no gift in law of the goods which 
ſhe has in autry drait, And upon 
this reaſon only ate founded all 
the caſes where a ſurviving huſ⸗ 
band bas been charged with his 


U 


340 B—a Baron and Feme. \ 5. 


wife's debts. Vide Heard and defendant, ſo far as he had any eſtate of the wife; 


| — j 8 but for ſo much as had come to defendant's hands, 


461. or to his wife's after marriage, plaintiff to have 
ſatisfaction abſolutely. The decree was affirmed 
by Lord Keeper. Ko | | 

Vide Batchelor v. Bean, It was ſaid to have been ſeveral times “ held, 
| 2 Vern. 61. that where a man marries a woman without 

25 Ins Cork, ſtipulating for any particular fortune, or making 

Freeman v. Goodham, any ſettlement, if after the death of the wife, debts 
1 Ch. Ca, 295. of hers appear, the huſband, not being a purchaſer 


_— = —— — in ſuch caſe, ſhall be anſwerable for the debts of 


his wife without notice of her the wife in equity, as far as he had any money or 


debts or devaſtavits, guerre if he 
would have been li le, for he other perſonal eſtate of hers. 
would then have been a purchaſer of her fortune. All the ſubſequent caſes however ſeem contra the 


doctrine of the principal caſe. | 3 
* This was a dictum of Mr. Vernon, as of counſ-l for the plaint'ff in this caſe, who ſaid he had 


- often known it to be ſo held, and that one precedent in favor of a cieditor was worth three to the 
T. 1718, cor. Parker, C. to. A feme ſole indebted by bond married a 
FE. Thomond v. E. of Suffolk, died, leaving no legal aſſets. Bill againſt the hu 

£ Ea. . Sa 2 3. band, who Fad received a great portion in a term 

for years, goods, money, and jewels with his wife, 

in conſideration of which he made no ſettlement. 

It was urged, that though theſe were not legal 

aſſets, there was great equity that the huſband 

ſhould be charged, and not run away with his 

fa) In Blackmore v. Ley, Wife's fortune, leaving her debts unpaid (a), ſince 

1 Fq. a A ve A pa 4 . N 3 a 2 2 him- 

— a Ar elf a purchaſer of his wife's fortune. On the 

Fw foe — 7 rey — other ſide it was urged and inſiſted, that the huſ- 

Gited on his legal right, and equity band, nat being either executor or adminiſtrator (b) to 

gan ry the denne, his wife, was not liable at law to her bonds given 

paid at her death. r - TOY 

(5) It is upon this legal ground dum fold, and that, in the preſent inſtance, the 

that the courts ſo determine in huſband's caſe was favourable to him in equity, as 

5 he paid ſuch of his wife's debts as were diſcloſed 

| to him, and advanced conſiderable ſums for her. 

Per cur.— If deſendant had been either executor 

or adminiſtrator to his wife, or executor de ſon 

5 tort, he would have been liable at law as far as 

(e) Agreeable to this reſolution aſſets. It was the plaintiff's own neglect that he 

d Talbot determined the cafe did not fue on the wife's bond, and recover judg- 

Talk wy. Stamford, Ca. temp. ment during her life, Lord Chancellor would not, 

In the Office of Ex · cutors, in this caſe, make the defendant liable to the debts 


6. 17. f. 1. Mr. Wentworth of his wife contracted dum ſala (c), but diſmiſſed 
mentions this claſs of caſes as very the din with cofts. bl 


Þard, and proper for equity. 
T. 1725, cor. King, C. 11. A woman entered into a bond, and after. 
Joer don v. Foley, wards married, having brought her huſband a con- 


* _— „% fiderable fortune: the huſband conſtantly paid the 


zutereſt 


$5. AM of Feme dum (ola. 


intereſt of the bond during the life of the wife (a). 
Bill brought againſt the huſband for payment of 
the bond. | Reſolved that the huſband is only 
chargeable for what is ſued for and recovered in 
the lifetime of the wife. This is the clear law of 
the land, and unalterable but by act of parlia- 
ment; and therefore no room for equity to inter- 

ſe: although the wife brought ever ſo large a 
Raabe, the huſband is not liable either in law or 
equity. Bill diſmiſſed with coſts. | 


12. A. conveyed lands to truſtees for 99 years, 
if ſhe ſhould ſo long live, in truſt to the uſe of 
herſelf during widowhood, and then in truſt for 
her younger children, and afterwards married 
again. The children filed their bill to have poſ- 
ſeſſion, and the title-deed delivered up to them. 
The huſband by his anſwer inſiſted, that the con- 
veyance was made pending courtſhip, and was a 
fraud upon him. The court would not decree 
poſſeſſion, becauſe the conveyance was voluntary, 
but only decreed the deeds to be produced, and 
gave the children leave to w_ an ejectment in 
the name of the truſtees, which they did and re- 
covered, 'The huſband filed a croſs bill, alledg- 
ing, that the conveyance was made by his wife 
without his privity, and that ſhe appeared to be 
the viſible owner of the eſtate, which induced 
him to marry her; but ſhe proved that ſhe had 
publicly avowed her intention of providing for her 
children by her former huſband, being nine in 
number, and who were but flenderly provided 
for, and that her ſecond huſband was only a lieu- 
tenant on half-pay, in low circumſtances, and that 
ſhe brought him a conſiderable ſum of money, 
being executrix and reſiduary legatee to her former 
huſband ; ſo that it war evident there had been no 
fraud or impoſition intended on him, as he did not fo 
much as pretend he could make a ſettlement. For theſe 
reaſons the Lord Chancellor diſmiſſed the plaintiff t 
bill as to ſo much as ſought to ſet aſide the ſettlement 
made by the widow in truſt for her younger 
children, ſaying it was a very reaſonable thing for 
a widow, while it was in her power, to make a 
proviſion for her children by her former huſband ; 
and this being done before the widow's treaty of 
marriage with the plaintiff, and before ſhe thought 
of him, it would have been impoſſible to aſk him 
to be a party, and though the widow's aſſignment 
was mu le only to a friend, and not to a child, a 
Z 3 mere 
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Vide Freeman v. Goodhamy 
1 Ch. Ca. 295. 1 Eq. Abt. 60, 
pl. 5., and cited i P. Wms. 465., 
in which caſe the goods did not 
come to the huſband's hands till 
after the death of the wife; which 
e the creditor's caſe the 
harder, 


(2) There is no room in equity 
to charge the defendant from his 
having paid the intereſt; for 
during his wife's life he was Viable 


H. 1730, cor. King, C. 
King v. Cotton, My). 261. 
2 P. Ws. 357. 674. 
2 E. br. 53 pl. 10. 131 pl 4. 
Nate ; The court refuſed to 
grant any injunction to ſtay the 
proceedings on this eject ment. 


Note; A ſettlement made by a 
woman before marriage, without 
the privity of the intended huſ. 
band, ſeems to be fraudulent, 
vide Hunt v. Matthews, 1 Vern. 
408. Howard v. Hooker, 2 Ch. 
Rep. 8. Poulſon v. Wellington, 
2 P. Wms. 333. Thomas v. 
Williams, Moſ. 177. Lady Sttath. 
more v. Bowes, 2 Bro. Ch. Ca. 345. 
in which lat caſe Mr. Juſt. Buller 
ſaid, it was material to obſerve 
that the reporter in his report of 
the principal caſe adds, „ for 
« theſe reaſons Ld. Ch. diſmifli:d 
& the plaintiff's bill, &c. ;“ for 
the concluding reaſon given by 
the counſel is, that there was na 
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frond or Jppoſition den the =_ mere voluntary gift before a marriage treaty, in 2 
1d, vh did | 2 . ( . T4 g 4 
e - Cafe fo circumilanced, might be binding 


H. #735, cor. Talbot, C. 13. A woman indebted dum ſold, marries, and 
E & Us. v. Stanford, brings a portion to her huſband, and dies. Equity 
Go, temp. Told. 173- will not help the treditors againſt the huſband to 


2 25 of ppb ap 3. the value of what he received with his wife (a). 


(a) Ld. Ch. in pronouncing So, on the other hand, where a woman indebted 


his — is this 25 Gid, — dum ſold marries, and brings no portion to her huſ- 
pony —_— de wifes band, and a creditor of the wife, when ſole, re- 


debts, unleſs contracted during covers judgment againſt him in her lifetime for the 


coverture, except where the cre- debt, and then the wife dies; equity will not re- 
ditor recovers judgment againſt ,. | . . 

the huſband in the lifetime of the lieve the huſband againſt the judgment. 

wife. And his lordſhip ſaid, he did not ſee how any thing leſs than an act of parliament could alter 
this law. But the wife's choſes en action are aſſets, and will be liable pro tanta. In Freeman v. Goode 
ham, Ch. Rep. 295+ there was ſome reaſon for the court to be provoked, when the goods themſelves 
continued after the wife's death in the hands of the huſband, who notwithſtanding refuſed to pay for 
them. It is true the Ld. Ch. over-ruled the demurrer; but what was afterwards done in the cauſe does 


not appear (1). Neither in Powell v. Bell, Prec. in Ch 256 (2). does it appear that aoy notice is 


taken of what eſtate the wife had in her own right, and what as adminiftratrix of her huſband. His 
lordſhip ſaid, if he r:lieved againſt the huſband becauſe he had a ſufficient portion with the wife, he 
ought by the ſame reaſon to relieve a huſhand againſt whom a creditor had recovered judgment where he 
had no portion with his wife. If the law as it now ſtands be inconvenient, it will be a good reaſon for 
the legiſlature to alter it (3) : but till that is done, equity cannot interpoſe, and the preſent law muſt 
take place. The next day the caſe of Thomond v. Suffolk, in 1718, x P. Wms. 466., was cited 
and inſiſted on in point, on the authority of which caſe Ld. Talbot made his decree as before ſtated. 
Note ; Jordon v. Foley, Sel. Ca. in Ch. 19, 20. was determined by Ld. King in 1925 on the ſame 
rinciple. | 
r (x) The event of this cauſe does appear in the Regiſter Book ; it is the caſe of Freeman v. Goodland : 
the defendant (in that caſe) martied the teſtator's widow, who had bought goods of the teſiator's 
executors. After the widow's death the executors brirg their bill (int. al.) to be ſatisfied for theſe 
goods: defendant demuried, and the demurrer was over-ruled, 18 Dec. 1675. At the hearing of the 
cauſe, 2 Dec. 1673, the defendant inſiſted that the wife had a property in theſe goods at the marriage, 
and that they were part of her portion. Vet, to avoid trouble, (though he contended he was not 
liable,) he offered to pay for the goods on having an aflignment made io him of ſome deaſehold eftates 
mentioned in the cauſe ; and the decretal order runs, that the defendant Goodland do pay to the ſaid 
«« executors the ſum of 350 J. reported due to them on account of the ſaid goods, according to his 
#* offer aforeſaid.” This being a decree in conſequence of the defendant's offer, the point was not 
determined in this caſe : perhaps the defendant not liking the appearance of his caſe, on arguing the 
demurrer, was induced to make the offer mentioned. 

(2) This ſeems to be the only caſe which is contradictory to the preſent point; though Mr. Vernon, 
of counſel for the plaintiff in this cauſe ſaid, he had often known it to be ſo held; and that one 
precedent in favour of a creditor was worth three to the contrary. 

(3) Notwithitanding the earneſtneſs with which Lord Nottingbam declared he would alter the com- 
mon law on this point, being diſſatisfied in the cauſe of Freeman v. Goodiand, and the diſſatis faction 


Mr. Wentworth expreſles in his Office of Executors, c. 17. f. 1., the legiſlature does not yet fee that 


it is a law grievous enough to be altered: for it ſtill remains in flat que, ynchanged by any par- 
l;amentary interpoſition. | 


2 Mar. 1737, cor. Harde. C, 14. A widow had two children by a former 
Newſtead and others v. Scarlet ard huſband, and no proviſion made for them, and 
ebene 3 Alt. a6. theſe two children had each of them a child ; and 
being in poſſeſſion in her own right of freehold, 

copyhold, and leaſchold eſtates, by articles before 

her ſecond marriage, to which her huſband was a 

party, and by his conſent conveys the whole to 

truſtees, that they may divide the freehold, copy- 

hold, and leaſehold, if no ifſue of the marriage, in 

moieties, one to the plaintiff her grandſon, his heirs 

and 


2 


$5: 
and aſſigns, the other to her grand- daughter in 
fee; provided, if there ſhould be any child or chil. 
dren of the marriage, that child or children to have 
an equal ſhare of the ſaid eſtates with the grand- 
ſon and grand-daughter. The huſband and wife 
afterwards mortgaged the ſettled eſtates to perſons 


As of Feme dum ola. 


who had notice of the ſettlement. The ſettlement 
held to be no voluntary agreement, but a binding 
one; and ſaid by the court There was no inſtance 
where ſuch a limitation has been held fraudulent 
and void againſt ſubſequent purchaſers or cre- 
ditors; for if it ſhould, no widow on her ſecond 
marriage would be able to make any certain pro- 
viſion for the iſſue of a former marriage. 


15. A commiſſion of bankrupt having iſſued 


againſt a married woman, on a trading and act of 


bankruptcy before marriage, ſuperſeded {on the 


ground of her marriage) as illegal, 


g 82 
; Ti 
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The ſtatutes 13 and 27 Elis. 
declare, voluntary conveyances 
made againſt purchaſers for a va- 
luable conſideration or bona fide 
creditors to be trgpdulent. 

In Jenkins v. Remiſh, Hardr. 
195. Lev. 150. 237. Ch. Ca 105. 
Gilb. Ch. Rep. 2757 it is held, 
that in a marriage ſettlement not 
only the huſband, who is tenant 
for life, and the iſſue of the mar- 
riage, but a remote remainder- man 
ſhall be looked upon as a purcha- 
ler under the marriage ſettlement, 
becauſe all the contraQtors equally 
agreed to let in his intereſt, and 
the contract is meritorious, and 
therefore ſhall ſtand good to every 
perſon intereſted in the contract. 


M. 1787, cor. Thurlow, C. 
Ex parte Mear & Ux. 
2 Bro. Ch. Ca. 266. 
The creditors of the wife be- 
came the creditors of the huſ- 
band by the magiage, therefore a 


commiſſion cannot be ſupported againſt 4 feme covert. 


16, Lady S. filed a bill, whereby ſhe ſet forth, T. 2788, cor. Buller, J. abſ. C. 


that being entitled to an eſtate for life in divers 
lands, c. and being about to marry one Grey, 
ſhe, with his conſent, and for the purpoſe of pro- 


- viding for her children, conveyed by indentures, 


dated gth and 1oth of January 1777, her eſtates 
to truſtees, in truſt to pay the rents and profits 
during her life, to ſuch uſes as ſhe, whether ſole 
or covert, ſhould appoint, and that ſhe made an 
allignment of her perſonal eſtate to the ſame uſes; 
that afterwards (in fact within a week of the date of 
the ſaid conveyance) ſhe married the defendant one 
Bowes, who, aſter his marriage, by force compelled 
her to revoke the uſes of her former deed. She 
therefore prayed that the ſaid deed might be eſta- 
bliſhed ; that the inſtrument of revocation might be 
delivered up to be cancelled ; that Bowes might be 
diſpoſſeſſed of the eſtates, and that he and his 
agents might be reſtrained from receiving the 
rents. Bowes by his anſwer ſwore, that he had 
no notice of the ſettlement of the gth and roth 


January 1777 before his marriage. He alſo. filed 


a croſs bill, praying that the ſaid ſettlement might 
be ſet aſide as fraudulent, being executed by his 
wife before marriage without his knowledge, and 
in derogation of his marital rights; and that the 
deed of revocation might be eſtabliſhed. The fact 
that the deed of revocation was extorted by force 


having been eſtabliſhed by a verdict at law, the only 
2 4 queſtion 


Lady Sratbmore v. Baue, 
2 Bro. Cb. Ca. 345 
1 Eg. Ar. 59. 3 V jun. 28. 


Baron and Feme, 95. 
queſtion remaining was, whether the wife's ſettle» 
ment of gth and 1oth January 1777 ſhould be 
delivered up to be cancelled according to the 
2 of Bowes's bill? Per Buller, J., fitting for 

N Carleton v E. of Darſet, Lord Thur/ow,—The caſes on this point may be 
$ Vo. 17. and Edmonds v. divided into two claſſes: 1ſt, Thoſe relating to 

4 — nn 67 King women who never married, and who of courſe had 

ann F no children; 2d, 'Thoſe relating to women who 

had children by a former huſband, The caſes of 
the firſt clafs decide that if the wife holds out, 
that the hyſband will be entitled on the marriage 
to her property; the deed is void: but they go no 
farther. If ſuch deeds were univerſally void, the 
other claſs of caſes could not have exiſted; for 
children could make no difference if they are good 
in any caſe; to avoid them, the party muſt ſhew 
to the court that the huſband has been deceived; 
mere concealment is not enough, Again; Bowes 
the plaintiff here ſecks equity, he muſt therefore 
do equity, He demands to have this deed ſet 
aſide without offering to make any proviſion for 
his wife: this is a ground for refuſing relief. In 
all caſes where a huſband comes here for his wife's 
fortune, he muſt make a ſettlement. Decree 
therefore, that the deeds of gth and 10th January 
1777 be eſtabliſhed, and an account of rents and 
; profits againſt Bowes ſrom the filing of the bill. 

$- ©. 3 Mar. 1789. cor. Thurl.C. The law conveys the marital rights to the huſ- 
Do”: band becauſe it charges him with all the burthens, 
which are the conſideration he pays for them; 
therefore it is a right upon which a fraud may be 
committed. Out of this ariſes a rule of law, that 
the huſband ſhall not be cheated on account of his 
conſideration, 

S. C. A conveyance by a woman under any cir- 
cumſtances, and eyen the moment before mare 
riage, is good prima facie, and bad only if there 
be fraud; as where made pending the treaty with. 
out notice, 


1 Joly 1793, evr. Leaphb, C. 17. If x' woman conveys her property before 
— marriage without the privity of the intended huſ- 
Fide Strathmore . Bowes, band, it is fraudulent, and will be ſet aſide. 
3 Bro. Ch. Ca. 245. 1 Veſ jun: 23. 28. ' 


$ 6. 407 of Feme during Coverture. 


Sec. 6. How far the Huſband ſhall be 
bound by the Acts, or anſwerable for 
the Defaults of the Wife, and by his 
own Covenants on her Behalf: And 


herein of the Acts or Engagements of 


the Wife generally in Caſes where ſhe 
cannot be conſidered a Feme Sole. 


t. FEM covert trades by her huſband's conſent, 

and gives bills for money, and he receives 
the profits of her trade. If ſhe dies, and leaves 
a ſtock to her huſband, he ſhall be anſwerable 
for debts contracted in the trade, In this 
caſe the ſuit was againſt the huſband, after the 
wife's death, for 100/. borrowed by the wife, and 
an iſſue was directed to try if it was borrowed for 
carrying on the trade; for if it was, the huſband 
ſhall be decreed to pay it. 


P. 1697, cor. M. R. 
Bawyer v. Peake, 
2Freem. 2.15. 2 Eg. Abr. 133. c. t. 

A feme covert is not under a 
total diſability to contract; but if 
the huſband be aſſenting, it is ob- 
ligatory. If a woman ſeals a bond 
in the preſence of the huſband, 
and he ſtands by and doth not 
gainfay, it ſhall bind, which, bis 
Honour ſaid, he believed might be 
taken wut of the Book of Num- 
bers, where it is ſaid, if the hufſ- 


\ band be preſent and doth not gainſay, it ſhall bind. 


2. A feme covert, heir at law, and her huſband, 
(not conuſant of their right,) being drawn in tv 
execute articles for ſupplying the defects of-a ſur- 
render of copyhold lands to the uſe of a will, 
whereby they were deviſed to the plaintiff. Maſter 
of the Rolls would not decree the articles of- a 
feme covert for conveying her inheritance to be 
carried into execution, but diſmiſſed the bill, and 
left the plaintiff ro his remedy at law; and on 
appeal, Somers, C. S. afhrmed the decree upon the 
ground of the fraud, without regarding the inhe- 
ritance of the wife, 


3. Although the huſband by law cannot be 
charged with the debts of the wife after her de- 
ceaſe, unleſs judgment be obtained in her life- 
time, yet, where the wife brought the huſband a 
ſufficient eſtate, this court will make him anſwer- 
able after her death. 


4. Bill to compel the defendant and his wife to 
join in a fine to the plaintiff, purſuant to his 
covenant, in a conveyance. The defendant and 


his wife, and H. their ſon and heir, ſet forth in 


their anſwer, that defendant H. is tenant for life, 
remainder to his wife for life, remainder to the 
heirs of the huſband by his wife, remainder to the 

huſband's 


T. 1697, cor. Somers, C. S. 
Praten & Ur. v. Waſey & Ux. 
Prec. in Ch. 76. 

2 Eg. Abr. 85. el. 1. 

Vide Young \ Clark, Pree. 
in Ch. 638. Hicks v. Phillips, 
Prec. in Ch. 575. Seagnad v. 
Meale, Prec. in Ch. 560. Savage 
v. Taylor, Ca. temp. Talb. 234. 
236. Wooley v. Bryan, 2 Bro. 
P. C. 387. 4 in. Abr. . pl. 19. 
Carol v. Chamberlain, 14 July 
1721. Gro. & Rud. of Law & 
Eq. 19 Ca. &, 9. Toppe v. Stan- 
hope, 2 Bro. P. C. 18 3. 53 Vin. 


Abr. 533. pl. 32. Cole v. Gibbons, 3 P. Wms. 290. 


M. 1698. Canc, 
Ball v. Smith, 
2 Freem. 231. 


M. 175, cor. Cowper, C. 
Barrington v. Hern & al. 


5 Vin. Abr. 547. pl. 35 
2 Eg. Abr. 17. pl. 7. 
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covenant was, that the huſband 
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huſband's heirs; and inſiſt that nothing paſſed b 
WEEDS” | | the conveyance - but an eſtate for'life of the buf. 
IP band, and that the wife did not ſeal the deed. 

The huſband and wife were Decreed, that the huſband ſhould procure his wife 
partics to the deed, but yo ne to join with him in a fine to the plaintiff accord- 
band only ſeated it, 100987 "5 ing to his covenant, ſince he has taken upon him 
and wife ſhould levy a fine, and to do it, and the plaintiff hath paid the full value 


a fine ſur conuſans de driit, &c. of the eſtate, 


was levied by the huſband alone, 


p. 1777, cor. Cowper, C. 5. Where a feme ſole ſeiſed of land ſubject 
Bagot v. Oagbten, 1 P. II un. 348. to a mortgage marries B., and B. covenants in an 
Porteſe. 332+ Mad. 24). 361. aſſignment of the mortgage to pay the money, his 
f perſonal eſtate is not liable unleſs he has received 

( Vide Evelyn v. Evelyn, the money; foraſmuch as the debt (a) being the 
2 F. Wms, 659. Howell and wife's father's (by whom the eſtate was mort- 
Price, x F. Wins. 294+ (a.) paged), the nature of that debt was not altered by 
the huſband's covenant, which can only be con- 

fidered as an additional ſecurity to the mortgagee. 

Vide Tate v. Auſten, 1 p. From hence it may be inferred, that if a feme 
Wms 264. Lewis v. Nangle, ſole makes a mortgage, and receives the money 


Abl. 150, Clinton v. Hooper, and marries, and upon a transfer of that mortgage 


3 Bro. Ch. Ca. 201. the huſband covenants to pay the money, his per- 


ſonal eſtate ſhall not be applied to pay the mort- 
gage- money in aid of the wife or her heir. Secùt, 
if the huſband had received the money. 


T. 1718, cor. Parker, C. 6. A huſband is liable for all the wife's debts 
F. of Tromond v. E. of Suffolk, during coverture, though he had no portion with 


4 . . her; but not unleſs ſued during the covertute. 


M. 178, cor. Cowper, C. 7. Huſband and wife, for a valuable conſideration 
e Round, by leaſe and releaſe; conveyed the wife's land in fee, 
4 Fin, Abr. 203+ %, and covenanted that the wife ſhould levy a fine of 
2 Eq. Abr. 145. /. 4. 
Ls. Cowper in this caſe ſaid, the ſame to the uſe of the purchaſer; ſhe refuſed to 


it is a great breach upon the wif- levy a fine, Plaintiff brought his bill to have his title 


th t | a huſ- * 
— his wife to levy Perfected by a ſpeciiic performance of the cove- 


a fine and force her to part with nant, and a precedent was cited where a ſpecific 
her land without her conſent. performance had been decreed in the like caſe; 


; N Eq. 
A EE ee 6 dpeeifte but Lord Chancellor would not decree a ſpecific 


performance was decreed, and Hail peformance in this caſe, becauſe, upon ſuch a de- 


v Hardy, 3 Þ. Vies. 139. da, cree, the huſband could not compel his wife to 

an inter v. Devereux there . . . 

3 levy a fine; and if ſhe would not comply, im- 
priſonment would fall upon the huſband for con- 
tempt, which was the ill conſequence of the 
decree in the cited caſe. His lordſhip therefore 
directed the defendant to refund the purchaſe- 
money with coſts. ; 


M. 1-18, cor. M. R. 8. Baron gives feme the foul diſtemper; A. 
Harris v. Lee, F. Ws: 432+ lends the wife 30“. to pay for her cure. Baron 
Prec. in Cy. 502. ; deviſes 
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deviſes huds for payment bf his debts. This '30/. 
is the huſband's debt, and A. is/a creditor in the 
doQor's place. 

even for neceſſaries ſo as to bind the huſban 


t, if money is applied to the wife's uſe for 
neceſſaries, the lender ſhall in equity ſtand in the 


place of him who ſupplied the necefſaries. 


9. Plaintiff was ſervant to defendant's wife 
Mrs. B., who lived ſeparated from her huſband, 
and paſſed for a widow, Plaintiff knew nothing 
to the contrary : plaintiff in her ſervice had ſaved 
col. Application was made to Mrs. B. by one C. 
(who was alſo a defendant) to borrow 100/, on 
mortgage; Mrs. B., ſaid ſhe had only 50%. of her 


- own, but would get the other 50. of a young 


woman, 8 got together the whole 
100 /., and directed the mortgage to be made out 
to her by the name of P., her maiden name, 


though ſhe went alſo ſometimes by the name of 


T., her firſt huſband. The mortgage was made 
accordingly, and ſoon aſter ſhe gave plaintiff her 


bond for her 5304. and intereſt by the name of T. 


C. made ſeveral payments of intereſt to Mrs. B., 
knowing nothing of her marriage. Some time 


. after, Mr. B. the huſband having notice of this, 


got all the mortgage-writings into his cuſtody, 
and then Mrs.. B. obtained a ſentence of divorce. 
On diſcovery of the marriage, plaintiff brought her 
bill againſt the huſband and wife and C. to charge 
her 50/., either upon the mortgage, or the perſon 
of the huſband, The wife put in a ſeparate 
anſwer, wherein ſhe diſcloſed all the matter before 
mentioned. C. by his anſwer confeſſed as ſet 
forth; and moreover, that Mrs. B. lately told him 
plaintiff was the young woman of whom ſhe had 
the 50. The huſband inſiſted upon his title at 
law to this mortgage, and ſaid he believed the 
whole was a contrivance. Plaintiff examined C. 
by order of court as a witneſs, and his teſtimony 
was the ſame as his anſwer, which was nothing 
more than what he had heard the wiſe ſay ; fo 
that, in fact, his teſtimony was that of the wife. 


Per cur. — The wife ſhall never be admitted as 


evidence to charge her huſband. But Maſter of 


the Rolls ſaid, this was a new caſe; for Mrs. B. 


had tranſacted this affair as a feme ſole, and 
neither plaintiff nor defendant C. knew of the 


marriage, and it had appeared that the huſ- 
band 


W 
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Fide Matlow 35 Piel 

. 8 1 Mod. 129. 1 Raym. 


| k. 387. 8 
Though a wife cannot at law borraw _—_ — — a lp Mac: 
5 


C. upon appeal from the 


H. 1719, cor. M. R. 
Rutter v. j 
T Eg. Abr. 226. A. 15 


„ 1 P. 
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band upon ſome occaſions countenanced a con- 


T. 1727, cor. King, C. 
Chriſtmas V. Chriſtmas, 
Sel. Ca. in Cb. 20. 

2 Eg. Abr. 152. pl. 16. 


The word executed is ant in 


cealment of the marriage, the court therefore. 


allowed of the wife's eyidence as ſupported by C., 
and thought it ſufficient to prove that go/. belonged 
to plaintiff, Decreed plaintiff the 50/. and her coſts, 


10. A. having /ands and a perſonal eſtate, before 


her marriage, conveys all her eflate to her ſeparate, 


uſe, to which the intended huſband was a party; and 
he covenanted that he would' not interfere with it. 
On this eſtate there was a mortgage for 3ool., 
which before theſe conveyances (executed *) he verbally 
promiſed to diſcharge. During the coverture the 
mortgage was aſſigned over, and he covenanted 
thus, that I, or my wife ſhall pay it. The huſband 


and wife lived with great affeCtion together, and he 


conſlantiy received all the profits of this ſeparate 
eſtate. He died, having never paid off the mort- 
gage, leaving fortunes to children which he had by 
a former venter, Theſe the wife maintained after 
his deceaſe. She brings her bill, 1ſt, that her huſ- 
band's effefts ſhould be applied to the redemption 
of the mortgage 2dly, to have an account of the 
profits of her ſeparate eſtate received by the baron; 
3dly, to have an allowance for the maintenance 
of his children after his deceaſe. Decreed, that 
the huſband's effects ſhould not be charged to re- 
deem the mortgage, nor be accountable for the 
profits of her ſeparate eſtate received by him; and 
that the maintenance ſhould be counterbalanced 
by the intereſt of their fortunes. On a rehearing, 
King, C. ſaid, that there is no foundation to charge 
the huſband with the payment of the mortgage, for by 
the = of frauds it is not a charge unleſs reduced 
into evriting. All is at an end when there is an 
agreement in writing; all the converſation was 
only a previous ſtep. This is the ultimate ſettle- 
ment of the whole affair, on mature conſideration 
of every thing, as between him and the mortgagee he 
might be charged, but net by the wife. As to the 
receipt of the ſeparate maintenance, if they lived to- 


gether amicably, it ball be looked upon as done by the 


wife's conſent, As to the maintenance, ſhe has taken 


it upon herſelf, and it doth not appear but the in- 


H. 1527, cor. King, C. 
Even: v. Cogan, 2 P. Vm. 451. 


tereſt is ſuſficient for that purpoſe, Decree 


aſſirmed. 


11. A feme covert cannot bind herſeif by her 
anſwer, much leſs her huſband, as to her in- 
heritance. 


12. A 


. * 1 
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12. A feme covert was permitted to change her M. 1731, Is Scace. 
we amy after a conſiderable progreſs in the Lap Tomy alice Mahon th 
cauſe, the new one entering into a recognizance to m__ 
anſwer the coſts, and abide the order on hearing. 
13. Where the huſband for a valuable conſider- T. 1733, cor. Jekyll, M. R. 


ation covenants that his wife ſhall join with him 1 Lay 4 Wa. 189. 


in a fine of the wife's freehold eſtate, equity will Equity enforces 22. 


rce performance of ſuch covenant. - ance of ſuch a covenant under 
enlorce | 5 SE preſumption that the — 
* } 


; before he covenanted, had obtained his wife's coalear. 
But if it can be made appear to have been im- 3 P. Was. 189. a. 
ble for the huſband to procure. the concur- 1 v. Devreux, 
rence of his wife, (as ſuppoſe there are differences ,,; — — * 6 
between them), and the huſband offers to return 2 Eg. Abr. 17. pl. 7. 8. P. 
all the money with intereſt and coſts, quære, if Orted and Round, 4 Vin, Abe. 
under theſe circumſtances the huſband would not ** 
be excuſed? | | 


14. A promiſe by the wiſe to releaſe during co- 20 Feb. 1741, cor. Hardw. C. 
verture does not bind a wife; but, if repeated after Smith & Us. v. French, 
the huſband's death, it is a confirmation of it, and , „ 1 — ü 1 


good. 1 to a contract by confirming it after he comes of age. 


15. Coverture is no excuſe for not redeeming a 2 July 1742, cor. Hardw, C. 
mortgage; for if a woman becomes afterwards Anon, 2 Ath. 333. 


£ 


diſcovert, the ſtatute of limitations will run from 


that time, even though ſhe ſhould marry again. 


16. A feme covert who had a noone eſtate 28 July 1742, cor. . R. 
employed workmen in her huſband's houſe, with- Ct and etbers v Miller 
out his directions, and promiſed to pay them. The SINN 
Maſier of the Rolls doubted whether a parol pro- 

miſe can ſubjeQ lands; but ſhe ſubmitting to pay, 

he decreed accordingly. 


17. A huſband was decreed to join, and alſo to 22 Nov. 1750, cor. M. R. 
procure his wife to join in a conveyance of her Sedgwicte v. Hargrave, 
eſtate, purſuant to agreement, or to refund a ſum n. 
received by the huſband ; but the court would not 

make a perſonal decree on the wife, 


How far the huſband's eſtate ſhall be liable to 
an account for the produce of his wife's 
eſtate received by him during the coverture, 
ſee ante, ſ. 1. 

As to thoſe caſes where a wife ſhall be conſidered 
a feme ſole, with reſpec to her ſeparate eſtate 
acquired after marriage, and during cohabit- 
ation, and ſhall diſpoſe thereof accordingly, 
ſee ante, /. 4. : 

3 a * 
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In what caſes 2 wife's eſtate ſhall be bound b 
the acts in which ſhe has joined her kind, 
or by her appointment in his favour, ſce poſt, 


Of the debts and engagements of the wiſe aſter 


ſeparation, ſee /. 13. | 

Of a feme covert ſole trader, ſee Bankrupt, Lon- 
don, Cuftoms, Trade. a 

Of a feme covert executrix or adminiſtratrix, 

ſee Executors and Adminiſtrators. 


1 


Sec. 7. Of the Wife's private Examina- 


P. — 1 Cane. 1 
Reaſon v. Sac hevere 
1 Fern. 41, 2 Cb. Rep. 98. 
1 Eg. Abr. 62. Pl. 3. 324. pl. 2. 


tion and Conſent to part with her 
Perſonal Eſtate (in Analogy to a Fine 
at Law). How far ſhe is bound b 
the Acts in which ſhe joins her Huſ- 
band, or by an Appointment of her 
ſeparate Eſtate in his Favour: And 
herein of the Intervention of | her 
, Truſtees, 4 


1. 6 baron and ſeme levy a fine of the 'wife's 

land, to enable them to take up 4007., and 
they make a mortgage for it, and after the' mort- 
gage is forfeited the huſband pay off part of the 
mortgage-money, but afterwards borrows of the 
mortgagee as much more of the money: the mort- 
gages having the legal eſtate in him, by the fox- 
eiture ſhall hold againſt the heir of the wife until 
the whole is paid; and if the heir will not redeem 


he mult be forecloſed. 


H. 1683, cor. North, C. 8. 
Brend v. Brend, 1 Vern. 214. 
1 f. Abr. 62. pl. 6. 316. pl. 8. 


P. 1688, Canc. 
Baker v. Cbila, 2 Fern. 61. 
1 Eg. Abr. 25 · pl. 6. 62. Fi. 2. 


2. A jointreſs of houſes burnt down, joins with 
her huſband in a fine ſur concgſſit for gg years (if 
ſhe ſhould live ſo long) for ſecuring 1500 J. to J. 8. 
J. S. re-demiſes to the huſband, reſerving the 


equiry of redemption to the huſband and his heirs. 
The huſband lays out 3000 J. in re- building the 
houſes, and dies. Decreed the wife and not the 
heir of the huſband ſhould redeem, ſhe having a 
reverſion in her which attracted the redemption, 
and was no party to the re-demiſe by which the 
wars of redemption was reſerved to the huſ- 
and. | | 


3. Where a feme covert agrees to join with her 


huſband in making a ſurrender, or levying a my | 
an 


r @ 
2 7 2 8 8 "a * * 2 2. 
. 2, 


\ 
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and he dies before it is done, equity will compel (a) Upon looking into the 


her by decree (a) to perform the agreement. 1 . 22 


this caſe ; but it was by conſent referred to the arbitration of Mr. Serjeant Rawlinſun. Dict. per Mr. 
Murray, in Thayer v. Gould, in Cane, M. 1 30. 2. 


4. A feme covert agrees to ſell her inheritance, r. 1688, cor. Jefferies, C. 
ſo as the may have 200/. ſecured to her. The Rn“ Molncur, 2 Fern, 64. 
land is ſold, and her 200/. put out in truſtees 0 
names. This money not liable to the huſband's 
debts, though the wife afterwards agreed it ſhould 
be ſo. 


5. A wife joins with her huſband in a mortgage «x2 jan. 1503, Dom. Proc. 
for years of her own inheritance, in order to raiſe a ork fe r 
money to buy him a place; and the huſband cove- e 437. 1 Eg. Ar 68. 4. 
nants in the mortgage to pay the money (a). He 4 Yin. 69. c. 9. 10 U. 345, c 17. 


accordingly pays the money, and takes an aſſign- (e) Mr. Vernon ſays, Fre- 
ment of the mortgage in truſt for himſelf, and de- 4d e tum hed 


viſes the mortgage term (5) for the benefit of his (5) « And by will gives it to a 


younger children; but on behalf of the eldeſt ſon * ns TO 
and heir, the premiſes were held to be diſcharged that che heir mould redeem, whick 


from any demands by the younger children; and decree was here reverſed by the 


Lords, 
that the term ſhould be aſſigned as he ſhould S 
direct. caſe that it was a gift of ſo much 
money from the wife to the buſband, and therefore ought not to be refunded Vide F. ate v. Auſten, 
1p. Wms. 266. & vide Pocock v. Lee, 2 Vern. 604. Baggot v. Oughton, 1 P. WMS. 347. Evelyn 
v. Evelyn, 2 P. WMS. 659, Lewis v. Nangle, Ambl. 150. & 2 P. Wms. 664. (n.) Earl of Kinnout 
v. Money, cited 3 Bro. Ch. Ca. 206. Clinton v. Hooper, 3 Bro. Ch. Ca, 201. Pazteriche v. Powlett, 
2 Atk. 334. Lacam v. Mertins, 1 Vel. 313. 


6. A. on the marriage of his ſon B. ſettles land H. 1704, cor. Wright, C. 8. 


to the uſe of B. for life, remainder to the wife for _ ts * 3 
life, remainder to the heirs of their two bodies, re- , dat or equity of recemption 


mainder to B. in fee, B. and his wife, by deed and — withia 4 7. which ＋ 
fine, mortgage in fee, and (ſubject to the mortgage) es extents to. uſes, | But | 

the lands are ſettled to the uſe of B. for life, and — Bone — - 
after his and his wife's death, to her heirs by him not aid the heir. 

begotten, remainder to his right heirs, The wife , His tordibip doubted whether 
after her huſband's death ſuffers a common re- though by ſeveral deeds. The 


covery. The queſtion was, whether the eſtate of authorities cited are only in the 


the wife for her life by the firſt ſettlement, and the mate, that if by the fame 


e e deed it ſhall conſolidate, not ne- 
limitation to the heirs of her body by the ſecond, | tively, that if by different 


did conſolidate ? And if it did, whether the eſtate deeds they ſhould not; and in 


. . - . * 0 Pybus v. Mitford, 2 Lev. 75 
ol the wife was alienable within the ſtatute of hee ui, exorets eftate for lie 


11 H. 7. ? (a) limited but ariſeth by implica- 
. tion, and there held that the eftate was conſolidated. Sed cur. adviſare v. 


7. A. and his wife mortgage the wife's eſtate, H. 1707, Cane. 


and A, covenants to pay the money, but the equity Pt v. Lee, 2 Vers. bog. 


of redemption is reſerved to them and their heirs. Ti 


A. dies, and his wife ſurvives. The mortgage ſhall don's caſe in Dome Proc. 1 Bro, 
be diſcharged out of the huſband's perſonal eſtate, P. C. 1. 


8 | and 


352 B—a Baron and Fethe, * $7 


and not remain a charge on the wife's land, for the 

huſband having had the money, it is his debt, and 
. the land is only to be conſidered as an additional 

ſecurity. | 


M. 1714, cor. Cowper, C. 8. The wife joins with her huſband in a fine to 


| 2 * = 689. raiſe 400 J. by mortgage of her own eſtate, to buy 


1 Eg. Abr. 62. pl. 5. him a place. Huſband dies: The mortgage ſhall 


In P. Wms. s report of this be paid out of his perſonal eſtate if there are aſſets 


| eaſe it is ſaid, that the huſband : 
by will gives charity legacies to to pay his other debts. 


the amount of his perſonal eſtate, The wife's mortgage ſhll be paid out of the huſband's affets in 


defeat (x) of the charity legacies, for they are ſtill but legacies 3 bur the huſband's debts, even by 
fKmple contract, ſhall be preferred to the mortgage (2). Every thing is to be taken favourably for tl.e 
wife, who, for ſupplying her huſband's occaſions, charged her land with his debt (3) ; and here Lord 
Chancellor put the couniel in mind of Lord Huntingdon's caſe, 2 Vern 437. 

(1) Fide Matters v. Maſters, 1 P. Wms. 422. and Attorney-General v. Hudſon, 1 P. Wms. 675. 
where charity legacies abated in proportion with other legacies on a deficiency of afſers,—Sic in Attor- 

»General v. Robinſon, 2 P. Wms. 25. | | 

(2) Vet it is faid in Robinſon v. Gee, 1 Veſ. 252, that if the mortgagee had received ſatisfadtion 
out of the perſonal eſtate of the huſband, the creditors of the huſband would not tand in the place of 
the mortgagee as againſt the real eſtate of the wife, 

(3) Yide alſo Pocock v. Lee, 2 Vern. 604. Bagot v. Oughton, 1 P. Wms. 347. Evelyn v. Evelyn, 
2 F. Wms. 659. Lewis v. Nangle, Ambl. 150. & 2 P. Wms. 664. (n.) Earl of Kinnoul v. Money, 
cited 3 Bro. Ch. Ca. 206. Clinton v. Hooper, 3 Bro. Ch. Ca, 201. Parteriche v. Powlett, 2 Ack. 384. 
Lacam v. Mertins, 1 Vel. 313. | / 


T. 1718, cor. Cowper, C. 9. A woman being entitled to a portion of 


hr 3 — 4000 J. after the death of her mother, and no in- 
* ak $0 © bur ne. tereſt being payable for it in the mean time, and 


thing is there ſaid (except by note) ſhe having married a conſiderable tradeſnian, it was 


of Mr. Butler's application for 76. , 
—ä 2 decreed by the wife's conſent, that the huſband 


der conſent that be ſhould have Might ſell or diſpoſe of the wife's portion as he 


it. * ; thought fit. | 
M. 1721, cor. M R. 10. A wife conſents (in court) that her truſtees 
Middietes - 2 & a!. ſhould apply 500 ,., part of her portion, to com- 


, 2 04. 2 J. 250. 9.2, pound with her huſband's creditors, and the court 
. accordingly orders the ſame to be paid to the cre- 
ditors thus conſenting to diſcharge him, but ſome 

of the creditors took private notes from the huſ- 


ta) Pide Spurrett v. Spi ler, band before they would execute the deed of com- 


1 Atk 105. E. of Chesterfield ion. 2 2 
3 296. Cock poſition. Decreed, that ſuch partial ſecurities be 


Molt v. Bennett, 2 Term Rep. 763. ſet aide, and delivered up to the huſband (a). 


P. 1723, cor. M. R. 11. Baron in right of his wife ſeiſed in fee of a 


Drybutter v. Bartholomew, ſhare of the New River water. Baron and feme 
2 P. Wm. 127. 


a irs 122-4. 473-21. 3: make a mortgage by demiſe for 1000 years, at a 
pepper-corn rent, without levying a fine. The 
huſband died, The wife received the profits, and 

| continued to pay the intereſt. 'The mortgagee 
( Finesand recoveries of New brought his bill to forecloſe the wife. Per cur. — 

_ ſhares muſt be levied and A fine may be levied of New River ſhares (a), and 

uffered in the tluee counties 4 - wo 

through which che river runs, there ought to have been a fine in this caſe, as it 

a was the wife's inheritance. If there had been 2 


rend 
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rent reſerved, the acceptance of ſuch rent by (he (a) In Goodiight v. Straphany, = 
wife when diſcovert would have affirmed the leaſe ; * Frome en 2 

but here is no acceptance, and the leaſe is of an 3 —— 
incorporeal thing out of which rent could not be « fine. On ejed ment brought by 
well reſerved; wherefore the leaſe expiring by the ** 1 2 — 


death of the huſband, the mortgage is determined, — — 4 — 2 


and nothing is left to forecloſe (a). Bill dif- when ur de were holden to bs 


miſſed. — | there was no actual redelivery of 

the deed, In Clinton v. Hooper, 3 Bro. Ch. Ca. tor. it was ſaid in argument by Mr. Mansfield, 

8 has been always deubted, and is contrary to Drybutter v; Bar- 
omew. ; 


12. Lord B. being ſeiſed in fee (in right of his . 2724, cor. Talbot, C. 
wife) of certain lands in Eſſex, he and his lady n 
demiſed ſame to G. G. for 21 years, at a rent of 14. Foam tat We de- 


8 J. 15 f. per annum. Lord B. covenanted for quiet fendant boving notice, had put 
enjoyment, and that if G. G. and E. his wife, or — — — 


either of them, ſhould be living at the end of the and chat where a man agrees to 
term, and ſhould deſire a new leafe for a further fell at a certain day, and one party 
term, then that Lord B. and his lady, or the ſur- Ut bfore har Bale, though an 
vivor, ſhould upon requeſt grant a new leaſe at — — 
ſame rent, and under ſame covenants. G. G. died, land. It is a purchaſe in equity, 
leaving his wife E. executrix, who proved his will, ihr „ge, anf tte it entitled ng 
and ſurvived the expiration of the term. F. pur- gitor for the money. DEL 
chaſed the reverſion in fee of the premiſes, and ſold 

them to defendant, who had notice of Lord B.'s 


covenant to renew. Plaintiff was adminiſtratrix to 


E. the widowof G. G., with her will annexed, and 


adminiſtratrix de bonis non of G. G. Bill for a fur- 
ther leaſe of 21 years according to the covenant: 
Decreed accordingly per Maſter of the Rolls, and 


affirmed per Lord Chancellor. 


13. A leaſe for years was aſſigned to truſtees P. 1724, in Scace, 


before marriage, in truſt to make leaſes for the be- N. % Aoaſin, Ard 20a 
nefit of huſband and wife. After marriage baron Ne; . 4 4. Nd croſs 


and feme aſſign to S. in conſideration of building bin 0 be quieted in the pol- 


. 5 | ſeſſion, and for an injunRi 
the premiſes, S. aſſigns to A. for a valuable con- ©7940 204 tor or 288 


ſideration. The feme was concluded, though no appear that S. ever bad notice of 


ſine levied. The truſtees were not parties, though the ſettlement; but if he had, 
Eyre, C. B. ſaid he ſhould have 


Mi _ had they would have been decreed to exe- ef tue — Song 


cute the truſt purſuant to the aſſignment of ceffuy 
gue truſts, | 
14. Articles of agreement between huſband and H. 1726, in Seacc. 


wife are binding in equity without the intervention Sir cle Moore v. Freeman & al. 
of truſtees. Bunb. 205, 


15. A purchaſe is made to the uſe of baron and M. 2729, cor. King, C. 
feme and their heirs, and baron and feme join in a Ancn. M.,. 248. 
mortgage to the vendor to ſecure part of the pur- 

Vo bo. - Aa chaſe-- 
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- 


FT. 1714, cor. Talbot, C. 
Halſey v. Badham, 
2 Eg. Ar. 154. pl. 19, © 
in, Abr. tit. Baron and ; "Wy 
(E. a. 7), ca. 12. 


M. 1734, cor. Talbot, C. 
Penne v. Peacoch, 


Cs. temp. Talb, 41. 


Baron and Feme. 67. 


chaſe- money. The mortgagee files a bill of fore- 


eloſure; baron and feme anſwer jointly ; the baron 
dies, and the wife moves to amend her anſwer, 
and inſiſts that the mortgage did not bind her for 
want of a fine. But the motion was denied, be- 
cauſe an anſwer is equal to a fine, and the mort- 
gage is good in equity, the wife not pretending 
the was impoſed on. 


16. A. by his will gave two legacies to his 
daughter B. of 500 l. _ one of them for her ſole 
and ſeparate uſe, ſhe being married without a ſettle- 
ment, A decree was obtained for placing out theſe 
legacies for B.'s benefit, B.'s huſband, upon peti- 
tion to Lord Chancellor Macclesfield, obtained an 
order (his wife conſenting) for one 500/1., and the 
other 5001. by conſent, to be laid out for the ſeparate 
uſe of the wife; the huſband and wife (ſhe being 


nineteen) TER aſſignment of the laſt 5 00 I. 10 


ſecure a debt to D., and the huſband becomes a bank- 
rupt. D. brought a bill againſt the afſignees under 
the commiſſon, and alſo againſt the huſband and 
wife, and Lord King decreed the aſſignment good, 
and the reſidue to be paid to the afſignees. The wife 
rehears, alleging that ſhe was poor, and not able 
to produce the order of Lord Macclesfield. Ob- 
jected, that the order was voluntary, and did not 
bind creditors. Objected alſo, that the aſſignment 
was good, it being of her ſeparate eſtate, though 
under twenty-one; and that infants may execute 4 
power by an attorney. Lord Chancellor As to the 
objection, that the order was voluntary, and did 
not bind creditors, he ſaid, that is a hard cenſure 
on the proceedings of this court, and ſuch ſettle- 
ments are uſual practice, and this preſent one is 
according to the will. Where the huſband makes 
a voluntary proviſion ſor the wife, to take place 
after his death, it has been adjudged fraudulent, 
but here it is ſet apart immediately. As to the aſ- 


ſignment itſelf, he admitted that if the feme had 


been ſole, it had not been good: but the caſe is 
— becauſe ſhe was a feme covert, and though 
in caſes of mere powers or authorities infants ma 
exocute, becauſe nothing moves from them, yet this is 
an intereſt, and can nb more be departed with in 
equity by an infant, than by an infant's aſſignment 
of a legal eflate at law, Decree varied. 


17. A feme before her marriage with A. con- 
veyed (with A. I privity) lands to truſtees in truſl, 
: 10 
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e her ſele and ſeparate uſe 
for 


life; and after her deceafe, to ſuch uſes as p 4 


whether ſole or covert, ſhould by her laft will limit 
and appoint ; and for want of ſuch appointment, then 
to her otun right heirs for ever. After the marriage 
A. mortgaged part of the lands to B. (the plaintiff) 
for 1000 J. for a term of 500 years, and then a fine 
is levied by A. and wife, who both declared the 
uſes, as to the mortgaged premiſes, to be to the plain» 
tiff for ſecuring the principal and intereſt. The 
wife by order of the court anſwered /zparately, and 
inſiſted, that ſhe was forced by dureſs to join in the 
fine; and that the mortgage was fiQtitious, and in 
truſt for her huſband in order to defraud her : that 
there was no power reſerved to her in the indenture 
of bargain and ſale to diſpoſe of her real eſtate, or 
any part thereof, but by her laſt will : that ſhe had 
no eſtate in the premiſes, but that the fine and 
mortgage were both yoid. It was argued, that the 
legal eſtate being in truſtees, the parties to the fine 
had not ſuch an eſtate in them whereof a fine 
could be levied to bar the wife's right z and that this 
being a mere naked power, without any intereſt, 
could not be barred by the fine, but remained till 
in the wife by force of the truſt-deed. But Lord 
Chancellor Talbot decreed the truſtees to convey to 
the plaintiff the mortgagee. 


2 Eg. br. 136. l . 
The ſuggeſtions of dureſs and 
fraud in the wife's anſwer not ap 
pearing upon the proofs (though 
the reſerving the equity of re- 
demption to the huſband and his 
be.rs, without any mention of the 
wiſe looks a little ſuſpicious), it 
was needleſs to determine how far 
ſo ſolemn an act as a fine might 
de affected by it. It is well known 
that the operation of fines and ra- 
coveries is the ſame upon traſt 
eſtates as upon legal eſtatesz and 
if ſo, it mutt inevitably follow that 
an eſtate for life limited to the 
wife, and the remainder limited 
to her own right heirs in default 
of any appointment made by her 
laſt will, are both diſpoſed of by 
the fine z and that if no ſuch re- 
maincer had been limited by it, 
as the eſtate was the wife's own, 
and moved originally from her, 
whatever was not conveyed would 
have remained in her, and con- 
ſequently been barred. This an- 
ſwers the objection of its being 
a naked power or power in groſs, 
and ſo not barred by the fine, for 
how can that be called a naked 
power which is to operate and 
take effect on the party's own 
eſtate? It is certainly a power 
coupled with an Intereſt and an- 
nexed to her inheritance, and fo 


deſtroyed by the fine 3 fince that a leaſe and releaſe, or any other conveyance, will carry with them all 


s that are joined to the eſtate. 


So a feoffment to the uſe of her laſt will, or ſurrender ofa copy · 


old to the uſe of one's laſt will, does ſtill leave a power in the feoffor or ſurrenderor to diſpoſe of their 
eſtate by a new feoffment or ſurrender. Decreed as above, but without prejudice to any future bill that 


may be brought for a diſcovery of the fraud or force. 


18. Lady Shovel had deviſed 40001. in truſt for 
the ſeparate uſe of a feme covert; and upon a bill 
brought by huſband and wife againſt the truſtees, 
though the wife herſelf was in court and conſented 
that the money ſhould be paid to her huſband, yet 
the Maſter of the Rolls would not decree it, but 
diſmiſſed the bill, 


19. A wife may as well diſpoſe of perſonal 
eſtate, over which ſhe has an abſolute control, as 
ſhe can of real eſtate, by joining in a fine with her 
huſband ; and on her conſent (in court) Ber whole 
fortune was directed to be paid to the huſband, 
though he appeared to be an inſolvent perſon. 


M. 1734, cor. M. R. 
Blackwood v. Norris, 
cited in Penne v. Peacock, 
Ca. tewps Tal, 47» 
Ld. Ta'bot ſaid, this was a caſe 
of perſonalty enly, and ſomewhat 
ticular, | 


2 Nov. 1740, cor. M. R, 

Willat: v Cay, 2 Ath. 67. 

In this caſe the wife appeared 
in court, and was examined, when 
ſhe deſired that the whole might 
be paid to her huſband, without 
expecting any proviſion for ber- 
ſelf, upon which his Honour te- 


fuſed to refer it to a Maſter, which, he ſaid, was never done unleſs fraud ot compulſion appeareds 


20. A father by deed creates a truſt of a real 
eſtate for the benefit of his daughters, and directs 
| Aaz the 


2 Nov. 1740, cor. M. R. 
Starſ.rd v. Marſpall. 2 Al. CG. 


His Honour (aid the daughters the rents to be paid them, whether ſole or covert, 
had an abſolute power over the for their ſeparate uſe : they marry and join with 


rents and profits, and che court their huſbauds in bonds for money lent to their 
5 n huſbands. The truſtees under the father's deed 
the caſe if the daughters could not ordered to pay the rents and profits of the truſt- 


create gny lien they thought P19 eſtate to the bond creditors, 


ide Hulme and Tenant, 1 Bro. Ch. Ca. 16. 


20 Ap. 1741, cor. Hardw. C. 21. P. gives a third of a moiety of the reſidue 

Groſvenor v. Lane, 2 Ath. 180. of his perſonal eſtate to S. P., who marries, and 

whilſt out of the kingdom aſſigned, together with 

her huſband, the third of a moiety which was to 

ariſe out of P.'s eſtate, in truſt for their daughter, 

provided they died before they came to England, 

| S. P.'s firſt huſband died, and ſhe afterwards mar- 

| ried a ſecond who ſurvived her. 1f fbe had con- 

tinued a widow ſhe would have been entitled to a 

decree for this third, and no notice would have been 
talen of the daughter's intereſt. 


2 Aug. 1742, cor. Hardy, C. 22. A huſband has a mortgage upon his eſtate, 


* * % the wife joins with him in charging her own. If 
ie ſhe ſurvives, her eſtate ſhall be looked on only as a 
pledge, and ſhe is entitled to be ſatisfied out of 


his eſtate as ſtanding in a mortgagee's place. 


13 Nov. 1942, cor. Hardw,C. 23. A wife had a great acceſſion of fortune 


Lancy v. D. of Atbel, 2 Aid. 448. . . 
Wine. Cay 3 ſome time after her marriage, and the huſband 


Oldham v. Hughes, 2 Atk. 454. made a ſecond ſettlement, which was by no means 
Milnerv, Colmer, 2 P. Wms. 642. adequate to the addition. If in ſuch cafe appli- 


Fraſer v. Pailie, 1 Bro. Ch. Ca. . 
$18, Minit v Hyde, 2 Bro. Ch. cation had been made to the court, the Maſter 


Ta. 663. Dimmock v. Atkinſon, would have been directed to inquire if the huſ- 
3 — Ch, _ band had made an adequate ſettlement, and the 
. Wong cafe, Court would have examined the wife (in analogy 
dut then it was a ſettlement made to a fine at law) if ſhe conſented to the ſecond 
after, apon ” 1 before, ſettlement; and if ſhe did, her conſent would 
6 —— _ haye bound her: but it is going too far to ſay the 
being the expreſs agreemeut of the wiſe ſhould de bound without er conſent or the 


parties, and for that reaſon de- interventi his court. 
creed for the repreſentative of the on of ens C 


Huſband againit the repreſentative of the wile. 


20 Nov. 1742, or. Hardy. C. 24. Teſtator covenanted to lay out 20, ooo. in 
Qiaban v. Hughes, 2 ike 45% lands, and ſettle them to the uſe of himſelf for 
life, remainder to his firſt and other ſons in tail, 

remainder to his right heirs. His heirs were his 

ſiſter C. the wife of D., and plaintiff his nephew. 

. Teſtator died without laying out the money, then 

C. died, and plaintiff became her heir. D., the 

: huſband of C., inſiſted that ſhe in her lifetime by 

Certain articles had converted the money into 

perſonal 
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perſonal eſtate, and that he, as her adminiſtrator, 
was entitled. Lord Chancellor thought the - wife 
of D. was not capable of changing the nature of 
her eſtate by articles, becauſe under coverture, 
and unable to contract. 

Before the wife could in this caſe have altered 
the property, or courſe of deſcent, the money mult 
have been inveſted in land, and there ſhe. might 
have levied a fine of it, and given it to her huſ- 
band ; or, upon coming into court, and conſenting 
to take this money as perſonal eſtate, and being 
examined as to ſuch conſent, it binds the money 
articled to be laid out in land, as much as a fine at 


0 * 


law would the land; and ſhe might diſpoſe of it 


to her huſband. 


25. A fine was levied by huſband and wife of 
her lands to a purchaſor, but the uſes were de- 
+ clared by the huſband only. No other deed being 
ſhewn declaring different uſes, and the uſes de- 


Io July 1744, cor. Hardw. C, 
Scuarten r. Raven, 3 n. 305. 


clared not varying from what the wife intended, 


it ſhall bind her notwithſtanding, particularly as 
ſhe had acquieſced for fifteen years after her huſ- 
band's death, and then brought her bill for poſ- 
ſeſſion, ſuggeſting ſhe was not bound by the fine 
as ſhe did not join her huſband in his declaration 
of the uſes. Bill diſmiſſed, 


26. When money is directed to be laid out in 
land, and limited in tail, and the tenant in tail, 
or remainder in tail, is a feme covert, ſhe mult 
come into this court that equity may inquire if it 
is with her conſent that the money is to be paid, 
494g of being laid out in land, as in the caſe of 
a fine, 

All the court does is in conſequence of an ante- 
cedent right, and there is no occaſion for a decree, 


except there is an incapacity of the perſon, as in 


the caſe of a feme covert. 

Where a feme covert has an intereſt in real 
eſtate, no conſent of a remainder-man can bar the 
eutail, unleſs there had been a fine, nor can equity 
. ſuch agreement into execution as to a legal 
C ate, 


7. A feme covert having power to receive the 
profits of an eſtate to her ſcparate eſtate, and ap- 
point them as ſhe pleaſed, joined her huſband in 
a bill for an account, and /ubmizting that the profits 
ſhould be applied to the pay ment of the huſband's 

a2 3 debts, 


7 Mar. 1746, cor. Hardw, C. 
Trafford v. Boebm, 3 Ath. 448. 
Ic was faid there was no pre- 
cedent for this reſolution, nor 
dia Ld. Hardwicke recollect any, 
but ſaid he would make one. 


Vide Chaplin v. Horner, 1 P. 
Wms 433. | 


23 Nov. 1748, cor. Hardw. C. 
Alien v. Papwortb, 1 Ve). 163. 
In Hulme and Tenant, 1 Bro. 
Ch Ca. 16. Lord Thurlow 1 id 
that the fule laid down in Pea- 
cock and Monk, 2 Ve. 150. 
tua a leme covert, with reipe@ 
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to her ſeparate property, is com- debts, it was decreed accordingly. The bill, to 


Petent to act as a feme ſole, is a which. ſhe was made a party without colluſion, 
proper rule, and neceſſary to ſup- 


f *ſubiecs, being as much an execution of her power as an 
he deciſion his ſubject. g u 0 po 
1 e, 4 Bro. actual appointment would have been, and the 
Ch, Ca. 483. contra this caſe. profits were bound by the decree, 


. M. 1749,C.B., 28. A widow ſeiſed in fee of copyhold lands, 
George ex e % i ſurrendered them to the uſe of her will. Previous 

A feme covert Cannot make a to a ſecond marriage, her intended huſband by 
will of lands; it is contrary to articles agreed ſhe ſhould have power to ſettle or 


the ſtatute of 34 & 35 Hen. 8. . 7 
n deviſe the eſtate during coverture. After mar- 


a huſband may give his wife a Lage the baron and feme mortgaged the eſtate for 
power to diſpole of her perſonal 99 years (under the lord's licence), without a ſur- 


eſtate, becauſe he hath the ſole 7 : 
eee ver it (a), render or fine levied; afterwards the wife made 
— we — ©: her will, deviſing the premiſes to her ſecona huſ- 


fluQuating and ambulatory (ö) till band and his ſon, and then died. Upon an eject- 
ſome further legal act was 


it, and is like a pre. ment by the heir at law, the court declare for 
robes ray — 4 — the leſſor of the plaintiff; for teſtatrix being a feme 


and fluctuating till induction; covert could neither make a will or declare the 
therefore the marriage either made 


it abſolutely void or ſuſpended it, uſes of the ſurrender. ' 


in either caſe its oper-tion is prevented, and of conſequence no intereſt can velt in the defendant. 
The lord can never be conſidered a truſtee in whom the land is to veſt for the benefit of the deviſee, for 
it appear plainly by Poph. 174. 4 Co. 23. and Cro Elis. 441. that whenever the fee-fimple, &e, 
of a copyhold eſtate is by ſurrender limited to the uſe of a will, the fee-fimple remains in the copyholder, 
and is not veſted in the lord ; therefore he cannot be conſidered as a truſtez. As to the mortgage, it 
muſt be bad at all events; for theze ought to have been either a fine or ſurrender, ſo as the ſeme might 
be privately examined; for a cuſtom to bar without ſurrender, or a private examination, would be bad. 

(a) Vide Wright v. Lord Cadogan, 6 Bro. P. C. 156. Rippon v. Dawding, Ambl. 565. Bramhall 
v. Hail, Ambl, 467. 


(5; By cuſtom, the ſurrender of a feme covert, with the aſſent of her huſband, is good. Mo. 123. 
Cited in 2 Bro. Ch. Ca. 387. | F 


23 Nov. 1750, cor. Hardw, CO. 29. A huſband and wife having come to an 
Parjons v. Dum, 2 Vf. 60. agreement reſpecting the wife's ſeparate property, 
The regiſter mentioned a caſe . . 

where a woman married to a ſe. and being at Paris, had executed a power of 

cond huſband was to elect whether attorney, authorizing a perſon here to conſent. 

the took under her former huſ- Per cur. — That will not do: the wife muſt con- 

band's will or her widow's part . * . . 

by the cuſtom. Huſband and {ent in court, or a commiſſion muſt iſſue like à 


wife appeared in court and dif- dedimmus in Caſe of a fine. 
fered, Verney, M. R. referred 


it to a Maſter to fee which was moſt for the wife's benefit. 


8 Aug. 1754, cor. Hardw, C 30. The huſband petitions that his wife's for- 
Ex paris Higham, 2 Vg. 579. tune, near 1000/., ſhould be paid to him out of 
the Bark; they had been married about half a 
_ The wife was lately come of age, and 
ing in court, was very deſirous it ſhould be ſo; 
and the huſband ſaid he could make more of it in 
a his trade of a trunkmaker than to make any ſettle- 
ment on his family. Lord Chancellor ſaid he 
might do ſo; but he might alſo ſpend it. Deereed 
400/., part of the portion to be ſettled on his wife 
and family, Os | 
31. A 
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1. A petition by the hulband and wife that her 20 July 17 55, cor. Hardw. C. 
t — — to about 30000. ſhould Amen, 2 Veſ. 672. 
paid to him out of court, the wife conſenting 
thereto, and propoſals being made for a ſettle» 
ment. But the court would not grant it, there 
being a poſſibility of iſſue, and nobody to conſent 
for children; and the huſband, who was in 
Jamaica, might die before he came home. 


32. A wife had called in her ſeparate eſtate 28 July 1755, cor. Hardw. C. 
with her huſband and truſtee. The huſband had rg foams 
managed the eſtate, and after his death the wife (oh in tranſaQtions between huf- 
| had done many acts to confirm it as part of his band and wife the court goes far- 
eſtate (a). She was barred from claiming this een frags. Vils oben bet 

roperty. | , 2 P. Wms. 82. 
: A bill by the huſband and wife in her right is ER 
the bill of the huſband. | 
A wife is not permitted to diſpoſe of her ſeparate 
; eſtate without the intervention of truſtees. 

The acquieſcence of the wife is material to de- 
termine property; as where a freeman's widow. 
acquieſces under her huſband's will, ſhe is bound 
thereby. R 

The court has not abſolutely determined that a Cowey v. Richardfon, at the 
wife may not diſpoſe of her ſeparate property to Rolls, a-M>. cate never printed, 
her huſband, unleſs by conſent in court, or inter- len 5 Ja'y 


vention of friends or truſtees. this cvurt would not permit a 
- wife to diſpoſe of her ſeparate 


tri property to her huſband, unleſs by her judicial conſent or the intervention of friends. 


There have been ſeveral inftances where it has 
been done by act in pair, and where no menace or 
impoſition appeared, \ 
And there have been many inſtances where the. Lord Hardwicke faid, theſe 
wife's property has been pledged ſor the huſband's *v)*s had been too generally lai 
debt with her concurrence, but the huſband was 
held bound to exonerate it, | 


33 Huſband and wife, having joint power over 1765, cor. M. R. 


the wife's eſtate, empower an agent to ſell part of Panic! v. Adams, Amb, 495. 
it b auttion He . | t N I it 3 . / con Vide Drury V. Druty; Baker 
J F articles to Iclt it by private v. Child, 2 Vern. 62. Barring- 


tract for more than the price required. The huſ- ton v. Horne, M. i G. 2. Hall 


band had written a letter to the agent, in which v. Free 3 
. . . 15 7 
he only deſired his wife's compliments; that is no nge the cate of a taftor (cling 


proof of her joining in giving an authority to the goods at a lefs price thas be was 
agent, and - _ commith-ned, oy which his prin - 
_ the buyer ſhall nor compel ſpecific per Sense 
n | \ was for the convenience of trade. 
Nor like the caſe of an attorney bidding more than he was authoyized for an eſtate at a ſale under a ue- 


— His Honour thought in the latter caſe the attorney would be bound, but doubted if his piinc pal 
Wy . 


Aa 4 34. The 
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T. 1778, cor. Thurlow, C. 
Hulme V. Tenant & Ur. 


1 Bro. Cb. Ca. 6. 
bY 8 I Eg. Abr. 63. 


2 In Peacock and Monk, 
2 ef, 190. 3 2 


a (4) Auen v. Papworth, 
N ne 
(c) 1 Veſ. 517. 


[ 
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34. The wife joins her huſband in a bond to 
ſecure 180/. Bill by the obligee againſt the huſ- 


band and wife, and her truſtee, to recover the 


money out of her ſeparate eſtate. On the marriage 


one part of the wife's eſtates were conveyed to 


truſtees in truſt to pay the rents and profits of the 
freehold and leaſehold parts to her for her ſeparate 
uſe, and to convey the eſtates themſelves as the 
wife ſhould by deed or will appoint; and in de- 
fault of appointment, to her heirs and aſhgns. 
Other part of the eſtates were directed to be ſold, 
and out of the produce 1000/. to be laid out ac- 
cording to the wife's direction; the intereſt to be 
— to her, and the principal to her or her order, 
by note or writing under her hand; and for want 
of ſuch appointment, to her executors, admini- 
ſtrators, and aſſigns, This 10001. had been raiſed 
and applied, ſo that the queſtion was with reſpect 
to the remedy againſt the other eſtates. The cauſe 
was heard before Bathurff, C. who diſmiſſed the 
bill, and it now came on to be heard. Per Lord 


 Thurlow. —Grigby v. Cox, 1 Vez. 517. was a de- 


cree for a ſpecific performance, but that caſe does 
not ſtate the truſt. It is ſaid a feme covert is a 
feme ſole with reſpe& to every authority ſhe can 


create over her eſtate, but it is different where the 


conſent of the truſtees is made eſſential to the 


conveyance, though the mere appointment of 


truſtees is not ſufficient to deprive her of that 


authority, for without truſtees a wife can have no 
ſeparate property. His lordſhip doubted as to the 
form of relief, for the bill prayed the moſt exten- 
ſive a ſeparate property could afford. The rule 
laid down (a), that a feme covert with reſpect to 
her ſeparate. property is competent to act as a 
feme ſole, is the proper rule. In conſequence, 
where a bill was brought by huſband and wife for 
an account, the wife, together with the huſband, 


ſubmitting that the profits of her ſeparate eſtate 


ſhould be applied to pay the huſband's debts, ſhe 


was bound by that ſubmiſſion, and the court de- 


creed accordingly (5). So in Grigby v. Cox (c), the 
court held the wife bound by her contract to ſell 
her ſeparate eſtate, being authorized by the ſettle- 
ment to diſpoſe of it. The principal caſe how- 


ever goes further: it is not only how far the wife 


may act upon her ſeparate property, but how far 
her general perſonal engagements ſhall be executed 
out of her ſeparate property. It is clear ſuch 


general 
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general engagement will not bind a wife, neither In Stande v. M 

will the court order a feme covert to execute a 2 Atk. 68. a father by deed di- 
power z but when the power has been executed, — — 
the court will give a remedy by ſtopping the fund. Sbetber fole or covert, for theig 
His lordſhip was exceedingly clear that in this ſeparate uſe, They jdin in bonds 


caſe the wife's leaſehold eftates would be liable, — — —— 


and referred it to the Maſter to take an account pay the rents to the bord credit- 
of the rents and profits of ſuch leaſehold eſtates z oe for the court will not en- 


but the parties came to a compromiſe before the — — [9p of pro- 


Maſter made his report. an abſolute power. 
Vide notes to Pybus v. Smith, pe, which mention Lord Loughborough's obſervations on this 
caſe in Whiſtler v. Newman, T. 1798. | 


35. Where truſtees are interpoſed, the court T. 1780, cor. Eyre, B. ab, C. 
will not authorize a woman's parting with her life T 8 
intereſt in a ſum of money, upon examination in 1 Bro. Cb. Ca. 518. 
analogy to a private examination on a fine at 


law. 


36. Where a feme covert, who is abroad, is T. 1789, cor. Thurlow, C. 
entitled to money, which ſhe conſerits ſhall be AO 

Paid to her huſband, her examination and conſent N 
ſhall be taken by a magiſtrate of the place where 

ſhe reſides, atteſted by notaries, and tranſlated on 

oath. ; 

In all applications for money of the wife to be It was ſuggeſted in the preſent 
paid (by conſent) to the huſband, an affidavit — — 
ſhall be made that there is no ſettlement on the the huſband's fortune, and nd 


marriage. : the money which bad come to 
the wife, and that they had an 
affidavit to that effect. The payment was ordered. 


37. A feme covert is a feme ſole as far as the —— 1790, cor. Thurlow, C. 
inſtrument creating her ſeparate eſtate makes her * * — "OA 135 
proprietor, and if ſhe pledges it according to her report, 3 Thurlbw, 3 Aug 
power, the truſtees muſt hold to the uſes ſhe 1791, 3 Bre. Cb. Ca. 340. 
appoints; but as in this caſe the wife under her 5 
power appointed for the benefit of her huſband, 

and as a ſecurity for his debts, the court referred 

it to the Maſter to inquire under what circum- 

ſtances the deed was executed, who reported that 

it was executed freely, and without any undue in- 

fluence. Per Lord Chancellor.— If the point was 

open, a feme covert, having a ſeparate eſtate, 

ought not to part with it without an examination; () In Ellis and Aden, 
a feme covert is conſidered by the court as a feme 3 BY. Ch. Ca. 567. the wi 
ſole with reſpect to her ſeparate property, there- goat ne * — 
fore, though his lordſhip was deſirous of going as ber conſent ; he took it, how- 
far as he could, he found that, on a former occa- der, 35 far 3s it might be avail- 
ſion (a), he had gone too far. If a feme covert 09 Foe ey mere 2 — 
ſees what ſhe is about, the court allows of her cor. M. R. 25 Mar. 777, the 


alienation of h | - wife had a power by ſettlement 
{ her ſeparate property, If N — n 


, — 
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gock (ia truſtees? names) from intention of a parent to give @ proviſion to a child 
time to time, and in default of ap- in ſuch a way that ſhe could not alienate it, his 
—— he — — lordſhip ſaw no objection to its being done, but 
for her ſeparate aſe, and upon ſuch intention muſt be expreſſed in clear terms. 
her death to transfer the principal Referred to the Ma inquire if plaintiffs ha 
to her huſband abſolutely. On a any other ſecurit ſter * if had 
bjll by the huſband and wife, 7 Yo 
without appointment, and on conſent of the wife, the court directed the truſtees to transfer. Ia 
Newman v. Cartaney, 2 April 1771, a legacy had been given to the wife with a power of appointment 
by will, and in default to ber executors, It was ordered, on the wife's conſent, to be paid to the 
huſband. In Whiſtler v. Newman, 4 Veſ. jun. 129. a ſettlement was made upon marriage ef 
the property of the wife, in truſt from time to time to receive the dividends and pay them into the 
of the wife. for ber ſole and ſeparate uſe, her receipt only to be a diſcharge ; after ber deceaſe, to the huſband 
tor life ; and after the death of the ſurvivor, to transfer the principal to the children as the wiſe ſhould 
by will appoint, and in default, equally ; if no children, according to the wife's appointment by will. 
The t:uſtces, with the privity of the wife, ſold the ſtock and paid the money to the buſband, who died 
- Inſolveat. The truſtees took the huſband's bond of indemnity, to which wife was a ſubſcribing 
witneſs, which the truſtees ſet up as the inſtrument of her conſent. Lord Loughborough regretted thoſe 
deciſions which bound him to ſay that a married woman may diſpoſe of her ſeparate property, and that 
the truſtees mult follow her diſpoſition ; but bis lordſhip thought the diſpoſition of the principal in this 
caſe a groſs breach of truſt, If, by the refuſal of the truſtees, the purpoſe had/failed entirely, the fund 
pron, 2 remained. The bill in this caſe was filed by the widow and children, upon which the truſtees 
having replaced the fund, it was transferred to the Accountant-General upon the truſts of the ſettle» 
ment, notwithſtanding the truſtees objected that the wife ought to be bound by her act. The truſtees 
were ordered to pay the dividends to the widow from the death of her huſband, together with coſts. 
At the hearing, the caſe of Hulme v. Tenant, Pybus v. Smith, and Ellis v. Atkinſon, were examined 
and diſcuſſed, which favour the right of a married woman to the ſeparate uſe of an income of a real 
eſtate or funded property (veſted in truſtees) and over the ſame ſui juris, without any formal 
examination, and the court dealt with her exactly as they would have with the huſband. On the 
other hand a reference was made to Socket v. Wray, 4 Bro, Ch. Ca. 483. and to Hyde v. Price, 
3 Veſ. jun. 437. Lord Loughborough did not hold it neceſſary to go into an inveſtigation of theſe 
different caſes ; but his lordſhip could pot help remarking, that if the rule laid down in them was to be 
puſhed to its full extent, a married woman having truttees, and her property under the adminiſtration of 
the court, is infinitely leſs protected than if left to her legal rights, as far as they conſiſt of rights 
which the huſband cannot proprio marte affect. Such rights cannot be taken from her without a formal 
. deed, not by implication and inference from converſation or conduct. Upon Pybus v. Smith it would 
be the vaineſt thing in the world to make a ſettlement upon a woman marrying under the direction of 
the court, for the ſettlement was made after a reference to a Maſter, and approved by the court; and 
at the very time the ſettlement was ſubmitted to the court the tranſaction was going on by which the 
effe& of it was to be taken away from her, and ſhe gave up the benefit of all that care which the court 
was taking for her protection. When it may be neceſſary with regard to creditors to enter into the con- 
fideration of theſe cafes, it will be to be conſidered whether the court ought to do more than this. Where 
the creditor of the huſband or of a feme covert has got any legal hold of the fund he certainly muit keep 
jt; but if he has no legal hold, upon what principle can equity better his fituation and improve a 
ſecurity which the law will not acknowledge? Ir is going farther than juſtice and equity will warrant 
to extend that beyond any legal right which may have been got by the aid of a court of equ ty. 

For the principle as to the equitable intereſt of the wife, as between her and her huſband or thoſe 
chiming under him, ae Macaulay v. Philips, 4 Vel. jun. 15. Like v. Beresford, 3 Vel. jun. 500. 
and the cales there cited. ' 


2$ Dec. 1790, cor. Thurlow, C. 38. Petition by a huſband, 20 had ſix children, 
n to have part of his wife's fortune paid to him. 
1 8 2 His wife appeared in court and perſiſted in her 
conſent, notwithſtanding a long examination and a 
ſtrenuous oppoſition by counſcl; wherefore Lord 
Chancellor ordered the money to be paid, after 

taking till che next day to conſider of it. 


H. 1591, cor. Thurlow, C. 39. A wife's legacy (being 1671.) ſhall not be 
. Paid to the huſband without her conſent taken 
3 n. cafe, before commiſſioners, ſhe being abroad. 


to be uſual to pay over the money without a comm ſſion where the ſum is under 100 l. 
40. A 


* \ 
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40. A wife mortgaged her feparate eſtate to f. 1791, cor. Tharlow, e. 


enable her huſband to purchaſe the eſtate on — — 
which he lived, and the huſband a lied the = — k Ga. 268, 
mortgage-money to that purpoſe. e wiſe's 1 Vern. 41. 
conſent was obtained by a promiſe to. ſettle the Grey GREY L — 280. 
chaſed eſtate to the ſame uſes to which the 1 . 6 % 
wife's eſtate was ſettled,-but that was never done. Bagot v. Oughton, 1 P.Wms. 347. 
The huſband died leaving a ſmall annuity to the EE Ind 


wife, and deviſed the purchaſed eſtate to his Lewis v. Nangle, Ambl. 150, 

nephew, whom he alſo made reſiduary legatee, II. Kinnoul v. Money, 

and co-executor with his wife. The huſband by Mar. 2767. 

codicil increaſed the wife's life eſtate by a charge on 

other part of his property. The huſband's aſſets 

at his death were more than adequate to pay his 

debts, including that for which his wife made her 

mortgagez whereupon the wife filed her bill to ö 

have her eſtate exonerated. Per cur. — There is 

no doubt of the rule, that where a woman pledges 

her eſtate for her huſband ſhe ſhall be a creditor 

for the moriey. The queſtions in this caſe were, 

whether ſhe had ſhewn or declared any intention 

to the contrary, and whether parol evidence of ſuch 

an intention is admiſſible ag in the caſe of a prin- 

cipal and ſurety ? It was in evidence by the anſwer 

of the defendant, who was the wife's co-executor, : 
and was fince dead,) that ſhe ſaid ſhe had (fince 
er huſband's deceaſe) relinquiſhed the idea of 

calling on her huſband's eſtate for her mortgage, 

and that ſhe deſired him to pay the legacies, which 

was corroborated by one witneſs, who gave evi- 

dence of a ſimilar converſation between him and 

the wife. Lord Chancellor could not diſtinguiſh 

this from the caſe of an heir who tells the exe- 

cutor to pay the legacies, and that he will not 

preſs him to exonerate the eſtate, upon which 

aſſurance the executor pays, It would be contrary 

to the rules of equity to ſay the heir ſhould not be 

barred by ſuch a conceſſion, it would countenance 

a fraud on the executor; and in the preſent caſe, 

the widow by her declarations clearly diſclaimed 

her right. Bill diſmiſſed. 


41. Huſband and wife levy a fine of the wife's P. 1792, cor. Thurlow, Cg 
eſtate, and ſettle the ſame with a power to them / 14 at xg — * 
to revoke and declare new uſes; they afterwards — 

1 y 3 Bro. Cb. Ca. 545. 
join in a mortgage term to ſecure a ſum redeem- 
able on payment by the huſband, or the perſons to 
whom the freehold ſhould belong. The mortgage 
was paid off, and the term aſſigned to a truſtee to 
ſuch ufes as the huſband ſhould appoint ; he afters 

wards, 
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- $ July 1792, cor. Lds. Comrs. 
Binford v. Bowden, 
1 Ve. jun. 512. 


15 Dec. 1792, cor. Lds. Comrs, 


. 1792, cor. Thurlow, C. 
Ellis & Ux. v. Atkinſon, 
3 Bro. Ch. Ca. 565. 
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wards, without the wife, borrows a further ſum, 


and makes the term a ſecurity, and the truſtee 
joins him in the aſſignment. The huſband by will 
orders his pcrſonal eſtate to be applied in payment 
of debts, except thoſe ſecured by the mortgaged 
eſtates. This is the huſband's debt, and ſhall be 
paid out of his perſonal eſtate, not by the 
mortgaged term, 2 


42. Money was deviſed to be laid out in land 
for a feme covert in tail, with reverſion to her in 
fee: and it was prayed, according to the courſe of 
the court in ſuch cafes, that ſhe might be exa- 
mined by commiſſion, apart from her huſband, as 
to her inclination with regard to the diſpoſition of 
the money; and that if ſhe choſe to take it in 
money, it might be paid to her. The tourt ac- 
cordingly awarded the commiſſion to examine her 
ſeparately, but reſerved further directions; be- 


. cauſe it would be neceſſary, if ſhe elected to take 


the deviſe in money, to inquire, before it was paid 
over to her, whether ſhe had a ſettlement. | 

S. C. Upon the return of the commiſſion in this 
caſe, the certificate was, that the wife choſe not to 
have the money laid out in land, but paid to her 
huſband. But the court required an afhdavit from 
the huſband and wife that the money was not 
ſettled, before they would order it to be paid to 
the huſband, 


43. A huſband entitled to 4000/7. ſecured on 
mortgage, on a marriage treaty propoſed to ſettle 
2000/, on his intended wife for her ſeparate uſe, 
and to be at her diſpoſal, notwithſtanding her 
coverture; and accordingly aſſigned the ſaid 4000 /, 
mortgage to truſtees in truſt as to one moiety, to 
pay the intereſt into the proper hands of the wife, 
or as ſhe ſhould from time to time appoint in writ- 
ing: the ſame to be free from the debts and con- 
trol of the huſband, and the receipt of the wife 


alone to be a good diſcharge; and in caſe the wife 


ſhould ſurvive, then in truſt for her executors, &c. 
but if ſhe ſhould die in her huſband's lifetime, then 
as ſhe by deed or will ſhould appoint; and in de- 
fault of ſuch appointment, in truſt for the execu- 
tors or adminittrators of the wife as part of her 
perſonal eſtate. The marriage took effect, and the 
intereſt was regularly paid to the wife; but the 
hu{band and wife having agreed that ſhe ſhould 


| give up all her intereit in the 2000/, to her huſ- 


band, 
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ſhe, by deed-poll reciting her power, di- 
_ and appointed her huſband, and his aſſigns, 
to receive the intereſt during their 2 lives, and 
if he ſurvived, then the whole to be paid to him, 
his executors, adminiſtrators, and aſſigns. The 
huſband and wife applied to the truſtees to aſſign 
according to the wife's appointment, 'and upon 
their refuſal the preſent bill was preferred. Per 
Lord Chancellor. The queſtion is, whether, from 
the peculiarity of this truſt, it did not intend the 
—_ to the wife if ſhe ſurvived ? If it was not 
to be paid according to the inſtalments, then whe- 
her the wife can diſpoſe of her eventual intereſt, 
or of the produce in the mean time? The cauſe 
ſtood over, and then his lordſhip decreed that the 
truſtees ſhould aſſign the moiety of the 4000/7., 
agreeable to the wife's appointment. The huſ- 
band to pay coſts, | 


44. A feme covert attended in court to give her 
conſent that her portion (being a reſidue of an 
inteſtate's eſtate) 
when got in, Per cur. That would be in effect 
taking her conſent now to a ſum to be aſcertained 
in futuro, and thereby depriving her of the power 
of changing her mind in the interim, which the 
court ought not to do. 


45. A ſum of money was inveſted in truſt for a 
feme covert, to pay her the intereſt for life to her 
ſeparate uſe, and after her deceaſe to ſuch perſon, 
and ſubject to ſuch power, as ſhe ſhould by an 
inſtrument in writing rom time to time or by will 
appoint (during her preſent coverture). Bill by the 
huſband and wife againſt the truſtees that they 
may be decreed to ſell the funds, and pay the prin- 
cipal to the huſband: the wife appeared in court 
and conſented. Sed per Maſter of the Rolls. — 
The effe of the deed is to pay the dividends to 
the wife, or as ſhe ſhall appoint for life ; and after 
her deceaſe according to her appointment by will, 
The queſtion is, whether, under ſuch a truſt, the 
wife can waive the benefit of the deed, and give 
away the whole capital at once during her life ? 
His Honour ſaid he could not conform to it, and, 


after taking a view of the caſes (in the rhargin), 
diſmiſſed the bill. 


46. A ſettlement was made of money veſted in 
truſtees in truſt for the huſband and wife ſucceſ- 
; ſively 


ould be paid to her huſband, - 
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12 Dec. 1792, in Scace. 
' Edmonds v. Townſend, 


1 Anſftr, 93. 


17 Jan. 1793, cor. M. R. 
Seckert & Ux. v. Wray and ane 
ther, 4 Bro. Cb. Ca. 483. 

Vide Newman v. Cartony, cited 
3 Bro. Ch. Ca. 346. and in note 
p- 568. Hulme v. Tenant, x Bro. 
Ch. Ca. 16. Pybus v. Smith, 
3 Bro. Ch. Ca. 340. Ellis v. 
Atkinſon, 3 Bro. Ch. Ca. 565. 
Norton v. Turvill, 2 P. Wms. 
144+ 


His Honour obſerved there 


was ſomething remarkable in this 
caſe, that the. reſtraint is only 
during the —— coverture. If 
the wife ſurvived her preſent huſ- 
band the reſtrition was thought 
unneceſſary, therefore during the 
life of her preſent huſband ſhe 
can only diſpoſe of it by w. 


. 1791, in Scacc, 
Cuiſe, Bart. v. Small & al, 
1 Aeftr, 277. 
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| ſvely for life, remainder to the children, and in 
default of ifſue to ſuch perſon as the vile ſhould 
appoint. The huſband being in diftreſs, the wife 
appointed to him by deed. Bill to have the con- 
ſent of the wife taken to this conveyance, and the 
appointment eſtabliſhed ſubject to the claims of 
the huſband and wife for life, and the right of the 
children, The court ordered the money to be 
aid into court for the contingent truſts of the 
ettlement, and, upon taking the wife's conſent in 
| onal decreed the conveyance ſhould be eſta- 
I : 1 ed. | p ö 


. 794, cor. Loughb.C. 47. A feme covert by deed directed rents and pro- 
Blilnes v. Buſy 2 f jun, 483» fits, her ſeparate property, to be paid during her 
life to her huſband for his own proper uſe and 

benefit; the intention being orily to give him the 

adminiſtration during coverture without account. 

After his death the widow is entitled to the future 

rents, and to thoſe accrued in his life and not re- 

ceived. If her intereſt had paſſed, it muſt, upon 

the circumſtances of the tranſaction, have been 

a | ſet aſide. ; | 

A feme covert may bind her- The rule that a feme covert is to be confidered | 
felf and contract debts ; ſhe may ag a feme ſole, with regard to her ſeparate pro- 


— — = —— rty, does not extend to tranſactions with her 


Poelnitz, 1 Term Rep. B. R. 5. ). huſband. 


She may alſo tranſact and make 

bargains — to her ſeparate eſtate ; but Lord Chancellor thought the modern determinations 
that a feme covert as to her ſeparate property was a feme ſole to all intents and purpoſer, was carrying 
the ſubject farther than was ever intended. His lordſhip could not find but one caſe where the queſtion 
aroſe diſtinctly upon a gift between a huſband and wife, and that was Pawlet v. Delawal, à Veſ. 663. 
in which Lord Hardwicke eſtabliſhed it, but under circumſtances that marked very ſtrongiy how much 
of aid he required to &ftabliſh a conveyance by a married woman of her ſeparate property in favour of her 


The courſe of the court is not to eſtabliſh a deed 
between huſband and wife on her ſeparate eſtate 
without the preſence of the wife in court, where 
the truſtees put the parties to file a bill, 


2% July 1796, cor. Loughb. C. 48. The truſt of the marriage ſettlement in 
att v. Watt, 3 V:/- jun. 244+ this caſe was for the next of kin of the wife's 
own family, ſubject to her appointment by will 

atteſted by two witneſſes. The wife appoints in 

favour of the huſband by will unatteſted, which 

(e) The buſband's claim de- the huſband proves (a); and then the children file 
nves no aid from the probate, for their bill againſt the huſband and truſtees, claim- 
— —ͤ— has 0 ing as next of kin in default of appointment. Per 
— a good execution cu. — It is beyond controverſy, that the unatteſted 
pf a poder. will of the wife is no execution of the -power. 
The children claim by limitation, and the ſpiritual 
court 


- 


* 
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court cannot determine what are the objects upon 
whom that limitation attaches. The deſeription 
of next of kin cannot apply to the huſband; the. 
wife's perſonal property veſts in him by marriage, 
and he claims jure mariti, Adminiſtration is 
nted to the huſband as huſband, and is neceſ- 
to enable him to in the wife's perſonal 
eſlate (a); there is no ſtatute law that gives the 
huſband a right to adminiſter to his wife, but his 
right is ſuppoſed in all the ſtatutes. The 21 H. 8. 
c. g. which directs who ſhall have adminiſtration, 
takes no notice of the huſband; they are to grant 
to the widow or next of kin, or both: ergo, that 
ſtatute: does not take the widow to be next of kin, 
and it is filent as to the widower, for he takes by 
law. The ſtatute of diſtributions (5) has a clauſe, 
that that fatute ſhall not prejudice the right of the 
huſband; the huſband is not of kin to the wife, 
nor the wife to the huſband, The ſtatute gives 
adminiſtration to the widow, and ſhe takes not as 
next of kin, but as widow (<)- Decreed, the 
huſband in this caſe entitled for life to the divi- 
dends of the truſt-monies according to the mar- 
riage agreement, and that the truſts of the ſettle- 
ment be in other reſpects executed by the 
truſtees, the wife having made'no appointment. 
The colts to come out of the dividends. 


the perſonal repreſentation of the huſband, Cart v. Rees, 1 P. 
3 Atk. 526, x Wil, 168. 1 Vel. 15. | 


49. A married woman living in America being 
entitled to a legacy, a commiſſion to examine her, 
as to her conſent to whom ir ſhould be paid, 
would have been directed; but as ſhe had been 
examined under a commiſſion iſſued by the Ame- 
rican government, that was conſidered ſufficient, 


Sec. 8. What Contracts, Rights, or 
Claims between Huſband and Wife 
are or are not diſſolved by Mar- 
riage. | 


1. Plaintiff, being executrix and reſiduary legatee 
of her former huſband, lends 1001. to 4. 

and B., for which ſhe took a note in her own 
name; and, as a further ſecurity, ſhe took alſo a 
bond from A. =_ B. in the name of a mow : 
; e 


(a) For this purpoſe the huſ- 
band has a right to claim letters 
of adminift ration from the ſpi- 
ritual court. b 


(5) 22 & 23 Car. 2. ©. 10. 
29 Car. a. c. 3. 


(c) Co. Litt. 46. b. 381. 
Bacon v. Bryant, 
11 Vin. 88. pl. 28. 
Squib v. Wyn, 1 P. Wras. 358. 
Humphrey v. Bullen, 1 Atk. 458. 
11 Vin. 88. pl. 2, 6. 

If the huſband dies without 
having adminiſtered to his wife, 
her next of kin taking out d- 
miniſtration to her is a truſtee for 
Was. 351, Elliot v. Collier, 


24 Feb. 1797, cor, © 
Conse v. — 
I Ve. jun. 321» 
Nie Sawer v. Shute, 
1 Anſtr. 63. 


P. 1693, Cine. 
Cotton v. Cotton, 2 Vern. 290. 
Prec, in Ch. 41. 
1 Eg. Abr. 63. . 4. 
Nate ; 2 this 
to a caſe where a man joins with 
a woman he is about to magry in 
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ing her perſonal eftate in ſhe afterwards married B. one of the obligors. 


; . . . * , 
truſt for herſelf, in which caſe Held, this bond is not extinct. | 
he ſhall not have the benefit of a ; a 
it, or if it ſhould be ſo taken, yet becauſe the huſband lived with his wife two years, and was par ty to 


the bond, and did not procure it to be delivered up and diſcharged, and being now dead, leaving his 
wife wholly unprovided for, the court would not hinder her of the means of providing for herſelf. 
Prec. in Ch. 41. » ; | 


H. 2704, cor. Wright, C. S. 2. A man before marriage gives a bond to his 
An v. Adlon, or Fierce, intended wife to leave her 1000/. if ſhe ſurvives 
Fra. rr him, and then marries her, and dies inteſtate. 
=. Cotton v. Cortans His eſtates, — — _ ä — all 
2 Vern. 290. in mortgage, the widow takes out adminiſtration, 
— 4 on a bill againſt the.heir and mortgagee, was 
» let in to a redemption of the whole, and was per- 
mitted to hold the land till ſatisfied, though the 
bond was releaſed, and gone at law by the inter- 
marriage, and though the copyhold was not af- 
fected by the bond, it being in the nature of a mar- 

rage agreement. 


M. 1724, cor. Macclesfield, c. 3. Feme gives a bond to her intended huſband, 
Camel v. Buckley2 P. Hes. that in caſe of her marriage ſhe will convey her 
GX * >, og (Aon, lands to him in fee: they intermarry, the wife 
Com. 67. Salk. 325. Bond to dies without iſſue, and then the huſband dies. 


pay money after a marriage be- The bond, though void in law (a) is good evidence 


"The — nts borkes of the agreement in equity, and the heir of the 


Intermarriage, Acton v. Pierce, huſband ſhall compel a ſpecific performance againſt 
2 Vern. 480. Bond by the buſ- the heir of the wiſe. - 

band to the wife before marriage . : 

to leave her 1000 J., though extinguiſhed at law by the marriage, yet good in equity and ſhall bind the 
real aſſets; and decreed the wife after her huſband's death to redeem a mortgage and to hold over, though 
copyholds as well as freeholds are included in the ſecurity, 

Note; Lord Macclesfield thought it unreaſonable that the intermarriage, upon which the bond alone 
is to take effect, ſhould itſelf be a deſtruction of the bond. The foundation of this notion is, that in 
law the huſvand and wife being one perſon, he cannot (at law) ſue his wife on this agreement. Vet 
in equity it is conſtant experience that the huſband may ſue the wife and the wiſe the huſband, and he 
might ſue her in this caſe upon this very agreement. Neither is it a rule, that where an action cannot 
be brought at law upon an agreement for damages a ſuit in equity will not lie for a ſpecific performance. 
Suppoſe a feme infant ſeiſed in fee (1), on a marriage with the conſent of her guardians ſhould covenant 
in conſideration of a ſettlement to convey her inheritance to her huſband, if this were done in con- 
Gderation of a competent ſettlement equity would execute the agreement, though no action at law would 
lie to recover damages. 

(1) As to the caſe of the feme infant. FYide Lucy v. Moore, 3 Bro. P. C. 514. Price v. Seys, 
Barnard. 122. Seamer v. Bingham, 3 Atk. 56. Harvey v. Aſhley, 3 Ark. 607 *. Earl of Bucks 
v. Drury, 5 Bro. P. C. 570 f. Durnford v. Lane, 1 Bro. Ch. Rep. 106 . Williams v. Williams, 
1 Bro. Ch Ca. 52. Sloman-v. Glubb, 2 Bro. Ch. Ca. 545. 

* Lord Hardwicke laid, it was going a great way to decree an execution of the agreement in ſuch 
caſe, as it related to the wife's inheritance, yet there are caſes in which the court will do it, as if the 
lands of the wife were no more than an adequate conſideration for the ſettlement the huſband makes, 
and after the marriage the wife ſhould die arid leave iſſue, who would be entitled to portions provided for 
them by the ſettlement, it would in that caſe be very reaſonable to affirm that ſettlement. , 

+ la Durnford and Lane, Lord Thurlow taid, Drury and Drury was a queſtion at law, which 
Cannel v. Buckle was not. If Lord Hardwicke's opinion in Harvey v. Aſhley be right, he has deter- 
mined the point in Cannel v. Buckle. f 4 

] Ibid, 


M. 1728, cor. King, C. 4. By articles made previous ro the marriage of 


Lucy v. Mare & al. Ms 59. - | . T7 
fe pep "ve rae , m a female infant, and in conſideration of 3 — | 


. 


* 
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then paid to the huſband, it was agreed, that in 1730, 3 Bro. P. C. $14» 


' conſideration of a ſuitable jointure to be made by eden —— _ 


the huſband after the wife ſhould come of age, ad, 122. Seamer v. Bing- 
and in bar of her dower on his eſtates ſhe ſhould ham, 3 Ark. 56. Hervey v. 


JT 3 3 Aſhle Ack. 607. Earl of 
convey her lands to be limited to him in fee. The . 1, 5 Bro P. C. 350. 


jointure was accordingly ſettled, and the wife Puraford v. Lane, 1 Bro. Ch. 
(being of age) was a party to the deed ; but ſhe Ca. 106. Williams v. Williams, 
never conveyed her own eſtate, nor was ſhe ever * Bio. Ch. Ca 153, Oh — 

uired by her huſband ſo to do (a). The huſ- (a) It S peared in this caſe 
band died, and the wife entered upon the ſettled that the wife's dower on the huſ- 


lands. Held ſhe was not bound by the articles, — —— 


and her acceptance of the jointure did not amount for the huſband's not calling upon 


to a confirmation of them; ſhe therefore kept her her to convey her own ede 


own eſtate and the jointure alſo. 


5. A choſe en action of the wife before marriage 24 June 1740, Tos Hardw. C. 
charged upon the huſband's eſtate, ſhall not, after 00 Price, _ 217. 
the death of the huſband, ſurvive; but ſhall be 1 chic cad ir Gems the hut 


conſidered as merged. band had made an adequate ſet- 


; tlement on his wife, ſo as to be- 
come a purchaſer of her fortune, but if the ſettlement had been inadequate to the fortune and degree 
of the wife, the court would certainly have given her the cboſes en action to which the law entitled her. 


6, A. by deed on the marriage of B. his ſon 11 June 1743, cor. Hardw. C. 
ſettles the eſtate in queſtion on the ifſue male of Sen & ol: v. Bingham, | 
B, and if no iſſue male, then he dire&s the eſtate "+ nde 3 fl. 54s 
to be ſold, and the produce divided equally among 
the daughters of B. By deed of 2gth April 1702, 

B. directs the eſtate to be ſold, and the produce to 
be divided among his fix daughters, provided he 
ſhould have no ſon. After the marriage of C. one 
of the daughters of B. to D., by deed of 7th October 
1714, between D. and C. his wife of the one part, 
and B. of the other part, reciting the deed of 29th 
April 1702, D. covenanted that all ſuch right in 
land or money as ſhould accrue to C. in her life- 
time, or to D. in her right, by virtue of the recited 
deed, ſhould be veſted in three perſons (who were 
alſo parties to the deed in 1714) upon truſt to put 
out the ſhare of C. in the produce of the eſtate fo 
to be ſold on ſecurity, and to pay the intereſt 
thereof to D. for life, then to C. for life, and after 
the death of the ſurvivor then the principal to be 
divided among the children of the marriage equally, 
with benefit of ſurvivorſhip (except ſuch iſſue 
male as might be immediately inheritable to the 
lands, &c. who were to take only in failure of 
other iſſue), And if no children, then to the ſur- 
vivor of C. and D. abſolutely. There was one ſon 
of this marriage, E. who ſurvived his father, and 
became of age, and then died in the lifetime of his 
Vor. I. Bb mother, 


* 
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mother, who married F. G. the heir of E. inſiſts 
that the intereſt of C. ought to be deemed real 
eſtate, and that it veſted in E. in nature of a re- 
mainder after her death, and deſcended to him as 
heir at law. Plaintiffs are the children of D. by a 
firſt ventre, and half ſiſters of E., who inſiſt that 
the ſhare of C. muſt be conſidered as money that is 
veſted in E., and was tranſmiſſible to his perſonal 
repreſentatives. Defendants inſiſt that C. was no 

arty to the deed in 1714, and therefore could not 

G bound thereby; that ſhe was a feme covert and 

an infant, and that the deed was executed after her 

marriage, and was merely voluntary. The queſ- 

tions were, 1ſt, whether by the deed in 1714, 

executed the day after the marriage of C. and D., 

the property of C, was bound as to her ſhare of 

her grandfather's eſtate? 2dly, If it did not bind 

her, whether her executing 9 on her ſecond 

marriage in 1738, which recited the deed of 1714, 

and that C. was a party, and that ſhe thereby ſe- 

cured her intereſt in that deed as a proviſion for 

her children and herſelf if ſhe ſurvived, was an 

- acquieſcence, and bound her? And 3dly, if it did 

not bind her, what was the conſtruction of the 

truſts in the deed of 1714? As to the two firſt 

queſtions, Lord Hardwicke would give no opinion; 

but he thought C. was not bound, If it was real 

eſtate, all the queſtions would be out of the caſe; 

| but it muſt be conſidered as money, for it was di- 
(4) The rule is, that land rected to be fold (a). Decreed, the eſtate men- 
to be turned — dete, tioned in the deed of 1702 to be fold, and the 

—ͤ— wy — inlet, as produce to be divided into fix parts, as the ſeveral 

where the parties all agree that ſhares of the ſix daughters of B., the ſeventh hav- 

the land ſhall not be 10, . ing died without ifſue, and unmarried : and as to 

3 <a queſtion of the ſhare of C. firſt married to D. 
and then to F., whether it ſhould belong ſolely to 
her as having ſurvived her firſt huſband D. and 
all the children of that marriage ? decreed, that 
it belonged ſolely to C. 


28 Mar. 1548, cor. Hardw, C. 7. Infants may contract marriage, males at ſour- 
Harvey & Us. v. Afoly & al. teen and females at twelve, and theſe agreements 
LEES large differ from all others, the principal conſideration 
under tit, Marriage. being the marriage : ſettlements are prudential 
acts done chiefly for this conſideration, and the 

eſtate ſettled may be greater or leſs according to 

the diſcretion of the parties. As ſoon as the mar- 

riage is had, the principal contract is executed, and 

cannot be ſet aſide or reſcinded. The eſtate and 

capacities of the parties are altered, and the _ 

ren 


a 0 ans mb owe tr ito 
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dren born of the marriage are equally purchaſers 
under both father and mother, and therefore it has 
been truly ſaid, that marriage contracts ought not 
to be reſcinded, becauſe it would affe the intereſts 
of third perſons, namely, the iſſue. All other 
agreements are conſidered as entire, and if either 
party fails in performance of the agreement in part, 
it cannot be decreed in ſpecie; but in marriage 
agreements it is otherwiſe ; for though either the 
relations of the huſband or wife ſhould fail in the 
performance of their part, yet the children. may 
compel a performance. 

There is no inſtance of an application to parlia- 
ment for the marriage of a young lady who has a 
money portion only, merely becauſe ſhe is an in- 
fant; and the reaſon why ſuch applications have 
been made with reſpect to real eſtates is, that the 
rights of infants may not be bound of any agree- 
ment in relation to it, unleſs the huſband ſhould 
have iſſue by the marriage. 

Unleſs à father or a guardian could contract for 
the infant, ſo as to bind money-property, the huſ- 
band would be entitled to it immediately on his 
marriage, as it is a perſonal thing. 

Where a jointure is made after marriage, and 
the huſband dies, leaving his wife an infant, if ſhe 
without doing any act to determine her election 
marries a ſecond huſband; if he enters on the 
jointure eſtate, that entry will bind them both 
during the coverture. h 


8. A female infant married, having before ſuch 26 May 1762, cor. Hardw. C. 


marriage a jointure made to her in bar of dower, E — % 
She is thereby bound and barred of dower within nous, ataches upon marriage, 


the ſtatute of 27 H. 8. c. 10. the ſtatute having ſaid nothing as 
, to the majority of the wife, it 
— ſpoke of her when ſhe could make the contract, and marriage may be contracted between minors. 
Fide Durnford and Lane, 1 Bro. Ch. Ca. 108. 
Vide Caruthers v. Caruthers, 4 Bro. Ch. Ca. 506. (n) for a full report of this caſe, (as determined 
— the Houſe of Lords, and taken by the late Mr. Forreſter,) which the reporter has publiſhe4 under 
avour. | 


9. The marriage ſettlement of a female infant T. 1781, cor. Thurlow, C. 
is binding on her, and no act done by her and her * — 2 — * 
huſband can avoid it. Mortgages by them to per- p;4, Cancel v. Buckle, a P. 
ſons who had notice of the | > nk Ay ordered to Wms. 243- Harvey v. Achley, 
be aſſigned to the truſtee in the ſettlement, but the 3 AK es. 
intereſt during the life of the huſband and wife to 
be applied to ,the payment of the mortgages, 
arg 5 to her remedy againſt the huſ- 

an 


Bb 2 10. Co- 


—_——_— . Baron and Feme, 88. 
P. 1782, cor. Thurlow, C. 10. Covenant in an infant's marriage ſettle- 
"Williams v. William, ment, that whatever ſhould come to the wife from 
— the mother or other tviſe, ſhould be bound by the 

| ſettlement. This covenant was reftrained to what 

ſhould come from the mother only, and not to 

property coming unexpeCtedly from other quarters. 

N- Noys v. Mordaunt, To bind an infant, the marriage ſettlement muſt 

2 Vern. 581. be fair and reaſonable, and not to deprive her of 


every thing, | 
1787, cor. Thurlow, C. 11. Bill by plaintiff and his wife for a lega 
reer 


8 before their marriage. Marriage with a legatee is 
no revocation. Decreed the legacy to be paid. 


24 Feb. 1739, cor. Thurlow, C. 12. A male infant marries an adult female, who 
Slocomb & al. v. Glubb & al. by ſettlement covenants that her eſtate ſhall be 
2 Bro. Ch. Ga. 545 · ſettled to certain uſes. Per cur.—If a woman 
before marriage conveys her property, and agrees 
to ſettle her general expectations when they ſhall 
fall in, and this without any fraud on the intended 
huſband, ſuch agreement ſhall be executed, and 
the huſband when of age muſt anſwer her con- 
tract. It is not neceſſary therefore to diſcuſs the 
queſtion in this caſe, how far the infant huſband 

could be bound by his own contract, but to 
upon the covenant of the wife, who was adult, 
and the huſband's covenant operates no more than 
to ſhew his concurrence, and to take away from 

the tranſaction every imputation of fraud. 


Sec. 9. Where the Huſband (and thoſe 
claiming under him) muſt make a 
ſuitable Proviſion for the Wife: And 
herein of the Remedies of the Wife 
and her Truſtees in caſe of the Bank- 27 
ruptcy or Inſolvency of the Huſband. Þ® 


- 1. A Man had deviſed lands to truſtees (which 
: Parker v. Dykes, were in mortgage) to be ſold, and the ſur- 
N plus of the money to be paid to his daughter; the 
daughter married a man who ſoon became a 
bankrupt, and the commiſſioners afligned this in- 
tereſt of the wife; the huſband died, and the aſ- 
fignees brought their bill againſt the wife and 
truſtees to have the land fold, and the ſurplus of 
the money paid to them; but the court would not 


, 
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2. By marriage articles the wife's portion was p. x70g, cor. Cowper, C. 8. 
to be laid out in land, to be ſettled to cex» and M. R. affit, 
tain uſes therein named, but before the truſts of . . Cf. 5 C. ye 
the ſettlement could be executed, the wife, by the Pra. in Cb. 249+ & C. nomine 
hard uſage of the huſband, was forced to leave Reckingbamandanetber v Onenden, 
him, and live ſeparate from him. Bill by the wife , Vin. * Salley 
to have the truſts of the ſettlement performed, and kyns, 2 Atk. 96. Angier v. 
croſs bill by the huſband to have the money inveſt- Angier, Prec. in Ch. 499. 
ed in a purchaſe. Decreed (on proof of the wife's 
ill treatment) that her portion ſhould be placed out (a) It was objected in this caſe 
at intereſt, and that ſhe ſhould receive the ſame that alimony was only ſaable d 
for her maintenance until there ſhould be a coha- — — — —— 
bitation ; for as the court will compel a huſband decree a divorce. The court how- 
who goes into equity for his wife's fortune to .at would not — 
make a ſettlement on the wife if ſhe ſurvives, fo abet erm, 
— rather ought the court to do it, where * he cada, Gn a — 
wife is reduced to a ſtarving condition, ef; not take u wite's portion t 

cially where, as in this caſe (a), — execution So 1 rap —_— 
tryſt is to be directed by the court. Jewſon v. Moulſon, peſt. pl. 19. 


3. Where the huſband and wife bring a bill for M. 1708, cor. Cowper 


„. 
the execution of a truſt of a real eſtate, deviſed L © Ox: v- 8 al. 


by will for the benefit of the wife, it muſt be de- Eg. Ar. GN. pl. 3. 
ereed according to the will; for the wife is cgfui oe OY 8 
que truſt, and it cannot be denied that ſhe may re- 
quire execution of a truſt ; and when ſhe has exe- 
cution, ſhe may diſpoſe of it as ſhe pleaſes. But 
where the huſband comes for a perſonal demand 
in right of his wife, the court may impoſe terms 
upon him. 


4. A. on his marriage gives bond to leave his T. 1710, Cane 


wife 5o0o/., or a third of his perſonal eflate at her ar oy w_ _— _ — 
* . 1 * K ou tem a e 3 
eleftion, the wife having had on her marriage a , the ſectiement on this marriage 


22 of 5oo/. ſecured by land. A. becomes were as to the rents and profits of 
a 


nkrupt. Bill by the aſſignees to have this 5001. —— gn = = 


raiſed by a fale, and decreed accordingly (a); but ant by the courteſy, elſe why 
that the wife ſhould come in as a creditor on her ſhould he be entitled to the inte- 


bond, and id i | reſt of the 5004. for his life ? 
, what ſhall be paid in reſpe & thereof to u 5 ihe 500% n — 


be put out at intereſt, and the intereſt to be paid in te bankrupe's place. 
to the creditors during the bankrupt's life, and (a) The aflignees in this caſe 


the rinci A} : : filed their bill to have the wife's 
— E 51 to the wife if ſhe ſurvived her — nnd pet patina 

5 | the land charged. This ſurely is 
contfary to the principle of thoſe caſes which bind the huſband and thoſe claiming under him to provide 
for the wite where they ſue for her fortune in equity ; for here ſhe ſeems to be wholly unprovided tor 
during the huſband's life. 

(5) Lord Macclesfield is ſaid to have doubted of this. Yide Ex parte Bayley, Hil. 1920 z but the 
point coming in queſtion before Lord King, Ex parte Caſwell, 2 F. Wms. 497- bis lordſhip ordered 
the precedents in Lord Conper's time to be left with him. The 'caſe Ex parte Caſwell was that of 3 

Bbz hſhand's 


— — — Rr — 


' bankruptcy er inſolvency of the debtor, ſuck debt cannot be proved under his commiſſion. Ex parte 


% 


| a . 
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buſband's bond to a truſtee to ſecure 1000 J. to his wife, if ſhe ſurvived him. The huſband became 
bankrupt ; this debt was not allowed, nor any reſervation made for it (1) ; neither ſhall it top the 


- diſtribution, in regard it may never be a debt; but if the contingency happens before a final di vi- 


dend (2), then ſuch a debt ſhall be admitted. "Ea Cs 1 
(ide Tully v. Sparks, Ld. Raym. 1546. Ex parte Jeffries, 4 Vin. 72, pl. 7. Ex parte King, 

Dav. 254+ Hancock v. Entwille, 4 Term Rep. 435. Secis where the proviſion is ſecured by a judg-" 

ment & or bond forfeited at law before the bankruptcy. Ex parte Groome, 1 Atk. 115. Ex parte 

Winchefter, 1 Atk. 116. Ex parte Mitchell, 1 Atk. 120, Ex parte Greenaway, 1 Atk. 113. God-, 

dard v. Vanderheyden, 3 Wilſ. 27 1.— Where the contingency upon which the money is payable is the 

Hill, Cooke's B. L. 282. ec : 
(2) Sed contra Ex parte Groome, 1 Atk, 118. | 

A judgment at law with a defeaſance is not a contingent debt, 1 Atk. 177. 


' 


M. 1715, cor. Cowper, C. 5 A. being entitled to 500 J. ſecured by a 
Packer v. Wyndham, mortgage for years taken in the names of truſtees, 
Gil E. Rep gh, and to 30000. ſecured on another mortgage for 

2 Eg, Abr. 138. fl. 5,6, years taken in her own name, and to a bond debt 
| of 4oo/., together with jewels and other valuables, 
became a lunatic, and on a commiſſion of lunacy 

being iſſued, the cuſtody of her perſon and eſtate 

was committed to 'one of the defendants. Some 

time after, B., plaintiff's brother, by contrivance 

married the lunatic without making any ſettlement on 
| her, and thereupon B. the parſon, and his aſſo- 

Vide Eyre v. Counteſs of ciates, were committed for contempt. It was then 
Shaftſbury, 2 P. Wms. 111. ordered, that all deeds, ſecurities, jewels, &c. 
ſhould be lodged with a Maſter to ſecure a proviſion 

for the wife in caſe ſhe ſhould ſurvive her huſband, 

and likewiſe for the children of the marriage, if any, 

the ſpiritual court having ſentenced the marriage 

to be good; which ſentence on appeal to the 

delegates was affirmed, On the application of B. 

the commiſhon of lunacy was ſuperſeded ; but 

B. 's eſtate being much incumbered, it was ordered 

that ſo much of the 5500/. as was neceſſary 

ſhould be applied towards diſencumbering B.'s 

eſtate, and the reſidue laid out in the purchaſe of 

lands, which, together with as much of B.'s eſtate 

as would make up 5004, per annum, ſhould be 

ſettled on B. for life, remainder to his wife for 

life, remainder to the iſſue of the marriage, re- 

mainder to B. 's right heirs, and, upon B. 's mak- 

ing ſuch ſettlement, the reſidue of his wiſe's for- 

tune was to be delivered to him, B. never com- 

plied with this order; but being conſiderably in- 

debted to C., C. brought his action, recovered 

judgment, and on a 5j. fa. took the 3000/. mort- 

gage term, which was ſold by the ſheriff, and ſo 

the debt was paid. After this, B. being indebted 

to plaintiffs his ſiſters in 2000/. a- piece, given them 

| for their portions, aſſigns ſaid 5500/., and all other 
the fortune which he had in right of his wife to 

/ truſtees 
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truſtees in truſt, after payment of plaintiffs por- „ 
tions, for himſelf, his executors, and adminiſtra- . 
tors. Some time afggrwards the mortgage for / 
55001, was paid off, and the money was placed F 
out at intereſt by the Maſter, B. then died in- | 
teſtate and without iſſue, and in two years his 5 2. | 

wife died a widow. Plaintiffs took out admi- 

niſtration to the huſband, and defendant to the 

wife. The only queſtion in this caſe then was, 

whether any part of the wife's fortune ſhould be 

ſubject to plaintiffs demand (who were the heirs, 

the adminiſtrators, and the creditors of B.) as 

againft the defendant, adminiſtrator of the /ur- 

viving wife? Per cur.— As to the marriage, it has 

had its agitation in a proper court, and is out of 

the caſe. The order of court is alſo out of the 

caſe, for B. never complied with it; if he had, 

he would have been a purchaſer of his wife's for- 

tune. The reaſon for the interpoſition of equity 

is alſo at an end, the wife being dead, and no ifſue 

left. Then as to the 5500/., that being paid in dur- 

ing the coverture, was the huſband's money, and the 
property abſolutely weſied in him by law, though 

laced under the control of the court for caution ' 

ake. The reaſon of the court's keeping the money 

is at an end; the wife is dead, and there are no 

children. The court muſt give it to the huſband's 

repreſentatives, to whom by law it belongs, As to Equitas ſequitur Len: 
the 3000/. mortgage, it was ſold by the ſheriff , _. 

before the huſband's aſſignment of it, and a huſ- 

band may aſſign over a term or mortgage for year: 

which he has in right of his «wife; and ſo be may 

likewiſe the truſt of ſuch term, and this ſhall prevail | 
ogainſt the wife if ſbe ſurvives, therefore B,"s Burnet v. Kinaſton, 2 Vern« - 
aſſignment to the plaintiffs might have been. good are. * _— 
as to this mortgage had it not been for the ante- the hulband — 3 
cedent ſale by the ſheriff, | poſe of ö 
The bond for 400“. was plainly a choſe en action, The difference between a bond 


and muſt go to the defendants, notwithſtanding jad > #79 of years is that the 
, 


B.'s alignment; for it was not aſſignable at law, agignable at law, and a term for 
and there is nothing in equity to ſupport it: but yer — real, which the 

. "af and may aſſign without his 
as to the jewels they mult yo to the plaintiffs. 7 e 
term, and conſequently the money ſecured by it. Yide Grey v. Kentiſh, 1 Atk. 280. Bates v. 
Dandy, 2 Atk. 2c8. Gilb. Ch. 277. Vide alſo Squib v. Wyn, 1 P. Wms. 378. Boſvil v. Erander, 


1 P. Wms. 458. Cleland v. Cle and, Prec. in Ch. 63 Blois v. Lady Hereford, 2 Vern. 501. Mere - 
dich v. Wynn, Prec. in Ch. 312. Ca. temp. Talb. 168. | | 


6. VW. V. bequeathed 1000. to his niece A., an M. 1717, cor. Cowper, C. 


infant, (payable after the death of teſtator's wife,) —_— — 


on her attaining the age of twenty years, if ſhe e e 
ſhould fo long live. At eighteen 4. married B. "Gill. Ty. I. 1467 
Bb 4 without 


Ez. Rep. 140. 
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(% Boten v. Brander, 1 P. 


Was. 459. 4 

(5) A court of equity will not 
interrupt the legal title of the 
huſband to the property of the 
wife, unleſs called upon by the 
buſband to lend him its aſſiſtance 
- In reſpe@ of ſuch property. Vide 
Milner v. Colmer, 2 P. Wms. 639. 
Adams v. Pierce, 3 P. Wms. 11. 
Willats v. Cay, 2 Atk. 67. ſew- 
ſon v. Moulſon, 2 Atk. 420. 
But if he aft for equity he muſt 
do equity, by providing for the 
wife, Brown v. Elton, 3 P. 
Wms. 202. If the huſband be- 
come a bankrupt all ſuch pro- 
perty of the wife as he could aſ- 
figa or releaſe paſſes by the com- 
miſſioners aflignment to the aſ- 
ſignees. Miles v. Williams, 
1 P. Wms. 251. But they take 
it ſubje to the ſame equity of 
providing for the wife. Boſvil 
v. Brander, 1 P. Wms. 458. 
Ex parte Coyſegame, 1 Atk, 192. 
Grey v. Kentiſh, 1 Atk. 280. 
Worral v. Marlar, and Buſhnan 
v. Pell, 1 P. Wms. 459 (n.). As 
to the caſe of a penny £4 A. aſſignee 
— buſband for a valuable con- 

ation, wide Boſvil v. Brander, 
1 P. Wms. 458. ; as to voluntary 
aſſignments, vide Squib v. Wyn, 
I P. Wms. 381 . 

(e) Vide Higden v. William. 
ſon, 3 P. Wms. 132. centrd. Not 
only che latter ſtatutes relating to 
bankrupts mention the word . 

« ſibility,” but 13 Eliz. c. 7. 1. 2. 
empowers the commiſſioners to 
aſſign all that the bankrupt might 


% ' w- 
Baron and Feme, Þ $9, 
without the knowledge or conſent of her father, 
B. having bribed a maid ſervant to get her con- 
ſent. B. was greatly indebted by judgment and 
otherwiſe, and — a bankrupt before the wife 
had attained her twentierh year, or the portion 
paid. The creditors of the huſband brought their 

ill for the wife's legacy; the bankrupt had then 
two children living by his wife. This caufe was 
firft heard before Price, B. who decreed the le 5 
to the creditors ; but on the preſent appeal, 2 
Cowper thought the aſſignees ought not to be in a 
better (a) condition than the bankrupt, and (if he 
had brought the bill) the court would not have 
allowed it him without obliging him to make 
ſome (5) provifion for his wife and children; 
ergo the aſfignees who come for equity muſt do 
equity as he muſt have done from whom they 
derive their claim. As to the intereſt of the 
money, the bankrupt was allowed to receive it; 
ſo, therefore, the aſſignees ought to receive it dur- 
ing his life, as alſo the principal, if he ſhould ſur- 
vive his wife and children. On the cauſe coming 
on again, Lord Chancellor thought it clear that 
the commiſſioners could not aſſign this poſſibility 
of right which the bankrupt had to the portion (c). 
Afterwards, in 1718, the wife filed her bill, alleg- 
ing ſhe was ſeduced into the marriage, and pray- 
ing that the legacy might be inveſted to her ſepa- 
rate uſe for life, and afterwards for her children, 
which was (by Lord Chancellor Parker) decreed 
accordingly. 


depart with ; beſides, 21 Jac. 1. c. 19, enacts, that the bankrupt ſtatutes ſhall be conſtrued in the 
moſt beneficial manner for creditors. Yide etiam Jewſon v. Moulſon, poſt. pl. 19. 


T. 1718, cor. M. R. 
Bofvil v. Brander, 
1 P. n:. 458. 


2 Eg. Abr. 113, pl. 3, 4. 


7. A feme ſole mortgagee in fee marries a 


trader; he becomes. bankrupt and dies, the mort- 


gage deeds being in the hands of his aſſignees. 
Bill by the widow for the title deeds, and to have 
the benefit of the mortgage. Maſter of the Rolls 
firſt decreed for the wite, but being afterwards 
diſſatisfied with his own judgment, he ordered it 
to be re-argued. Upon which rehearing his Honor 
ſaid, If there had been any articles before marriage 
agreeing that the mortgage-money ſhould continue 
to the wife as her proviſion, or ſnould be aſſigned 
in truſt for her, the articles or aſſignment would 
have been a ſpeciſic lien on the mortgage, and 
have preſerved it from the bankruptcy. It might 
have been a different matter if the aſſignees had 
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been plaintiffs, and deſired the aid of equity to 
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{trip 2 widow of her all; for then the court would (4) N. Jacobſon v. Williams, = 
hardly have lent its aſſiſtance, becauſe the aſſignees B. Was. 382.) 


could have been in no better plight than the () N 


krupt (u), and equity (probably) would not have (e) Where a mortgagee in ſes 
— — * os the money to the dies, though the heir takes the 


, - . : legal eſtate by deſcent, he is but 
huſband without his making a proviſion, or, at buero be cru. 


leaſt, the wife by an application might have pre- More; In Jewſon v. Moulſon, 
vented the payment of the money unleſs ſome 2 Atk. 420, Lord Hardwicke 


len Apreſſes great doubt whether 
proviſion was made for her. But here the widow — I 


Was laintiff againſt the ignces, ſo that , and huſband or his general aſſignees 
not the — ſought the aid of equity ; and sole get poſſeſſion of the wife's 


property without the aid of the 
here was a covenant in the mortgage deed to Pay dont; as to which vide Winch 


the money to the wife, ſo that this debt, or choſe v. Page, Bund. 86. Anon. Prec. | 


4 . in Ch, 548. Harriſon v. Buckle, 
en action, veſted in the commiſſioners, and 
well aſſigned by them to the aſſignees, as in a caſe — 25 oſt of operating 


where a bond made to a wife dum fola was held nizance, it is clear that the gene- 


liable to the bankruptcy (ö), and aſſignable by the 8 ye ps — — 


commiſſioners; wherefore, though the legal eſtate otherwiſe) are ſubjeR to the ſame 
of the mortgaged lands was in the wife, ſhe is but equity as the huſband, by whom- 


a truſtee for the aſſignees (c). But in regard the — * * =—_ - 


bankrupt on his marriage had given a note con- liamſon, ante, and the caſes there 
ſenting that his wife ſhould have 200/., the court referred to. Lide Watſon v. Maſe 


relieved the wife as to that, but as to the reſt diſ- F 2 


miſſed the bill. Ca. 44. Wenman v. Maſon, 
Worral v. Marler, Buſhnan v. Pell, 1 P. Was. 459, 460. (n.) Moſt of which caſes have ariſen between 
the wife and the general aſlignees of the huſband. But where the huſband has afligned ſome particular 
choſe en action or truſt term of the wife for a valuable conſideration, there is more doubt whether the court 
will impoſe any terms on the particular aflignee in favour of the wife. Yide Sir Edward Turner's caſe, 
1 Vern. 7. Pitt v. Hunt, 1 Vera. 18. Tudor v. Samyne, 2 Vern. 270, Packer v. Wyndham, 
Prec. in Ch. 412. Walter v. Saunders, 1 Eq. Abr. 58. of Ages v. Dandy, 1 Atk. 207. &d quare, 
Whether in theſe caſes of particular aflignment any diſtinction has been made between a truſt term and 
a choſe en action of the wife ide Pryor v. Hill, 4 Bro. Ch. Ca. 139. which was the cafe of a general 
aſſignment to creditors.— As to a particular aſſignment by the huſband for a valuable confideration, 
vide Like v. Beresford, 3 Veſ. jun. 506. Vide alſo Burdon v. Dean, 2 Ve. jun. 607. Oſwell v. Pro- 
bert, 2 Veſ. jun. 680, Brown v. Clarke, 3 Veſ. jun. 166, Freeman v. Parlley, 3 Veſ. jun. 421. 
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8. A. deviſes to his daughter 1000/., payable * MI. 1720, cor. M. R. 
at her age of twenty-one or marriage, and to his Harriſn v. Buckle, 1 &ra. 238. 
ſon 1500/1. payable at twenty-four, with main- | 
tenance in the mean time; and his real eſtate he 
deviſes to truſtee in truſt to ſell, if the perſonalty 
ſhould fall ſhort to pay the debts and legacies. 4. 
dies, the fon dies under age, and the daughter 
marries the defendant, who, with his wiſe, inſti- 
tute a ſuit in the ſpiritual court againſt the trultees 
(who are alſo executors) for the daughter's legacy, 
| and for her brother's, as his repreſentative z 
i" whereupon the executors file the preſent bill to 
; ſtop the proceedings of the ſpiritual court, and 
i compel the huſband to ſettle the wife's legacy on 5 
her. On the queſtion in this caſe, whether the (a) There was ancther queſtion 
court could interpoſe and ſecure the daughter's 10 —  _——— _ 2 
legacy to be ſettled on her (a), Maſter of the Rolls ä before it — — 
ſaid this bill is of an unuſual nature, It is the which tee 7%. tit. Legacy, 
common N 
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| Baron and eme. 59. 
common courſe of the court to oblige a huſband 
(who ſues in right of his wife for her property) to 
make a proper ſettlement on her. Had this been 
res integra, his Honor would have been very 
cautious how he went ſo far as legacies, — 
there is a proper court for recovery of them; they 
originally belonged to the ſpiritual court, and 
equity only interfered to diſcover the teſtator's 

| fo) In Gardener v. Walker, perſonal eſtate (a), But here the perſons liable to 
x Stra, seg, the buſband brought pay the legacies are the plaintiffs and not the huſ- 
» ſuit in the feng de eecuter band, and whether they would be ſafe in paying 


iſe y, and the l * 
Lied IONS bill. Decreed the legacy, if they had ſuffered the ſpiritual court 


* 


ſoe vet is the plaintiff, 


the wife to be provided for, who- to go on to a ſentence, his Honor would not = þ 


Vide Jacobſon v. Williams, 


1 P. Wms. 383. Milner v. 
Colmer, 2 P. Wms. 639+ Adams 
v. Pierce, 3 P. Wms. 11. 

Brown v. Elton, 3 P. Wms. 
202. Winch v. Page, Bunb. 86. 
Jewſon v. Moulſon, 2 Atk. 420. 
Attorney General v. Whorewood, 
1 Veſ. 538. Pryor v. Hill, 
4 Bro. Ch. Ca. 139. 


M. 1721, in Scacc. 
NVincb V. Page, Bunb. $6. 
Vide Thompion v. Attfield, 


1 Vern. 40. where a defective 


This is ſomething of the nature of an interplead- 
ing bill, wherein the executors call on the huſband 
and wife to interplead concerning their feveral 
rights; the huſband to the money, and the wiſe 
to a proviſion: and then it will be like the com- 
mon caſes of a huſband coming into court to have 
his wife's legacy. Lord Coper ſtrongly inclined 
to do right to the wife. Since legatory cauſes are 
become part of the juriſdiction of Chancery, it is 
fit to be conſidered. Ordered the wife to attend 
and ſay what proviſion ſhe is willing to accept. 


9. The portion of a feme covert was ſecured in 
equity for the benefit of her and her children, 
where the huſband applied for her fortune. 


voluntary conveyance was made good in equity for the benefit of children. Vie Lupton v. Tempeſt, 
2 Vern. 626. where the Court of Chancery would impoſe terms on a man if he applied there for his 


wife's fortune, 


WH. 1722, cor. Macclesfield, C. 
Gardener v. Walker, 1 Stra. 503, 
1 £4. Abr. 64. ple 1. 


9 


Vide Anon. cited in Nicholas 
v. Nicholas, Prec. in Ch. 5483. 
Anon. 1 tq. Abr. 64. pl. 1. 
Toth t 74 5. C. Winch v. Page, 
Bunb. 80. Harrifon v. Buckle, 
1 Stra. 238. Jewton v. Mouilon, 
2 Atk. 420. 


T. 1724, cor. Maccl-sfi-!d, C. 
Adams v. Pierce, 3 P Ms. 12. 
Fid: Jacobloa v. Williams, 
1 P. Wms. 382. Boſvil v Bran- 
der, 1 P. Wais 458. Miiner v. 
Coimer, 2 P. Wnis. 639. 


10. A conſiderable legacy was left to defend. 
ant's wife, for which he brought his ſuit in the 
ſpiritual court. The executor of the teſtator filed 
his bill, praying the direCtion of the court, and an 
injunction againſt the huſband's proceeding in the 
ſpiritual court. The huſbaud inſiſted that equity 
ought not to enjoin him or interfere, unleſs he 
had filed his bill in equity for the wife's legacy, 
Seu per cur. —The money mult be applied for the 
wife's benefit, for whoever is the plaintiff does 
not alter the reaſon of the thing. | 


11. A. bequeathed to his two daughters 20004, 
a- piece. The eldeſt married Dr. P., a clergyman 
poſleſſed of great church preferment, who before 
marriage ſettled 991. per ann. on his wife, and 
1000/7. part of her portion. The ſecond married 
a freeman of London, and before marriage the 
fat her's executor aſſigned good part of her portion 
to truſtees for her ſeparate uſe, and to be at her 
diſpotal, At the time of their marriage both 
| | daughters 


* / 
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daughters were infants, and ſoon after an addi- 

tional portion of 4o00/., conſiſtin of leaſehold 

eſtates; fell to them by the death of their brother. 

The executor brought a bill to paſs his accounts, 

and prayed that the two huſbahds, in conſidera- 

tion of the additional portions, might make addi- 

tional ſettlements on their wives, eſpecially the 

citizen, who had made no ſettlement out of his | 
own eſtate. Per cur. — Here the — is 2 11 Gardener 1 Walker, e 
tiff: had the huſbands been plaintiffs, and | Macclesfield faid, whoſo- 
aſked the aid of the court, it * only have been — — trot ater the 
granted on ſuch terms as appear reaſonable. The 


C. | daughters in this caſe have a legal intereſt in the 


leaſchold eſtate, which the. court cannot diveſt 
them of; had the acquiſition been in money, the 
court could chooſe it the huſbands ſhould take it 
without making a further proviſion: but the 
clergyman has made a ſuitable proviſion, and is a 
man eminent in his character and function; and, 
as to the citizen, he is in great credit, and in a 
thriving way. 'The proviſion, which his wife will 
be entitled to under the cuſtom of London, is a 
good proviſion. Decreed the executor to account 


with the huſbands, and to be paid his coſts. 


12. A trader on marriage gives a bond to a NI. 1528, cor. King, C. 
truſtee to ſecure 1000 J. to the wife, if ſhe ſurvive Ex parte Caſwell, Cazalet, and 


him. The trader becomes a bankrupt. This debt » 

ſhall not be allowed, nor any reſervation made for g n 

it, nor ſhall it ſtop the diſtribution, in regard it &. C. nomine Gazakt Ex parte, 
Vide Holland v. Calliford, 


may never be a debt (a). So within the ſame rea- — Mid. 
ſon an obligee in a bottomree bond (5) ſhall not, Fx parte Bayley, cor. Macclef. 
before the return of the ſhip, come in under a Held. in Hil. 1720. 


commiſſion of bankruptcy. But in either of theſe , L-, beser, 7 Vi 


caſes, if the contingency happens before the bank- Abr. 72. pl. 7. Ex parte King, 


rupt”s eſtate be fully diſtributed, ſuch creditor ſhall P. 254%, Hancock v. Entwille, 
in fir his proportion (ch | 3 Term Rep. 435. Sec, where 

come in Tor his prop , the proviſion is ſecured by a judg+ 
ment on bond forfeited at law before the bankruptcy. Yide Ex parte Groome, 1 Atk. 115, Ex parte 
Wincheſter, r Atk. 116. Ex parte Mitchell, 1 Atk. 120. Ex parte Greenaway, 1 Atk. 113. Ged- 
dard v. Vanderheyden, 3 Wilſ. 271. Hancock v. Entwiſle, 3 Term Rep. 435. Where the contingency 
upon which the money is made payable is the bankruptcy or inſolvency of the debtor, ſuch debt cannot 
be proved under his commiſſion. Ex parte Hill, Cooke's B. L. 282. 

(5) * caſe of an obligee in a bottoraree or reſpondeptia bond is now provided for, 19 Geo. 2. 
In 32. i» 2+ 

(c) Sed vide Ex parte Groome, 1 Atk. 118. contra. 


S. C. But in the caſe above-mentioned of the as to the caſe Ex parte Caf- 


bond, the obligee, if he declares upon his bond vel, 1 497.) Lord 
only, ſhall be barred. Sect, if in his declaration — 1 44 2 
he ſets forth the condition as well as the bond. « js barely an opinion of Lord 

f « King, and not the caſe in 
judgment; dot he did cite declare his opinion only. Lord Talb»t afterwards Coubted of Lord 
« King's opinion; and in a caſe before me ſince, I bave differed from him catirely, nd ſce no reaſon ts 


«& alter my, opini 
13. The 


_ 
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2 1730, cor. M.R. 
Hinton v. Scott, Meſ. 337. 


M. 1741, cor. King, C. 
Milner v. Colmer, 

2 P. nt. 4 641. 

2 Eg. Abr. 140. l. 4. 


* 


fa) In Adams v. Pierce, 3 P. 
Wat. 12. Lord Macclesfield 
thought the proviſion to which a 
widow was entitled under the 
cuſtom was a good proviſion ; 
2nd in Frederick v. Frederick, 
1 P. Wms. 710. perſons were or- 
dered to take up their freedom, 
to the intent that their wives and 
children may be 
the cuſtom. 7 
(s) Vide Jacobſon v. Williams, 
1 P. Was. 382. Boſvil v. Bran- 
der, 1 P. Wms. 458. Winch v. 
Page, Bunb. 86. Harriſon v. 


Buckle, 1 Stra. 239. 


(c) Adams v. Pierce, 3P. 
Wms. 12, Willat:s v. Cay, 
2 àAtk. 67. Ex parte Higham, 
2 Vel. 579. | 


M. 1733, cor. King, C. \ 
On appeal from the Rolls, 
Brown & Us v. Elton, 

3 P. nt. 202. 
2 Eg. Abr. 241. pl. 29+ 


Baron and eme. 59. 


13. The baron in poor circumſtances, and his 
wife wholly unprovided for, ſettles her orphana 
part in truſt for her ſole and ſeparate uſe. His 


. creditors, prior to the aſſignment, ſhall not ſet it 


aſide, or have the intereſt of the money during his 
life, for it is a reaſonable ſettlement, . and ſuch as 
the court would have obliged the huſband to 
r bill for her orphanage 


14. A freeman of Londen (in good trade) mar- 


ried an infant entitled to a great perſonal eſtate, 


pending a bill for an account of ſuch eftate, and then 


applied to the court for his wife's portion; whete- | f 


upon he was directed to make propofals before the 
Haſter. The huſband offered to ſettle 4000 J. 
part of his wife's fortune (the whole being 14,0007.) 


on her and the iffue of the marriage, and 500 /. per a 4 


annum more on his wife for a jointure, out of the 
family eſtate, if his elder brother ſhould die in his 


lifetime without iſſue male, alleging that his chil- 4 
dren would be amply. provided for by the cuſtom (a) 
at his death, which it was contended was a very © 


conſiderable ingredient. Objected, that a free - 
man's perſonal eſtate is precarious, and fubje& to 
2 miſcarriages, and that the wife's portion 


ould be inveſted in lands, or ſettled (6). Lord 


* 


Chancellor thought it extraordinary that the court 


provided for by ſhould interpoſe in caſes where the law gives him 


a title to the wife's perſonal eſtate z and unleſs the 
huſband was profligate or extravagant, ſuch inter- 
politions had been the occaſion of miſchief rather 


than good. His Lordſhip then examined the wife | 3 


in court as to her conſent, which ſhe freely gave. 
His Lordſhip ſaid, the covenant to make a jointure 
of 5001. per annum when in poſſeſſion of the family 


eſtate was to be conſidered and valued; and there- 

fore decreed, that on the huſband's entering into 
ſuch covenant, and making the ſettlement by him 
ne the reſidue of the wiſe's portion ſhould Bf 


paid over to him (c). 


15. B. married a — lady who had a legacy 
of 400 J. payable at her marriage, 
ſettlement on her. B. demanded the legacy, which 


the executor refuſed to pay unleſs B. made ſome i 


proviſion for his wife, which he refuſed to do. 
Bill by the huſband and wife for this legacy. The 
executor by his anſwer offered to pay the legacy on the 


terms ſuggefied. Maſter of the Rolls ordered the 4 
plaintiff ro make propoſals before a Maſter, and 1 


PY } 


but he made no 4 


_ 
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have her rent 
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all cofts in regard of the executor's offer. On 

* at Chancellor ſaid, that as the practice 7 

of the court was to enforce a huſband to make a (e) Nd. Harriſon v. Buckle, 


ſettlement, before he recovers by the aid of equi- 1 52 on 2 


a) his wife's ion, he ſhould not alter it, 3 P. Wms. 1 1. jeuſon v. f 
2 it ſeems 11 in on the legal title (Nas | 8 2 Atk. F. = — 
the huſband to the wife's perſonal eſtate, and has 8. 
ſometimes proved inconvenient ; yet his Lordſhi — wm. 
reverſed that — oe ny 8 2 ny 02 Vide Mie 8 Colmer A 
ſaddled intiff with all coſts, Hi Ip gc ote, 
would 2 — a man to pay coſts for inſiſting = arty en Ld ade 
on a right which the law gives him. Decreed no coſts out of his own pocket (. 
coſts on either ſide (c), but as plaintiff now offers rn 2 
to make a ſettlement on his wife, that muſt be at conduft which the court irfels 
his own charge. has ever approved ? 


16. Whenever a man marries a ward of the M. 2739, Cane. 
court without the conſent of the court, he ſhall * Shelden, MS. note 
have no benefit of the portion till he makes a ſuit- U) 6% P. 
able ſettlement. | 


17. The itioner's huſband before marri 23 Dec. 1740, cor. Hardw, C. 
_ her father a bond in the penalty of 600 75 Ex . . — 
conditioned for the payment of 300 /. to her in 8 
caſe ſhe ſurvived. The huſband has a commiſſion 
of bankruptcy taken out againſt him, and dies ten 
days after. "The court thinking it a doubtful caſe 
whether ſhe ſhould or ſhould not be admitted a 
creditor, did not give an abſolute opinion ; but on the 
aſſignees conſenting ſhe ſhould come under the 
commiſſion for 150 J., ordered her a dividend ac- 
cordingly. 

S. C. The ſtatute of 7 Geo. 1. c. 31. extends Nd. Ex parte Caſwell, Ex parte 
only to creditors at a future day certain, and not to ner, Ex parte Bateman, 2 F. 
debts on mere contingencies, which have not ap- #27: 


pened at the time of the act of bankruptcy com- 


mitted. 


All the caſes ſince Tw/ly v. Sparks, 2 Raym. 1546. 
_ been determined againſt a contingent in- 
as 


18. The wife has a rent charge deviſed to her 22 Feb. 1742, cor. Hardw. C. 
for life, iſſuing out of a frechold eſtate. The huſ- Fize v. 1 
band during the coverture may have a legal remedy 3 
by diſtreſs for the arrears, but he cannot convey it 
away to her —_— for if ſhe ſurvives ſhe will 
charge again, 


The court will not hinder the huſband of his le- 
gal remedy hy diſtreſs till ke has made ſome pro- 
vilion for his wife, any more than they would do it 
where 


— 
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Vide Tewſon v. Moulſon, 
2 Atk. 417. 


27 OR. 1742, cor. Hardw. C. 
' Fewfon v. Meulſon, 
2 Ath. 417 10 423. 

Note; The rule in equity ſeems 
to be, not to ſuffer the huſband 
to take the wife's portion until 
He has made a reaſonable provi- 
Gon for her; and this is not a 
new doctrine, for Lord Coventry 
takes notice of it in Tanfield v. 
Davenport, 14 Car. 1. In Toth. 
Lord Hardwicke ſays, it is diffi- 
cult to reconcile the caſes on this 
head, though one thing is clear 
through them all, that if the 
huſband makes a voluntary aſ- 
ſigument of the wife's portion, 
the volunteer muſt ſtand in the 
Huſband's place. There is the 
ſame equity too in regard to exe- 
cutors and adminiſtrators, and 
the ſame as to allignees of bank- 


© rupts, for it is the law that caſts 


it upon them. Vide Burnet v. 
Kinaſton, 2 Vern. 401. Taylor 
and Wheeler, 2 Vein. 564. Ja- 
cobſon v. Williams, 1P. Wms. 
382.— In the laſt caſe Lord 
Cowper thought commĩ ſſioners of 
bankrupt could not aſſign a poſ- 
Gbility, but he was clearly wrong 
in point of law, for not only the 
latter ſlatutes relating to bank- 
rupts mention the word pyſſbility, 
but 13 Eliz. c. 7. 1. 2. empowers 


* — 


Baron and eme. 69. 
where a man marries a woman ſeiſed of lands in 


fee. 

Even in the caſes of bankrupts, the court have 
not determined that creditors are not entitled to the 
intereſt of the huſband during his life in the wife's 
choſes en action, but have recommended it to them to 
allow the wife a proviſion, and take the reſt to 
themſelves, 985 | 


19. V. a trader married the daughter of B., who 


had a fortune of 600 J., but he made no ſettlement 


on her, V. being indebted to defendant in 500 J., 
made an aſſignment to him of his wife's. fortune, 
(which had not been paid over by her father's exe- 
cutors,) and ſoon after made a ſecond aſſignment 
thereof to truſtees for the benefit of his creditors 
in general. The wife was under age, and had two 
children. The huſband afterwards became bank- 
rupt. The queſtion in this caſe was, whether the 
wife, who was wholly unprovided for, ſhould not 
have a maintenance ſecured to her out of her 
ſhare of her father's perſonal eſtate (which amount- 
ed to 600 J.) before it was applied in payment of 
defendant's debts, or divided among the creditors 
generally. Lord Hardwicke was of opinion not to 
permit the defendant to receive the fortune of Y.'s 
wife without making ſome proviſion for her, and 
recommended it to him to give her and her chil- 
dren ſome part of the principal of her fortune; and 
afterwards on 6th December 1742 Lord Hardwicke 
decreed, (in conſequence of an agreement between 
the partics,) that a moiety of the wife's fortune 
ſhould be placed out ke ſeparate- uſe during 
her life, and after her death to be paid to her chil- 


dren in equal ſhares. 


* 


the commiſſioners to aſſign all that the bankrupt might deport with; and, beſides, 21 Jac. 1. c. 19. 
enacts that the ſtatutes relating to bankrupts ſhall be conſtrued in the moſt beneficial manner fe 


creditors, vide Higden v. Williamſon, 3 P. Wms. 132. 


And in equity it is now well known 


that a poſſibility may be both releaſed and aſſigned, and it was ſo determined in Watſon v. Maſcall, 
19 Mar. 1732, upon the authority of the laſt-mentioned caſe, Yet where the huſband aſſigns 
the wife's truſt of a term for a valuable conſideration, the aſſignee need not make a proviſion 
before he is entitled, Tudor v. Samyne, 2 Vern. 210.--—in Walters v. Saunders, 1 Eq. Abr. 58, 
Boſvil and Brander, 1 P. Was. 458. and Dates and Dandy, 2 Atk. 207, the particular contract 
of the huſband for a valuable conſideration has got the better of the wite's equity to have a provi- 
non. In Sir Ed. Turner's caſe, 1 Vera. 7. it was faid that the ſame rule of property muſt prevail in 
equity as at law; and as at law a huſband could diſpoſe of a term for years, ſo he may diſpoſe of the 
truſt of a term; but in Pitt v. Hunt, 1 Vern. 18. Lord Nottingham expreſſed great ſurpriſe at this 
reſolution. 

The caſe of Jewſon and Moulſon differs from the foregoing caſes ; the wife in that caſe being an 
infant, and the huſhand hav ng there afligned over a/l her fortune to his creditors, though he could not 
reduce it into poſſeſſion without the atliitance of the court; if that were allowed, it would defeat the 
proteRtion of the court with regard to infants. A cc urt of equity will not inter:upt the legal title 
of the huſband to the pr. perty of the wife, unleſs called upon by the huſband to lend him its affiſtance 
in reſp-& to ſuch properi'y, ve Milner v. Co:mer, 2 P. Wms. 6:9. Adams v. Pierce, 3 P. Wms. 11. 
Willats v. Cay, 2 Ack. 67. But if be 2 tor equity, he mult do equity by providing for the wife. 
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Browne and Elton, 3 P. Wms. 202». If the huſband become bankrupt, all ſuch property of the wiſe 
++ he could affign or releaſe paſſes by the commifoner's aſſigament. Miles v. Williams, 1 P. Wms. 251. 
But the afſignees take it ſubject to the ſame equity of providing for the wife. Boſvil v. Brander, 1 P. 
Wms. 458. Ex parte Coyſgame, 1 Atk. 192. Grey v. Kentiſh, 1 Atk. 280. and x P. Wms. 459 (n)- 
Worral v. Marlar, and Bu v. Pell, ibid. As to the caſe of a — affignee of the buſband for a 
valuable confideration, wide Boſvil v. Brander, 1 P. Wms. 458, ryor v. Hill, 4 Bro. Ch. Ca. 139. 
Like v. Beresford, 3 Veſ. jun- 06. Vid Burdon v. Dean, 2 Vel. jun. 607, Oſwell v. Probert, 
2 Vel. jun. 680. Brown v. Clar Veſ. jun. 166. Freeman v. Parſley, 3 Veſ. jon. 421-—As ts 


voluntary aflignment, vide Squib and Wyn, 1 P. Wms. 381. 


20. The wife's portion has in ſome caſes been 13 Nov. 274, cor. Herde. C. 
decreed to the huſband, (though he has not made Lg OY Fn Ducheſs of 
a ſettlement adequate to it,) where the ſettlement » 2 Al. 448. 
was before marriage; otherwiſe on a voluntary | 
ſettlement after marriage, 3 


21. A legacy of 5300 J. was given under the will 21 Jan. 17439 cor. Hardw. C. 
of A. to J. before her marriage with the plaintiff, Neud v. » 3 ih. 20. 
who though he had received 2000 J. from other 
parts of his wife's fortune, refuſed to make any 
proviſion for her ; whereupon the executor of A. 
would not pay the legacy; and the huſband in 
1734 bringing his bill for it, the court referred it 
to a Maſter to receive propoſals from the huſband 
for a proviſion for the wife, and on the Maſter's 
certificate that the huſband never had made any 
propoſals, the court directed the 500 J. to be laid 
out in South-Sea annuities for the benefit of the 
huſband and wife, ſubject to the further directions 
of the court. The dividends of the money fo in- 
veſted now amounted to 122/., and the huſband 
being dead, his executor claimed it as the wife's 
choſe en action, which had veſted in the huſband by 
the decree for inveſting the ſame. On a petition by 
the wife, Lord Chancellor thought, if this legacy 
had been a!/ the wife's portion, the huſband would 
have been entitled to the intereſt for her main- 
tenance; but where a huſband has received a great 
part of his wife's fortune, and only a ſmall part re- 
mains, and the huſband will not make a competent 
ſettlement, the court will not only ſtop him from 
receiving the reſidue of her fortune, but will deny 
him the intereſt of that reſidue, that it may accu- 
mulate for the benefit of the wife, unleſs he is 
ſtarving for want of maintenance. 


22. F. G., previous to the marriage of the pe- 200. 1744, cor. Harde. C. 

titioner and his daughter, by bond became bound E ow pany," ng vous 

— . 232 * de next cat- x parte 

to 8 abr 2 conditioned as follows: Groome, 1 Ak 115. determined 

1 arriage took effect, and if the aifferently by Lord Hardwicke on 

“ heirs, &c. of J. G. ſhould, at the expiration of «day under other confdera- 
« twelve months after the death of the ſurvivor of 


* the ſaid J. G. and. B. his wife, pay unto the 


« petitioner, 
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Baron and eme. 89. 
46 petitioner, his executors, Sc. 1000 J. and alſo 
« if the ſaid J. G., his heirs, c. ſhould, until the 
* 1000/7. became due and was paid, pay unto the 
& petitioner, his executors, Ic. in for the 
« ſame at the rate of 4/. per cent. half-yearly on 
«© Chriflmas and Midſummer days in every ary 
ce the firſt payment to be, c., that then, &'c, 
By articles bearing even date with the bond, this 
money was to be laid out at intereſt, and the in- 
tereſt to be paid to the huſband for life, then to 
the wife, and then the principal to be divided 
among his children as therein mentioned. J. G. 
the father paid all the intereſt up to Chriſtmas laſt, 
but none of the payments were made preciſely on 
the day they became due, but ſome days after. 
Before Mid/ummer no intereſt being due on the 
bond, the father became a bankrupt ; and now the 
petitioner prayed to be admitted a creditor under 
the commiſſion for the 1000/7. ſo ſecured. It was 
urged for the aſſignees, that no action could be 
brought on this bond at the time of the bankrupt- 
cy, and therefore it was no debt; ind that the in- 
tereſt accrued at Midſummer ſince the bankruptcy, 
could not entitle the petitioner to be let in. And 
that though an action lay at common law upon 
nou-payment of the money at the day in the con- 
dition, even though it was paid at a day after, yet 
now by 4&5 Ann, c. 16. $12. money paid after 
the day might be pleaded in bar as well as at the 
day, provided it was paid before the action was 


brought z ſo that this caſe was within the act; ang , 


conſequently as no action could be brought, no 


Tn Tully and Sparks, 2 Raym. debt was due. But Lord Hardwicke, conſidering 


7526. there were two con?” the act as applicable only to bonds payable at a 
— — — 7 — certain day and place, and this a bond payable as 
of bankruptcy, it being uncertain to the intereſt at ſeveral days, and as to the princi- 
* ac — pal at a day future and uncertain, and therefore 
— Ale ſuck abatement of hot Within the words or intent of the act z and 
S per cent. as the act direct; and that the penalty might have been recovered at law 
therefore Cur. B. R- were Of before the bankruptcy; ordered the petitioner to 
opinion the band was not within - Ska a . 
ſtat. 7 O. 1. be admitted a creditor for principal and intereſt, 
and that the dividend he ſhould receive, to be laid 
+ out according to the articles; and ſaid, this court 
will relieve the aſſignees only upon equity being 


done according to the condition, 


40 OR. 2744, cor. Herde. C. 2 3. A huſband by articles previous to marriage 
_ _ "WW covenants to leave his wife 620/. in caſe ſhe ſur- 
Note; Lord Hargwicks, on vives him; he becomes a bankrupt, and dies before 


hearing the petitions Ex parte any dividend made; the wife, as the law now 
Wiacheſtet and Ex parte Groume, ſands, 


2 - oO 3 © 


—_ 
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ſtands, cannot be admitted a creditor under a LAs cc 


commiſſion againſt the huſband. | 2 — 6 Ma — 


A bond payable by inſtalments, the obligee upon _; | 
a breach o — men: of — firſt 5 gets principal ces fll under ror 
judgment for the w ty. On payment of 9ifferent confi n Win 
— due and — ne court of law will nary Ko . 
act equitably, and relieve the obligor. 1000/. after the death of him- 

The caſe Ex parte Caſtuell, 2 P. Wms. 497. was lf and with, oh — in the 
an obiter opinion of Lord King only, and not the "2.4 noe the proates 
caſe in judgment. | © but by paying what is in con- 


A. a debtor to a bankrupt before his bankruptcy, e due out wy — 


and creditor to him upon a contingency that takes e condlion before the bank- 
place after the bankruptcy, ſhall not be at liberty ruptcy, fir the interef was not 


to ſet off under the clauſe relating to mutual — 5 2 — — 


credits. 2 caſe, Lord Hardwicke was ſorry 
to go upon niceties, but in that there was no remedy at law before the bankruptcy or commiſſion, and 
therefore the petitioner could not be admitted a creditor. Lord Hardwicke added, that the caſe of 
Groome might have many hardſhips, but he could not, as the law ſtood, determine otherwiſe, ' His 
lordſhip hoped, however, that ſome gentleman who heard him would think of a clauſe by way of 
wn to the laſt bankrupt act, which might remedy and ſettle the points before his lordſhip for 
ture. 
h FR 
24. A woman who had 10007. to her fortune, 37 July 1749, cor. Hardy. C. 
and no other proviſion under articles before mar- < v. Head, 3 th. 280. 
riage than only a covenant from the huſband, that 
he would conſider himſelf as a freeman of London, 
and that if ſhe ſurvived him, ſhe ſhould have the 
widow's ſhare. Upon her father's death ſhe became 
entitled to 1800/. more, and living apart from her 
huſband, ſhe applied for a further proviſion. The 
court, from the care it takes of the intereſt of femes 
covert, will, upon acceſſion of fortune to the 
__ oblige the huſband to make a further pro- 
viſion. | 


25. A wife having a contingent intereſt under 26 Tuly 1780, cor. Hardw. C. 
a bond given by her huſband on marriage, but no . 2/9. 16, 
judgment being entered up, nor any truſtee added 
for her, had alſo a leaſe of the Cornmeters'-office 
left her by her father, whoſe executor would not 
aſſent to the huſband's ſale of it unleſs he made a 
further proviſion for her; but on a meeting with 


her friends ſhe agrees, that upon ſettling part of 


the money arifing from the ſale for her ſeparate 

uſe during her huſband's life, and afterwards for 

the children of the marriage, the will part with her 

intereſt under the bond; the other part of the 

money to go to the huſband, who becomes a bank- 

rupt. Bill by the aſſignees to ſubject the wife's In Hulme and Tenant, 1 Bro. 
ſeparate property. Py cur.—If the father had Ch. Ca. 16. Lord Thurlow fag, 


here muſt be truſt ; 
a ed more. cautiouſly, and had created truſtees, e can — die 


(a) Theobald v. Duffay, 9 Mod. 
191. is a very ſtrong authority, 
where the wife was barred of a 


J pothbility by ſuch an agreement, 
4 and claiming the benefit of it. 

| (5) As in Townſeae v. Wind- 
han, 2 Veſ 1, . 


/ | ' 


5 


— 


2 Aug. 1750, cor. Hardw. C. 
Arber ney - Cen · al v. Whorewoed, 
I Ve. 538. 


2 Dec. 1751, cor. Hardw C 
Ex parie Elizabeth N litcbell, 
1 Alt. 12C, 121. 

Fx parte Catwell, 2 P. Wms 497 
Ex parte Greenawsy, 1 Alk. 113. 


death o 


take the property without making a further provi- 
ſion, if ſhe inſiſted on it. The father did not do 
ſo, but his executor acted reaſonably. It is true, 
the huſband could have compelled the executor's 


aſſent to the legacy, and in that caſe perhaps the 


court could not have put terms on the huſband, 
Here is a clear conſideration ariſing from the wife 


and her friends; the . parting with her contingent 


intereſt under the bond, and the wife inſiſting on 
the benefit of it, is barred from any claim under the 
bond, for it is a tranſaction between huſband and 
wife with the privity of her friends (a). If this is 
a conſideration, it takes it out of all the ſtatutes. To 
bring it within the ſtatute of Elizabeth in reſpect 
of creditors it muſt be proved, that the huſband 
was indebted at the time of the act (0), the con- 
trary of which rather appears here. The ſtatutes 
of bankruptcy do not extend to cafes where there 
is a conſideration. If a huſband receives a new 
portion with his wife, and in conſideration of it 
makes a new ſettlement which is adequate, it is 
good againſt creditors if no fraud appears. In this 
caſe the wife had no judgment, and could not 
lave come in as a creditor under her huſband's 
commiſlion. There is nothing unreaſonable in the 
ſettlement; it was a proper aCt for the wife and 


her friends to do, and it was done without a view 


to the bankruptcy. Bill diſmiſſed fo far as it ſeeks 


to impeach and ſet aſide this deed, but with liberty 7 


for the aſſignees to apply in caſe that contingency 


happens on which the huſband would be entitled. 4 


No coſts on either ſide. 


26. If a huſband can lay hold of his wiſe's eſtate 4 


without the aid of equity, he is not compellable to 
make a ſettlement on herz but if he cannot get at 


it without the aſſiſtance of the court, he muſt 


make a ſuitable proviſion for his wife. 


27. B. M., in purſuance of articles before mar- 
riage with the petitioner, executed a bond to 
T. M. and V. R., truſtees under the articles, in 
the penalty of 1000 f., conditioned to be void if 
the heirs, Cc. of B. M. ſhould pay to T. M. and 
IV. R. z oo l. within three months next after the 

f B. M., for the uſe of the petitioner ; or 
in caſe ſhe ſhould not ſurvive, to the uſe of her 
child or children, if any. A commiſſion of bank- 
ruptcy iſſues againſt B. M., who dies on the 1ſt of 

5 April 


Baron and Feme. 89. 


the court would not have ſuffered the huſband to 


6—— 
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59. Feme's Proviſion ſecured in Equity. Boa 387 
April 1 On the 28th of the ſame month a Lord Hardwicke ſaid that his 
ne of 94. in the pound. The peti- gn 3 cs — | 
tioner prayed to be paid a ptoportionable dividend. zn B. R., and that the only dif- 
The allignees being ſerved with notice, and no ference — privipa cal 
counſel attending for them, the court directed ſhe Sn parte roome casted 
ſhould be admitted a creditor, and receive a divi- and this on bond. 
dend of 94. in the pound, not being oppoſed. = : 
A judgment would have made it an immediate 
debt, and ſhe would have been entitled to have 
come in as a Claimant before her huſband's death, 
and aſſignees muſt then have retained ſufficient on 
a dividend-day to anſwer a proportionable divi · 
dend to the petitianer when the event happened, ' 
Lord Chancellor King's being an obiter opinion 23 Jun. 1752. 8. C. 121+ 
as to a wife's being admitted to a dividend, and Lord 
Talbot doubting of it, and the preſent Chancellor 
in a caſe Ex parte Groome, December 1741, _— 
to admit ſuch a perſon creditor, his lordſhip woul 
not ſuffer the ſecretary to draw up the order pro- 
nounced at a former day of petitions, though not 
defended, but recommended it to the aſſignees to 
compromiſe it with the petitioner, 


28. A bond given to — in truſt to ſecure the = Jan. 1753, cot. _—_ C. 
ayment of an annuity of 40 J. per annum during E parte Copjegame, 1 Art. 192— 
the jolne lives of Sir Kdward Smith and petitioner, ite *PPrara.'har 2 pen t 
the bankrupt's wife; he delivers up the bond upon 5001. and had nothing to ſubfiſt 
his laſt examination; ſhe applies to the court, and upon but this annuity, 
prays the aſſignee may deliver the bond to her 
truſtee, and that the arrears of the annuity, and all 
future payments, may be made to her. Lord 
Chancellor ordered it accordingly, conſidering the 
creditors as ſtanding in the huſband's place, and 
not more entitled than he would have been with- 
out making a proviſion for her. 


29. Teſtatrix bequeathed . To her couſin A. B. 29 July 1784, cor. M. R. 
4 Jol. South-Sea annuities; but if ſhe happen to S v. Theringron, 2 Ye. $60. 
* marry again, ſhe gave the ſame to G. R.“ It 
was ſaid on behalf of A. B., that teſtatrix pro- 
ceeded on a ſuppoſition that A. B. was a widow, 
whereas, in fact, ſhe was married unhappily: her 
huſband had embezzled a part of her fortune and 
gone abroad, and ſhe had no maintenance from 
him, and therefore it was contended the legacy 
ſhould be paid to her ſeparate uſe without the in- 
termeddling of the huſband. Per Maſter of the 
Rolls.—If a proper caſe was laid to warrant what 
is inſiſted on, the court would, without difficulty, 
protect the wife's property from the huſband. In 


Cc 2 general, 


Baron-and eme. 99. 


general, if a huſband comes into court for any 
thing he claims jure mariti, he muſt ſubmit to the 
terms of the court, and make a reaſonable ſettle. 
ment. Various inſtances have been where the 
wife has inſiſted the huſband ſhould have no- 
thing; but the court has not deprived the huſ- 
band of the wife's fortune ſo long as he lives with 
her and maintains her; and there is no reaſon 
for their living apart. Even where the huſband 
will not go w As the Maſter, the court will not 
diminiſh his right ſo as to take from him the pro- 
duce, but conſtantly, where he maintains his wife, 
the court will direct the intereſt to be paid to him, 
| . Secu where he leaves her unprovided, as in Colmer v. 
ca) Mof. 173. 218. Caimer (a), cor. Lord King; but particularly Watkyns 
6% 2 Atk. 96. v. Watkyns (b), where, as in this caſe, the huſband 
| was gone abroad, and had left his wife unprovided 
for, the court laid hands on the money which was 
in the power of the court, and directed payment 
of the intereſt to the wife until the huſband re- 
turned and maintained her. Here no one appears 
for the huſband : the wife is a defendant, and her 
anſwer is not replied to; ſo no proof can be of the 
huſband's being abroad to warrant ſuch immediate 
directions. His Honor directed the Maſter to 
inquire whether the wife had been deſerted by her 
huſband without a maintenance, and whether he 
had made any and what ſettlement on her; and 
in the mean time the money will be in the power 
of the court, ſubject to further order. 


$ Aug. 1754, cor. Hardw. C.. 30. Huſband petitions that his wife's fortune # 


Ex farts Higham, 2 1%. 579. near 1000/. ſhould be paid to him out of the 
| Bank. They had been married about half a year. 
The wife was lately come of age, and being in 


court, was very deſirous it ſhould be ſo; and the 


huſband ſaid he could make more of it in his trade 
of a trunkmaker than to make any ſettlement on 
his family. Lord Chancellor ſaid he might do 
ſo, but he might alſo ſpend it. Decreed 4oo/., 
part of the portion, to be ſettled on his wife and 


family, 
2> June 175, or lau c. 31. A ſettlement ta the ſeparate uſe of a free- 
—_ Ladbrike, man's daughter is an advancement as between the 
( e. 2 p. children, and ſhall be brought into hotchpot (a) 
Wms. 2-2. but her huſband may be relieved againſt it if he 


b) Vide Merewetber v. Heſter, g. - 7 
7 Via Abr. 209. pl. 13. 2 26. does not acquieſce (5), yet he muſt make a reaſon 


Abt. 267. pl. 25. able ſettlement. 


Where 


oe THU” * 5 ; 
$9. Feme's Provifjen ſecured in Equity. 
Where a great acquiſition comes to the wife 
after — . court will not ſuffer the huſ- 
band to exhauſt the greateſt part of her eſtate, 
notwithſtanding he may have made a former {ettle- 
ment on her. | 


32. Petition by the huſband and wife that her 

rſonal eſtate, amounting to about 3000/., ſhould 

paid to him out of court, the wife conſenting 
thereto, and propoſals being made for a ſettlement; 
but the court would not grant it, there being a 
poſſibility of iſſue, and nobody to conſent for 
children, and the huſband, who was in Jamaica, 
might die before he came home. 


33- This court will decree money to the huſband 
and wife where a proper ſettlement is made, but 
not to the huſband alone; for it is intended, that 
if the huſband does not receive it, it ſhall ſurvive 
to the wife : but where the wife has not had a 


ſufficient ſettlement, the court will not even make 


ſuch a decree. 


34. A wife entitled to a ſum vf money died in 
her huſband's lifetime, leaving children. Quere, 
If the huſband is entitled to the money without 


28 July r755, cor. Hard w. C. 
Anon. 2 Veſ. 672. 


28 July r755, cor. Hardw. C. 


P v. Delaval, 2 Veſ. 669. 


$ July 1755, cor. Northington, C. 
on appeal from the Rolls. 
Scriven v. Tapley, Ambl. 509« 


making a ſettlement on the children? Per cur.,— 


The compelling of ſettlements firſt aroſe on the 


Huſband's going into equity for aſſiſtance. It is 


perſonal to the woman, and would prejudice ere- 
ditors if carried further. 


335. A wife was entitled to a diſtributive ſhare 
of an inteſtate's eſtate. The court took it into 
conſideration, whether they ſhould order the 
money to be paid to the huſband or ſettled on the 
wife, Upon reference to the Maſter he certified, 
that, by the laws of Pruſſia, of which they were 
inhabitants, the whole perſonalty of the huſband 
and wife is abſolutely at his diſpoſal during the 
coverture ; but on the death of either it is divided 
between the ſurvivor and the heirs of the deceaſed. 
The wife made no application to the court to have 
it ſettled, or otherwiſe. The court inquired what 
was the cuſtom of Londen in ſuch caſe, and then 
ordered the money to be paid to the huſband, 


36. A feme covert being entitled to the intereſt 
of money in the funds for life, her huſband makes 
a general aiſignment ſor the benefit of his credit- 
ors. The aſſignees fhall not take the dividends 

Cc 3 without 


5 T. 1792, in Scace. 

awer v. Stute, 1 Anftr. 6 

Vide French ih C * 
3 Vel. jun. 321. 


Note; It would be difi- 
cult to direct any mode of ſettle- 
ment which might not be done 
away by the Prutdian laws. 


p M. 17 _—_— M. R. 

oer v. 1 54 ro. Ch. Ca. 1 | 
Jide Ex parte — 
1 Atk. 192. and 1 Cooke 3 Bank 
rupt Laws, 323. | 


% 
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| | without making 2 proviſion far the wife. His 


Honor however referred it to a Maſter, in arder 
that the aſſignees might make an offer. 


T. 1793, cor- Loughb. 88 37. There was a ſettlement on the marriage of 


Ball v. — 8 and another, huſband and wife of the wife's fortune, but no 
5 $ 2 Sw. i proviſion made for payment of the intereſt during 
- Lord Chancellor would not de- coverture. She left her huſband's houſe, and 


cide upon the eventual right of afterwards lived in adultery. On bill filed by the 


fund is intended for the main. huſband to be paid the dividends, the court would 
- Fenance of both; therefore the not decree payment without a proviſion for the 


— — — vii wife ; but ordered the future dividends to be paid 


ther can the whole be paid to the into court, and the coſts out of the accumulated 
huſband on account of the wife's dividends. 

intereit, and ſhe muſt not be re- | 

duced to beggary. The payment of the future dividends into court may lead to an agreement to provide 
for the wife, His lordſhip therefore retained the bill. 


29, 30 June 1795, cor. Ml. R. 38. The aſſignees of a bankrupt muſt make a 


Burdon . Bean, 2 V:/. jun. 607. proviſion for his wife out of (a) all her property, 
* 8 1 which cannot be obtained without the aid of 


her prope· ty; but his Honor equity, and a ſettlement before marriage of part 
ſaid it would be impoſſible to give of her property to her ſeparate uſe does not bar 


f dmit th g K 
ied een des to che DET 3 for this equity of the wife attaches upon all 


| hole of her property for her Newly-acquired property, or rather a new equity 


ſeparate uſe. 


ariſes, | : 
27 July 1795, cor. Loughb. C. 39. Deviſe to the uſe of A. and her iſſue in 
Ojwwell v. Prebert, 2 V%, jun. 630. ſtrict. ſettlement, ſubject to a truſt for payment 
of debts and legacies, and to pay certain annuities 
put of the rents and profits, with power to ſell. 
A. married a man who became bankrupt. Bill by 
the executors of a mortgagee of one of the eſtates 
againſt the truſtees. Upon which it was decrecd that 
the eſtates ſhould be ſold, and the money ſunded. 
The cauſe coming on for further directions, the 
- queſtion was, if the bankrupt's aſſignees muſt 
make a proviſion for the wife out of the dividends 
| claimed in her right? One of the annuitants was 
p living. Per. eur, — Whatever the huſband takes in 
| right of his wife is in itſelf a provifion for 
- (a) Vide Ball v. Montgomery, both (a), by a title that gives them a joint enjoy- 
Ver jun. 291. ment. If he does not ſupport her, he cannot have 
the whole: the aſſignees here come in right of a 
huſband not maintaining his wife. The truſtees 
had a power to ſell, or the court could not have 
The court was preſſed on this ſold the eſtate. This court cannot interfere upon 
_—_— . the favour due to the wife from any perſon claim- 
wife, as in Worrall Marler, 1 P. ing by legal title from the huſband; but where 
Wos. 459, 460. (n.) where the perſons arc obliged to fly to an equitable juriſdic- 


Aller dad tat ues but 1.4: Cha"- tion the wife cannot be permitted $0 ſtarve, De- 
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creed that the dividends of the funded property ney. It is eaſy to divide a ſum 
belong to the wife for life, and that propoſals for of money, but not ſo eaſy to 


' x divide an income ; for half an 
a proviſion be laid before the Miſter. | income is note mclerenency, It 


js better to refer it to creditors z they are extremely handſome on theſe occaſiona.— Aae Pringle v. 
Hodgſon, 3Veſ jun. 619. 


40. A huſband married a ward of the court 15 Ap. 1796, cor. Loughb, C. 
without conſent, for which he was committed; 8 7 — — 
but being in the army, he was diſcharged on un- (5) 28288 a 
dertaking to make a Proper ſettlement. The huſ- in this caſe the wife was under 

0 


band then applied for the wife's whole fortune, 4 f 


alledging that his wife would conſent in court (a); tempt; the court therefore are 
but Lord Chancellor would not permit it, and ſaid, notbound, though the wife ſhould 


: perſiſt in her conſent to the huſ- - 
if he refuſed to make the ſettlement he would Fi Gong die fenant; 26-6 


ſcnd him back to the Fleet. Dimmock v. Atkinſon, 3 Bro. Ch. Ca. 195. 
41. The aſſignees of a * taking his T. 1796, cor. M. R. 

wife's fortune out of the court muſt make a pro- —— 8 =_ 

viſion for her. They conſented to give her half in RTE 166. 


this caſe. 4 


42. The aſſignees of a bankrupt were made de- T. 1797, cor. Loughb. C. 


fendants in reſpect of an intereſt which the bank- N 
rupt's wife had under a will, and they claimed the 7, K Dean, Ofwell * 


wifc's ſhare. They cannot take it, but ſubject to Probert, 2 Vel. jun. 607. 680. 
a proviſion to be made for her. | 


43. A ſettlement made after marriage of ſtock 25 Feb. 1798, cor, Loughb, C. 
ſtanding in the name of the wife before, and at Pringie'v. Bedgfong 


r p l env J Feſ. jun. 617. 
the time of the marriage as her fortune, The ,, The rule in equity ſeems 


huſband being inſolvent at the time, and ſoon after to be, not to ſuffer the huſband 
becoming a bankrupt, the ſame was ſet aſide as to take the wife's portion until 


frauduleut againſt creditors upon a bill by the ab ao — — 


aſlignees after the death of the huſband. The exit in r-gird to the afignees of 


ſtock did not ſurvive; but decreed to the aſſignees, —_—_ _ — 
. . . . Cx n ce, 
ſubjet to a proviſion out of it to the widow. EE _ — 4 


Aſſignees of a bankrupt may recover in an 401. Taylor and Wheeler, 
action apainſt the Bank, ſtock ſtanding in the — 1 — 
. , r * 
name of che wiſe. | | laſt caſe Lord Cawper thought 
commiſſioners of bankrupt could not aſſign a poſſibility z but he was clearly wrong in point of law, for 
not only the laiter ſtatu es relating to bankrupts mention the word poſſibility, but 13 Eliz. c. 7. ſ. 2. 
empowers the commithoners to aſſign all that the bankrupt might depart with, and, beſides, the 
21 Jac. 1. c. 19. enaCts, that the ſtatutes relating to creditors ſha | be expounde i in the moſt beneficial 
manner for creditors. Vide Higden v. Williamſon, 3 P. Wms. 132. which caſe (aid the Maſter of 
the Rolls in Moth v. Frome, Amb. 394.) was the occafion of the ſtatute 5 G. 2. Hide etiam Moth 
and Frome, wheie his Honor has clearly laid down, that the fort of poſſibility +Nignoble by commiſſioners. 
of bankrupt, and intended by 5 G. 2. to paſs by their aſſignment, is ſuch « one as can be diſcloſed by 
the bankrupt on his laſt examſnation, and where perſona defignata # The coctrine, however, on this 
ludject now ſeems c ear, that equity will not interrupt the legal title of the hulband to his wiſe's 
property, unleſs called ugon by the buſband or theſe claiming under Lim for its aid in reſpect to ſuch 
property, in which caſe equity will inipoſe tei ms vn him or them, by compel ir g; him or them to p-ovide 

for the wife. Vide Brown v. Elton, 3 P. Wms. 202. So if the buſbard b»come bankrupt all ſuch * 
property as he could aſlign or releale paſſes by the commiſſioners aſſignment. ide Mile» v Williams, 
1 P. "Vos. 251. put the aſſignees take it, tubyeRt to the ſgme equity of prov ding for the wife. Vide 
Buivilie and Blauer, 1. Wms. 459. where Mr. Cox his induftriouſly coileftesa't the au hocities on this 
oed 4 ievicwes by Lord I hurlow wn Worial and M-riar, Vide alſo Jewion and Movlfon, arte, and notes. 
| Cc4 | 
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Perry v. Perry, 2 Vern. 05. 
24 128 "oy Phe 4: her life, and if he died before it was done, to 


Baron and Feme. 9010. 


Sec. 10. Caſes in which a Wife ſhall 
have her Election when two Provi- 
ſions are in her View. 


. 4. On his marriage covenants to purchaſe 
| | and ſettle 20/. per ann. on his wife for 


leave her 300 J. out of his perſonal eſtate for her 
better livelihood. He died without making any 

| ſettlement, and by will gave her the intereſt of 
30 J. for life, with a power to diſpoſe of 30 J. at 
E death. Decreed the wife was entitled to the 
300 l. and intereſt by the articles, and that the 
Executors were not at liberty to ſettle 20 J. per ann. 
on her for her life, and that the legacy was not a 
ſatisfaction of the articles; but that ſhe ſhould 
have the 300 J. by the articles and the legacy too. 


B. 1707, Canc. 2. A man on his marriage covenants. to pur- 


 Hohcoch v. Honcock, 2 Vera. 60g. chaſe and ſettle lands of 400 J. per ann. to the ule 


1 Eg. Abr. 153. Pl. 8. 


Cin. Eg! Rep. 95 8. C. but it Of himſelf for life, then to his wife for life, re- 


on a former ſult. mainder to the heirs of their two bodies; and if 

i he ſhould die before a ſettlement was made, rhat 
then the wife might elect either to have the 400 J. 
per ann. or 3000 J. in money in lieu of dower. 
The huſband dies without making a ſettlement. 
On a bill by the creditors the wife elects the 
3000 l., and the children inſiſt on having a ſettle- 
ment made according to the articles expectant on 
their mother's death, by which means all the aſſets 
would be exhauſted. Decreed a ſettlement to be 
made on the wife for life, remainder to the chil- 


dren nunc pro tune, notwithſtanding her election. 


T. 1768, cor. Cowper, C. 3. A. by marriage articles engages himſelf to leave 
Webfter v. Milford, Bit wife a moiety of his perſonal eflate at his death, 
i oth 362.70 and being poſſeſſed of an annuity in the Exche- 
quer, diſpoſed of it by deed-poll in his lifetime. 
Afterwards he made his will, and thereby deviſed 
to his ws certain lands for life, upon condition that 
De ſhould not make any demand upon the articles 
againſt his executor, and after her deceaſe deviſed 
the lands to B., and gives ſeveral legacies, and 
dies. The wife waives the deviſe, and inſiſts upon 
the articles. The queſtion was, whether the wife 
Jhould have one moiety of | the perſonal ęſtate which the 
bu/band had at the time he entered into the arti- 
cles, or only a moiety of the. perſonal 3 
| ie 


. 


- (09-00 erte 


F — 
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910. Where Feme ſhall elect. l 2 
died poſſeſſed of ? Per Lord Chancellor. -The IA 
annuity muſt be accounted part of the perſonal iv | 
eſtate the wife is to have a moiety of; for were 

ſhe but to have a moiety of the perſonal eſtate the 

huſband ſhould leave at his death, it would be in 

the power of him to defeat the articles by aliena- 

tion or gift. The reaſon of inſerting ar his death, 

was to explain he meant only a moiety of his 

eſtate at his death which has eſcaped misfortunes 

and loſſes. 


4. By marriage articles it was covenanted, that R. 1708, cor. Coper, C. 
the intended huſband, if his wife ſurvived him, . — | 
ſhould ſecure to her the value of half her fortune, we; e 
to be at her diſpoſal. The marriage took effect, inf ed on having boch the legacy 
but the huſband never altered the nature of the 
ſecurities; but by his will gave his wife more than req, 
ſhe could claim under the marriage agreement, The 
reſt he diſpoſed of in other legacies, and died. Per 
cur.—The legacy to the wife ſhall be taken fo be in 
2 EN of the agreement, and ſhall diſcharge it: 

ut if it be more beneficial to the wife to claim 
under the agreement than under the will ſhe ſhall 


have her election. "A 


5. A man has one daughter to whom 8000 J. is T. 1711, cor. Harcourt, C. S. 
ſecured by his marriage ſettlement. Afterwards * ve Copley, 
he gives 8000 J. by will for her portion, and 
2001, per ann. She can have but one 8000 J. (a), 


though ſhe may, when ſhe comes of age, elect e from the Regiſter Book, 

hi rtion ſhe pleaſes | e 
We po P a Rep. 162. Jenkins v. Powell, 
2 Vern. 115, Jeſſoa v. | 2 Vern. 255: Thomas v. Kemiſh, 2 Vern. 348. Bruen v. Bruen, 
2 Vern. 439. Herne v. Herne, 2 Vern. 556. Ward v. Lant, Prec. in Ch. 182. Walpole v. Lord 
Conway, Barnard. 153. Bellafis v. Urhwaite, 1 Atk. 427, Farnham v. Phillips, 2 Atk. 215. 
Spinks v. Robins, 2 Atk. 491. Shudal v. Jekyll, 2 Atk. 516. Wood v. Briant, 2 Atk. 521. 
Clarke v. Sewell, 3 Atk. 98. Johnſon v. Smith, x Veſ. 314+ Burrett v. Beckford, 1 Veſ. 520. 
Alleyn v. Alleyn, 2 Veſ. 37. Watſon v. Earl of Lincoln, Amb. 3:5. 1 Bro. Ch. Rep. 65. (n.) 
Jeacock v. Falconer, 1 Bro. Ch Rep. 295. Warren v. Warten, and Ackworth v. Ackworth, 1 Bro. 
Ch. Rep. 305. 307, Grave v. Earl of Saliſbury, 1 Bro. Ch, Rep. 425. Holmes v. Holmes, 1 Bro, 
Ch. Rep. 555» Debeze v. Mann, 2 Bro. Ch. Rep. 165. 519. Powell v. Cleaves, 2 Bro. Ch. 
Rep. 499. Hanbury v. Hanbury, 2 Bro. Ch Rep. 352. 529. Elliſon v. Cookſon, 2 Bro Ch. 
Rep. 307. 3 Bro. Ch. Rep. 61. Baugh v. Reed, 3 Bro. Ch. Rep. 192. As to caſes of ſatisfaction 
or performance of an ati aal contre#, vide Blandy v. Widmore, 1 P. Wmy. 224+ | 


6. Where a jointure is made after marriage, 28 Mar. 1748, cor, Hardw. C. 
and the huſband dies, leaving his wife an infant, % & Us. v. d © al, 
if ſhe, without doing any act to determine her POOL 
election, marries a ſecond huſband, and he enters 
on the jointure eſtate, that entry will bind them 
both during the coverture. 


7. A. by deed-poll aſſigns all his ſecurities to a M. 1749, cor. Hardw. C. 
natural daughter, but atterwards treats them as Jen v. Smith, 1 Ve. 314 


his own, not having delivered the deed to her: On pn a 
"—_ - he * 


— 


— 


% = Ws Baron and Feme. 5 10. 


Dufficld v. Smith, 2 Vern. 253, he afterwards executes and delivers to her a bond 
e 7 Avg 


Upton v. for 10,000/., payable in three months after his 
It — 2 deceaſe, and deviſes to her all his real eſtate pro- 


portions holds only among chil- vided ſhe married B.; and alſo deviſes all his per- 
dren themſelves, and not among ſonal eſtate to her, making her executrix. She re- 
— — but the'® fuſed to marry B., and is therefore not entitled to 


portions where that diſtinction is the benefit of the deed and the bond, but has her 
made, nor any reaſon for it, 33 election. 
it is a queſtion of intent. In _ | : 
Thomas v. Kemiſh the rule was the ſame, though the eſtate might have gone over to collateral 
relations. | 
"i p | Northinet. C. 8. A teſtator by will deviſed a leaſehold eſtate 
1 — & Ux. to his wife for li e, and alſo a rent-charge during 
The csc ef 998: - v, Las- ber Widowhoodpand deviſed all his freehold eſtate 
rence, Freem. 244. and 2 Vern. to A. in fee, ſubje to the rent-charge. The 
365, was relied on for the widow. widow claimed both the rent-charge and dower. 
_— r But decreed to make her election, either to take 
that here the ee inzention _ — ber — _ LA her * it 1 
was manifeſt, Vide Villarea! v. m e intention of the teſtator to give her 
I range un the annuity in ſatisfaction of dower, and her claim 
Noys v, Rs Ver. 531, of dower bei 8 in contradiction to the will. 
Prec. in Ch. 265. Gilb, Eq. Rep. 2. ' . 


19 June 1569, cor. Camden, C, 9. A huſband deviſes an annuity to his wife for 
Villareal v. Ld Galwoy, life, and ſubject thereto gives all his lands, &c. to 
— truſtees upon other truſts. Bill by an infant 305 
que truff to have the truſts performed. The widow 
claimed the annuity and her dower alſo. Per 
Fade Arnold v. Kempſtead, Lord Chancellor..-The queſtion is, if this an- 
Ambl. 466. nuity is to be taken in bar of dower? For two 
reaſons it is: 1ſt, To allow the claim of dower 
would be to diſappoint the will, it would put the 
+ widow in poſleſſion inſtead of the truſtees, who 
are to hold the whole in truſt for the widow as an 
annuitant. 2dly, The dower and annuity are in- 
conſiſtent with each other. The rule laid down in 
Noys v. Mordaunt, which admits of no exception, 
Fide Jones v. Collier, Ambl. 730. takes place. There is a neceflary implication in 
this caſe to bar the dower, for the teſtator has ſo 
diſpoſed of his property as to leave no fund to 
anſwer a double claim, which, in effect, is ſaying 

the dower ſhall be barred. g 


8 Mar. 2773+ Dom. Proe. 10. A., previous to his marriage, covenants to 
* 3 7 nag „ ſecure to his wife an annuity of 10004. a-ycar, 
2 3 iſſuing out of lands, for her jointure, and in bar 

of dower. The marriage is had, and A. by his 

will deviſes to his wife certain parts of his rcal'arul 


perſon il eſtates of conſiderable value. Held, that 
ſhe was entitled both to the eſtates deviſed, and 
to her annuity, and that the one was not intended 
as a ſatisfaQion for the cther, 


11. One 


ko. AM... Mt. »- 


* * 2H Res . 


her an intereſt in another eſtate, and all his per- 


FM 


11. One gave an annuity to his wife for life 9 July 1773, cor. M. R. 
charged on his real eſtate and ſubject thereto, and Ju v. Collier & al. Ambl, 730. 


Ynother annuity to another perſon, and deviſed all A: 
his eſtate real and perſonal over to A., &c. The Vill — — 
widow's claim for dower exceeded her aunuity by Ambl. 68a. 


about 101. per ann, Held, the widow was not 
entitled to the magna and dower too, that not 
appearing to be the teſtator's intention, Decreed, 
therefore, that ſhe ſhould make her election. 


12. The wife being entitled to an eſtate under n. 1783, cor, Thurlow, C. 
i N, v. Newman, 

the marriage ſettlement, the huſband by will gave —_— = _ 
ſonalty in licu of her claims. The will was not 

duly executed to paſs real eſtate. She muſt elect 

between the perſonal eſtate and her claims under. 

the ſettlement ; but is entitled to delay her eleQion 

until the account of the perſonal eſtate is taken. 


13. Teſtator deviſed eſtates which he had ſur- T. 1788. cor. Thurlow, C. 
rendered in ſeveral pariſhes (deſcribing them) to N, Crop, 1 Bre. Ck. Co. 492. 
his wife for life, with remainders over. In one of | 
the pariſnes he had a joint eſtate with his wife, 
and in others he had no eſtates but in her right; 
the eſtates of the wife not paſſing by the ſur- 
renders, do not by the will. The words of the 
will are too looſe to raiſe a conſtruction that the 
wife ſhould elect. | 


14. A widow having different intereſts under T. 1790, cor. Thurlow, C. 


her marriage ſettlement and under her huſband's 1 1 So 
will, and having proved the will, acted under it, 14 guts . 15. — 


and receiyed the rents for ſix years, was held to Ambl. 533. & 6 Bro. P. C. 232. 


was cited; but Lord Chancellor 
have made her election to take under the will. faid, © All that could be gathered 


* #6 from that caſe was, that an election may be kept open for 50 years. No line could be drawn from 


« length of time; but it muſt be from circumitances ſhewing the intent of the party. 


15. A teſtator enters into a marriage bond to P. 1791, cor. Thurlow, C. 
leave 20000. to his wiſe: and children; but if no Forſyth v. Grant, 
children, then to his wife. By will he gives her 3% © Ca. 281. 

a life eſtate in his whole property. He died with- 
out leaving any iſſue. The wife ſhall not be put to 
her election, but ſhall take both. 


16. A teſtator gives his wife an annuity charged P. 1791, cor, Bu'ler, J. | 


on an eſtate of which ſhe would be dowable. Mr. abt. Thurlow, C. 
Wake v. Wake, 


Juſtice Buller thought, that, upon the authorities, 3 Bro. Cb. Ca. 2:55, 


this was a caſe of election, but that the widow - Sc wide Foſter and Cooks 
— not, by ERS 1 12 CY — 3 Nr Ind. Buller cited Oſwald 
ree years, made her election to take that in lieu „, Andellen in Ch. 1788 or 178g, 


of dower, and therefore decreed for the plaintiſf. 
17. 4. 


ca 


296 B=a Baron and eme. Fro 
z Avg. 17915 cor. Thurlow, C. 17. A. being ſeiſed and poſſeſſed of real and 
Fofter & al. v. Cot & al, perſonal eſtates, deviſed the ſame to truſtees isn 
Sn" cut pay his wife 50/. H ann. ſo long as ſhe 
continued his widow ; and if ſhe married again; 
then only 30 J. per ann. He then made a proviſion 
for a child en ventre ſa mere, and then deviſed his 
eſtate over, directing his truſtees to poſſeſs themſelves . 
of all his eflates and ſubflance with convenient ſpeed, 
and to improve the ſame for the benefit of his 
child, and to pay all his juft debts. Teſtator then 
made a codicil, which he gave his wife 20/. 
and another legacy; and if any overplus ſhould 
remain of his perſonal eſtate in the truſtees hands, 
he gave half of that to his wife. Teltator ſoon 
after died, Bill by the truſtees for an eſtabliſh- 
ment of the will, and an account of the per- 
ſonal eſtate, and that the rights of the ſeveral 
claimants might be declared. The widow claimed 
her dower, and her annuity alſo. Objected, that 
the truſtees are to have poſſeſſion of the whole 
eſtate, which is inconſiſtent with the widow's 
| dower; for that would put them out of poſſeſ- 
(% Vide Villareal v. Ld. Gal ſion (a). Per Lord Chancellor. The direction to 
way, Ambl. 682. Arnold v. the truſtees to poſſeſs themſelves of all teftator's 
N — Aa. _ = eftate and ſubſtance tg pay debts is a moſt direct 
argument againſt the wife's claim. charge. As to the other point, the wife has a 
| . charge paramount the will. She has an abſolute 
Tight to the third part, and it is not his to deprive 
her of it. But here it is to be gathered from cir- 
cumſtances that ſhe is not to have it, and becauſe 
he gives all bis property to the truſtees; I am to 
gather from his having given all he has, that he 
It is a rule that nothing but has given that which he Lad not. So far from a 
what is expreſs ſhall deprive a declaration plain, I have nothing even to lead me 
2 to think he meant to deprive the widow of her 
dower; ſhe muſt therefore have her dower. _ 


18 Feb. 1793, cor. M. R. 18. By articles made on the marriage of a fe- 


Caruthers S v. Carutberty male infant, a freehold and copyhold eſtate was 
e — * 3 ſettled on the huſband's mother for life, remainder 


that an infant is bound at law by to the huſband for life, remainder to the wife ſor 


a jointu-e, and in equity will be liſe, with remainders over id bar of dower. I his 
bound by any covenant ſecuring a 


jo mute or any collateral ſatif- ſettlement will not bind the wiſe becauſe of the 
tation, whether t. ee hold or not, uncertainty of its proviſion, and in regard the mo- 
that the law has given guardians fher might (which ſhe did) ſurvive the huſband. 


thority to bind infants b 8 
1 4. The wite may therefore elect to take her proviſion 


faid to have been determined in under the ſettlement, or her dower and free 
Drury v. Earl of Bucks, 5 Bro. bench. | 
. C. 570. To the propobitiors : 
ſo largely laid down in that cafe his Honor made objeftion. It was faid to have been determined, 
that by luch a fettlement during the minority of a femue infant her own eſtate would be bound, and 
for this Cannel v. Buckle, 2 P. Wms. 242. and Harvey v. Aſhley, 3 Atk. 607, were cited. But in 
thole cafes this was not the point decided, though ſomething like the principle is ctabliſked;z and it 

| | appears 


_—_ —_— BWA 


yu _—_— - — r K 
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appears to have been Ferrer of guardians, and that having 
the power of marrying their wards the have that of making the collatcral contracts. His Honor 
eould not think that Hardwicke laid it down ſo broadly, He thought it impoſſible to apply the 
qalahlghe quien Roungy.to n nes then 26 mat aac, and as to males no ſuch doctrine had been laid 
down. There has no ſuch decifion, nor was the propofition inſiſted on in Drury v. Earl of Bucks. 
In Durnford v. Lane, 1 Bro. Ch. Ca. 106. the ple came in queſtion, that was a new caſe ; the 
huſband there was an adult and the wife an infant. It was an attempt to bind the eſtate of the wife, 
Lord Thurlow had great doubts in that caſe. He held the huſband bound by his own covenant, leaving 
the queſtion open how far it bound the wife. In Clough v. Clough (Wooddeſon's Syſtematic View, 
3 vol. 453+ (F.) the queſtion came direQly before the court, It was to carry into effect a ſettlement 
made before the marriage of the widow while ſbe was an infants The decree declared that her eſtate was 
not bound by the marriage articles, and the bill was diſmiſſed. That was an expreſs deciſion of Lord 
Thurlow, that the contracts of male and female infants do not bind their eſtates. His Honor then went 
into u view of the caſe of Drury v. Earl of Bucks, which caſe it was ſaid no judge ought to ſet his 
private opinion againſt. No queſtion of clarion aroſe in that caſe. By the common law on marriage 
the wife acquires a right of dower in the freehold or a cuſtomary ſhare in the copyhold eftates of her 
huſband or a proviſion from him under the ſtatute. The caſe of Drury v. Earl of Bucks certainly did 
not mean to decide that guardians have a power to bind the right of the infant. In Vernon's caſe, 

Rep. 2+ Lord Coke has defined what is a jointure. His Honor thought that Drury v. Earl of Bucks 
Leidel, that where the proviſion is equally certain with the dower it is good. Any equitable proviſion 
which a woman takes muſt be as certain as her dower, and not that which ſhe may never enjoy, If in 
the principal caſe the wife had been an adult, ſhe might have bound herſelf by an equivalent proviſion, 
which the might have accepted with her eyes open; but an infant is not bound by a precarious intereſt, 
and a guardian is incautious where he attempts to bind an infant by ſuch an unce-tain proviſien, and in 
ſuch caſe equity cannot call upon her to confirm it. Jide Durnſotd v. Lane. Wherefore decreed as 
above. 


19. A widow cannot be put to election to take 20 May 1795, cor. M. R. 


under the will of her huſband, or her dower, unleſs Vu v. Davies, 2 Yeſ. jun. 572. 


by expreſs declaration, or neceſſary inference, from the 
inconſiſtency of her claim with the diſpoſitions of the 
will. 


20. A feme covert muſt ele between an annuity 31 July 1792, cor. Loughb. C. 
by will to her ſeparate uſe for life, charged upon a . _ L Tetonſend, 
deviſed eſtate, and a title paramount to part of the 1% 42 — a 
fame eſtate in tail. Poſſeſſion taken by her huſ- can come into court claimiog in 
band under that title does not preclude her elec- — — _— A — 
tion z but as it was manifeſtly the better intereſt, nd, of can one who ey 


no inquiry was directed as to which would be moſt er + deed take under ove. claim 

and defire the court to ſhut their 
for her benefit. ; eyes againſt the reſt; he muſt 
claim under the whole, Therefore the law ſays, there ſhall be an election, and it gives an opportunity 
of elefting which will not eafily be held concluded, p 


21. In order to compel a widow to elect to take »4 Nov. 1796, cor. M. R. 
under a will, or her dower, her claim to dower Strahan v. Sutton, 3 V%. jun. 249. 
muſt be contrary to or inconſiſtent with the.diſpo- | 
ſitions under the will. 


22. Where a deviſee dies in the lifetime of the «15 Mar. 1797, cor. M. R. 
deviſor, and the eſtate deſcends, the devifor's wi- Pictering v £174: Sranforg, » 
dow bcing entitled by the will to a proviſion, in bar n. 
of dower, muſt elect. 


/ 
23. A. tenant in tail with power to leaſe, re- 24 May 1597, cor. Thurlow, C. 


mainder to B. wife of C. in tail, conceiving himſelf #27 sf Darimgron , Pultency, 
Lady Cranmen v. Pu'tency, 


to have obtained the fee under a void execution of , rr 
a power, made leafes exceeding his power; te- 
citing 
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to) This cauſe was firſt heard 
cor, Lord Thurlow, in Mar. Ap. 
and May 1795, and is reported 
in 4 Veſ. jun. 544. t ſopre. 
When it was decreed that neither 
the leſſees nor D. were entitled to 
Kop the ejectments or to put C. 
to his election, but an injunction 
was granted on their undertaking 
to bring on their cauſes the fol- 
lowing term. > 

* (6) For a ſhort account of this 
cauſe, ſee 2 Veſ. jun. 552. 

(c) Lord Chancellor ſaid, it 
was impoſſible not to feel for the 
leſſees in this caſe, for they con- 
trated with A. and laid out their 

upon the faich of his appa- 
rent ſituation, preſuming, and not 
raſhly, chat he was the owner of 
the eſtate and could give them an 
indefeafible title, and his lordſhi 
faid, if he could decide on the 
cauſe ſeparately from any legal 
reaſoning, he had a ſtrong inc(i- 
nation to decree in favor of the 
lefſees ; but he could not by any 
Nable rule ſupport their cate. 


T. 1184, cor. North, C. S. 
Gibſon v. Sevinet ing 
I Vern. 247 3. 


Baron and Feme, 510. 
viting chat he was ſeiſed of the freehold and in- 


heritance, and covenapting for quiet enjoyment 


againſt any act or default of himſelf, or thoſe claim- 


ing under him. A. deviſed the ſaid eftates and 
5 to B. for life, remainder to truſtees to pre- 
ſerve contingent remainders, remainder to her firſt 


and other ſons in tail male, remainder to her 


daughter and her firſt and other ſons, and to D. 
and his firſt and other ſons ſucceſſively in the ſame 
manner; and gave to B. and C. other benefits by 
his will; and gave the reſidue to D., who filed a 
bill to have the will eſtabliſhed. B. the wife elected 
to take her eſtate- tail, in oppoſition to the will, and 
which the Maſter reported to be for her benefit, 
After her death, C. who had taken under the will, 
claimed as tenant by the curteſy, and brought 
ejectments againſt the lefſees, ſome of whom had 
expended conſiderable ſums upon their tene- 
ments (a). Upon original bills preferred by D. 


and the leſſees in 1795, Lord Chancellor was of 


opinion as to the form of D.'s bill, that there 
wasgreat weight in the objection that the whole was 


completely and definitely arranged in a former cauſe, 


which commenced and exiſted in 1768 (6); and if 
there was any omiſhon in that decree, it was not the 
ſubject of an original bill. As to the merits, that 
although the aſſets of A. would be liable to the 
leſſees upon eviction, the benefit of putting a party 
to election does not extend to a reſiduary legatee ; 
and that neither D. as a diſappointed deviſee, nor 
2 fortiori the leſſees could raiſe that equity againſt 
C., holding as tenant by the curteſy under the 
election that B. had made to take her eſtate- tail 
againſt the will of 4. The bill of D. therefore 


'P was diſmifſed, and that of the leſſees retained, in 
'order that, when they ſhould have aſcertained their 


damages, they might have ſatisfaction from the 
aſſets of A. (e); part of which had been recerved 
under his will by C. | 


Sec. 11. Of Suits by and againſt the 
Huſband and Wife, and by and againſt 
each other. 


1. BILL againſt baron and feme, the wife only 


appears, and that without the huſband's pri- 


vity ; the bill cannot be taken pro confeſſo againſt 
the huſband. 


* : 2. Though : 


—_— Mt dd "oY  ' 


$11, Suits by and againſt, B—a- 399 
2. Though the plaintiff abated her own ſuit by p. 1685, cor. Guildford, C. 8. 
marriage, yet ſhe had the coſts of the whole ſuit, D. Eaight, 1 Farm 318, 
deducting only the charge of the bill of revivor. This 745 thought Lo fs 
the abatement was by the party's own aft, and for that, had defendants been in the right and fo entitled 
to their coſts, they could not have compelled plaintiff to revive. 


3. A wife is not to be examined as a witneſs Rn ' 
againſt her huſband. *. ä | » Hs I 
4. A decree is obtained againſt a man and his M. 2690, cor. Las. Comes, 


wife as adminiſtratrix of J. S. for 1500 J.; the wiſe * y —_— 2 — 195. 


dies, but being once charged, the plaintiff can pro— The bock fates the rule in 
ceed againſt the huſband without reviving againſt equity to be, that where ſeveral 
the adminiſtrator of the wife, but the huſband is ** liable to a demand, all partieg 


not bound to anſwer farther than the eſtate he had 49 9 
with his wife. 
Baron and feme bring a bill for a demand in M. 1690, Cane. 


right of the wife; the defendant anſwers. Wit- de e. Ko 


neſſes are examined, and after publication paſſed, 2 Vein. 249- 
the huſband dies. The wife may bring a new bill, | | 
and examine witneſſes as if no examination had * 

been in the former cauſe, for ſhe is not bound' by 

the proceedings in that cauſe. 


6. Sir R. B. was plaintiff againſt his lady & al, p. 1691, Cane, 

and a motion was made to have her — for Si ”_o — — — Areale, 
not anſwering interrogatories; but the court would n 
not grant it, * declared that in this court a man * 
could not be plaintiff againſt his wife; but the 

matter being moved again, the court thought that 

though a man could not have a bill againſt his wife 

for diſcovery of his own eſtate, yet where before 

marriage ſhe enters into articles concerning her 

eftate, ſhe made herſelf a ſeparate perſon, and was 


therefore ordered to anſwer in a week. 


7. Bill for a legacy againſt baron and ſeme, the M. 1691, Cake. 
feme being executrix of the teſtator. 'The defend- — focus - qd Os, 
ants anſwer; witneſſes are examined ; and after 1 Eq. Abr. 65. pl. 6, 
publication paſt the huſband dies. The ſuit is not h 
abated, and the wife ſhall be bound by the anſwer 
and depoſitions; but it might be otherwiſe if the Vid ante, Anon. 2 Vern, 177. 


wife's inheritance was in queſtion. 


8. Bill againſt huſband and wife for matters H. 1647, Canc. 
concerning the wife; they both anſwer, and then 1 8. . 
the huſband died. The cauſe is abated, and plain- | 
tiff cannot proceed upon a bill of revivor, for the 
widow ſhall not be bound by her anſwer made dum 
ſub poteſlate viri, but ſhe may abide by it if the 


pleaſes, 
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pleaſes, and then the plaintiff may proceed, and. 


the decree ſhall bind her. 


T. 1708, cor. 3 C. 9. A bill is brought againſt baron and feme for 


Dubeit v. Hole & L. 2 Vern. 613. a demand on the ſeparate eſtate of the wife; the 
" — . Haactee huſband is beyond ſea, and not amenable to the 
in this caſe is confirmed by M. R. proceſs of the court; yet if the wife is ſerved with 
in Bell v. Hyde, Prec. in Ch. a ſubpœna ſhe muſt appear, and anſwer the ow 
330. ct pep tiiff's bill, for as to het ſeparate eſtate ſhe has a 


ſeparate capacity. 


p. 1709, eo Cowper, C. ro. Where the hy/band will anſwer to the pre- 
Anon. 2 Ef. 33 et fudice of the wife, who is an executrix, a court of 
— —w— — re equity, upon motion, will give leave for her to 
2 guardian, on the circumſtances anſwer ſeparately, 
of the caſe. Bunb. 167. 2Vern. : | 
613. The huſband allowed to anſwer without the wife. Bunb. 175. 


H. 1711, cor. Harcourt, C. S. 11, A wife having a ſeparate eſtate, gave her 


M. R. aſſiſt. own note of hand for 2000 J., her huſband's debt, 
* 3 to prevent the ſeizure of his goods, he being very 
4 Fy. Ar. 65. pl. 8. much involved, and in Holland. The wife after- 

Gilb. Eg. Rep. 83. wards refuſing to perform her engagement, plain- 


F. Wim. 38. %., tiffs brought their bill to enforce payment. The 


bill was againſt huſband and wife, but the wife 

only was ſerved with a ſubpena, and not appearing 

1 the was taken up on an attachment. On motion 
for diſcharging her, Dubois v. Hole, 2 Vern, 613. 

was Cited as an authority for her detention by the 

prom but Lord Keeper doubted, and expreſſed 

iis opinion that the proceſs in that caſe was irre- 

gular, andthat plaintiff ought to walt the huſband's 

return. But his Honor was clearly of opinion, 

that the proceſs in that caſe was regular, and that 

the huſband was only joined in the ſuit for con- 

ſormity; and ſaid, that a woman did not by mar- 

riage loſe. her underſtanding and diſcretion, but 

| | rather improved it by her huſband's teaching, and 
Note; It was urged in this cited Moor v. Hiſſſey, Hob. 95. where ſeveral caſes 
rn cited $0 the ns purpoſe z and his Honor 
cold abt moe by her counſel; added, that the practice had been conſlantly ſo. 
but that was not regarded either W hereupon the wife prayed time to anſwer, which 


. by the court er bar. was granted, and ſhe was diſcharged upon enter- 
ing an appearance, and paying the coſts of the 
motion. RL 

P. 1716, cor. Cowper, C. 12. The plaintiff was ſolicitor, employed in 2 
Sharfton v. Hirfſly, = ſuit by the huſband and wife, for recovery of a term 
e e of years in right of the wife; the huſband died 


FA Docker of Honiton and left no aſlets, and the bill evas to have a fatiſ- 


Ircledon, 11 Vin. Abr. 279. ion out of this term [+ recovered, and now- enjsxed 
Pl. 53+ 2 Eq. Abt. 456. pl. 7. 7 of / d, 7 15 
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fit. Suit by and again. B—a 4ot 
by the wife. Lord Chancellot detrecd the plaintiff 5 | 

a ſatisfaction of his demands out of the profits of 
this term, and he to be examined upon intetroga- 
tories as to what he hath received, and deſendant 


to pay coſts. 1 

iz. it was held in this caſe, thit a wife cannot p 1918, Cane. 
either by herſelf or her prochiert amy bring a homirie dined * 
replegiands àgainſt her huſband. The very nature Gilb, Eg. 7. 2% 
of the writ and proceedings ſhew it cannot be En 


he cannot impriſoh her; if he does, it will be 4 7 | 
maintained (a). The huſband by law has a tight to (a) Yide F. N. B. tit. Homine 
the cuſtody of his wife, and may confine her, but "ind. || 

good cauſe for her to apply to the ſpiritual court 

or a divorce propter ſervitiam. 


14. A feme covert's anſwer, without her huſband P. 1524, in Scitec. 
or guardiany permitted to be filed in a caſe of ne-P ,, . 
ce ty. . : 

15. A huſband permitted to anſwer without his T. 1724, in Scace. 
wife upon an affidavit made that ſhe declared ſhe 1 — Uk. 
would not anſwer with her huſband, for that lie IO 
loved the plaintiff better, aud would ſtand by 


16. Regularly the anſwer of 4 feme covert, if 7. 1726, cor. King, . 
ſeparate, ought to have an order to warrant it; but P — Talbot & Cr. 
if the feme covert's ſeparate anſwer be put in with- , By. ping 5 15 g. 
but an order, and the ſame be a fair honeſt anſwer, Sel. Ca. in Ch. 24. S. C. only 
and deliberately put in with the conſent of the huſ- agus . GE — 
band, and the plaintiff accepts of it and replies, the — n 
court will not on the motion of the wiſe or of 
executors ſet it aſide. | hb 

17. A feme covert cannot bind herſelf by her H. 172), cor. King, C. 
anſwer, much leſs her huſband, as to her inherit- Vn Cogan, 2 P. Wnt. 451. 


ance, 


18. A purchaſe is made to the uſe of baron and II. 1429, cot. King; C. 
feme, arid their heirs, and baron and feme join in a 4. . 24% 
mortgage to the vendor to ſecure part of the pur- 

chaſe-money, The mortgagee files a bill of fore- 

cloſure z baron and feme anſwer jointly ; the baron 

dies, and the wife moves to amend her anſwer, and 

inſiſts that the mortgage did not bind her, for want 

of a fine; but the motion was denied, becauſe an 

anſwer is equal to a firie, and the mortgage is good 

in Fo uity, the wife not pretending ſhe was im- 

poled on. 


Ver. I. D d 19. On 


oY . 
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H. 1731, cor. King, C. 19. On a motion to ſuppreſs the anſwer of the 
Ae greg v. Abergaveny, defendant, for that ſhe marryin aſter the bill - 

hes” > ol filed, and before anſwer put in, had E in her 

2 Eq. Abr. 145. 7 6. anſwer without her huſband. Per King, C.— 
notes 311. 8. C. but Marrying pendente lite does not abate the ſuit z and 

: though there is. no charge in the bill againſt the 

huſband, or ſubpena ſerved on him, yet he muſt 

join in the anſwer of the feme for conformity; for 

no married woman can put in an anſwer without 

her huſband, by the rules of the court, without ſpe- 

cial leave, and an order for that purpoſe. 


H. 1733, cor. Talbot, C. 20. Baron and feme are defendants to a bill. 
* * —— The feme muſt anſwer, though the anſwer cannot 
TS" he read againſt the huſband; but (may poſſibly) 

h be read againſt her if ſhe ſurvives. _ | 
(a) Vide Sir Bafil Firebraſs's But in no caſe the feme is bound to anſwer the 
caſe, Salk. 550. & ante, tit. bill if tending to ſubject her to a forfeiture (a), 


pete te 8* though the huſband has ſubmitted to anſwer, 


Anon. 1 Vern. 60. Bird v. Hardwicke, 1 Vern. 109. Chauncey v. Fenhoulet, 2 Veſ. 265. 
Chauncey v. Tahourdin, 2 Atk. 302. In the principal caſe Lord Chancellor would have made no 
queſtion of allowing the demurrer had defendants demurzed ; but defendants having ſubmitted to anſwer, 
his lordſhip was at firſt at a loſs how to determine, - but afterwards held the anſwer ſufficient (2). 

(1) Ginerally a defendant muſt anſwer fully or object to the diſcovery by plea or demurrer. Coole - 
ſon v. Elliſon, 2 Bro, Ch. Ca. 252. Cartwright v. Ha'ely, 3 Bro. Ch. Ca. 238. 1 Ve. jun. 292+ 
Sheppard v. Roberts, 3 Bro. Ch. Ca. 239. Hall v. Noyes, 3 Bro. Ch. Ca. 483, Selby v. Seidy, 
4 Bro: Ch. Ca. 11. 
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H. 1734, cor. Talbot, C. 21. An equity of redemption comes to a feme 


9 Gates, covert againſt whom and her huſband a bill is 
To a bill by the Glow to ſet brought to forecloſe, The feme covert ſhall be 


ata ghs — forecloſure and forecloſed abſolutely, and ſhall have no day to 
de let in to redemption, the mort- ; : 
— — ſhew cauſe after the death of her huſband. 

decree in the former cauſe, by which it appeared that the preſent plaintiff, whilſt covert, had joined het 
huſband in a ſurrender of the copyhold eſtate in queition which was fettied upon ber in jointure, and 
had been forecloſed, Plea allowed. Reg. Lib. B. 1734. fo. 189. 


$ Feb. 1737, cor. Hardw. C. 22. A huſband tenant for life, remainder to his 
Herring v. Yoe, 1 Att. 290. wife for life, brings a bill alone for the opinion of 
the court upon the ſettlement. Objection for want 
of making the wife a party, allowed; for if the 
court ſhould be of opinion againſt the huſband, 

ſuch decree would not bind the wife. 


T. 1728, cor. Hardw. C. 23. Though a wife is a deſendant, and charged 
cette v. Latiercil, 1 Ak. 451. with fraud and malpractice, yet the evidence of 
the huſband ſhall be admitted where the intereſt of | 

a third perſon is concerned. | | 
Where a charge of fraud is confined ſolely to the f 
wife, there is no precedent of the court's making | 
the huſband pay coſts. . 
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(rt. Suits by and againſt, B— 403 
24. Plaintiff gave a feme covert a promiſſory . P. 1739, cor- Hardw. C. 
note, and the huſband dying before anſwer to a biſli rg, Hoydey, 


brought fot diſcovery of the conſideration, the 
ſuit was abated, for a feme covert can haye no 


ſeparate property. 


25. A wife, who cannot in conſcience conſent a4 July 1740, cor. Hardw. C. 
to ſuch an anſwer as is drawn up by the huſband, E unte Haſſan, 2 ih. go. 
will be allowed to anſwer diſtin& from him. 

S. C. Where a huſband by menaces prevails on 
a wife to put in an anſwer contrary to what ſhe 
believes to be true, he may be puniſhed for a con- 
tempt. : 

26. A criminal conviction againſt a huſband 29 OR. 1740, cor. Hardw. C. 
may be read in evidence againſt him to ſubject him n 
to penalties, but it cannot, in a civil ſuit, be read Nie; The convlction allud:d 
in evidence againſt the wife, where it would tend * 2 kd 2 8 4 1 

— 0 - . . 8. for pun © 
to make her incur a forfeiture of her portion for EO away 
her life, eſpecially if ſhe is an infant, and no party maiden.inheritors under the age 
to the conviction. | of ixteen, and marry them againſt 
; the conſent of their patents. 
Plaintiff s fitter had married a footman in defendant's family againſt the content of her relations, not 
being ſixteen years of age, whereby it was contended the forteited her for une. In the principal cale the 
marriage not being proved, Lord Hardwicke reſerved the conſideration of it, and his. lordſhip compared 
it to cafes of diſability under 11 & 12 W. & M. c. 4. againſt papiſts, in which the court will never 
ſuffer a conviction of recuſancy to be given in evidence againſt a third perſon, but the facts muſt be : 


27. If a bond be given to a feme ſole who mar- 16 July 1741, cor. Hardw Co 
ries, the huſband and wife muſt join in the action, Bates v. Dandy, 2 Ath. 208. 
and both muſt recover; but if a bond be made to 
the wife after marriage, the huſband alone may 
bring the aCtion and recover. | 


28. Where there is a bond debt due to the wife 27 OR. 1742, cot. Hargw. C. 


dum fola, and the huſband recovers it at law, there * 9 1 pod gs 
is no inſtance of this court's granting an injunc- Lord Hardwicke, for the pont 
tion; for the ſuit was proper at law, and therefore was not before h m, and he dd 
this court leaves it to its natural courſe without desen gn its 


meddling with a legal queſtion. 


29. A huſband bringing a bill againſt his wife 8 Avril 1747, cor. Hardw. C. 
is admitting her to be a feme ſole, and ſhe muſt . 8 
put in her anſwer as ſuch. | 


30. Appearance by wife without huſband who s Fev. 1750, cor. Hardw, C. 


. d Strange, NI. R. 
lives abroad may be good. ON — Bu-kle, 1 Veſ. 386. 


Vide Weſtdoan v. —, Toth. 1 57. Dy. 210, Lee v. Lord Baltimore, Str. 475. Carpenter v. 
Fauſten, Salk. 114 is & very itrong authority. | 


31. Where there is any thing for the ſeparate 24 July 1752, cer. Hardw. C, 
uſe of a wife a bill ought to be brought by her Griffith v. Hood, 2 %. 442. 
Prochien amy, otherwiſe it is ber huſband's bill. | 
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- like, was refuſed in Holman v. 
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424 B—a Baron and Feme. (it, 


But there have been caſes of a bill by huſband and 
wiſe, and the court has taken care of the wife, 
and ordered payment to ſome perſon for her. 


23 July 


1755, cor, Hard. C. 32+ A bill filed by the huſband and wife, as in 
Bc. Deaval, 2 V4. 666- her right, is the bill of the huſband, 


25 OR. x755, cor. Hardw. C. 35 A huſband may reduce the choſe en actian of 
Garferth v. Bradley, 2 Ve. 676. the wife into his poſſeſſion by ſuing for it in his 
own name, and recovering judgment during the 
coverture. | - 


M. 1789, cor. Thurlow, C. 34. Motion for a ne &xeat reg by a wife againſt 


Sedwick v. Watkins, , : 
3 Bro Ch Co. 1 e her huſband ſupported by her affidavit only. A 
re may be allowed for ſecurity of the ray but ſhe 


Deacon, Toth. 158. and the cannot ſuſtain an indictment againſt him. There 
is no caſe, either at law or in equity, where it is 
allowed in any other inſtance. It is a rule, that 
in no other caſe can the wife be evidence againſt 
her huſband. | 


Audley, Toth. 160. 


2 Mar. * cor. Thurlow, O. 35. Motion by a wife for a ne exeat regno againſt 


Coglar v. Coglar, 1 Ve. jun. 94. her huſband till a ſuit inſtituted by her in the 
eccleſiaſtical court for alimony, charging him 
with cruelty and adultery, ſhould be determined, 
unleſs he ſhould give ſecurity to abide the event. 

bl Lord Chancellor deſired to know for what ſum he 

(0) Yide Anon. 2 Veſ. 489. ſhould mark the writ (a)? His Iordſhip ſaid, he 

Anon. 1 Bro, Ch. Ca. 376. knew it had been ſometimes done at law upon 
affidavit to enable the judge to form an opinion, 
and by analogy to ſome caſes (now a little ex- 

On the part of the wife were ploded) a judge may increaſe damages, His lord- 


cited by her counſel Read v. (! ; . 
nr ſhip feared it could not be done under a notion of 


motion 75 ſuperſede à writ of ne àiding the eccleſiaſtical court, but if he could find 


ereat was refuſed after a decree in a precedent he would · do it. 

the ecclefiaſtical court. Sir ſe- | 

rome Smith's caſe, 2 Ventr, 345. where a ne exear was granted on motion by the wife, who was 
ſuing for alimony in the ecclefiaſtical court. Lord Chancellor ſaid, it had been done, but in Anon. 
2 Atk. 210. the writ was refuſed, though Sir ſerume Smith's caſe was noticed, as alſo that of 
Read v. Read, in the former of which caſes Lord Hardwicke ſaid, it was graute out of campaſſion to 
the wife and to aid the eccleſiaſtical court. | 


e Mar. 1991, cor. Thurtow, C. 36. The huſband is a mere formal party to a 
Lilla v. Airey, » Fe. june 478. bill againſt the wife, in reſpect of her ſeparate 
eſtate or ſeparate maintenance. 


15 June 1993, in Scacc, 37- Motion on behalf of a huſband (who ſued 
Chambers v. Buil, 1 Ar. 269. jointly with his wife in the original bill for pro- 
i perty claimed in her right, and was co-defendant 
) with her jn the croſs bill) that he might anſwer 
| Teparate from his wife, the croſs bill being for an 
-agcount of his receipts, An affidavit m_ — 

| due 
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duced that his wife lived ſeparate from him, and , 1 Eq. Abr. 65. pl. g. 
under the influence of the plaintiff. Ordered ac- Ch. C. 296. cited, 


38. A married woman is liable to creditors in T. 2793, cor. Loughb, C. | 
reſpe&t of her ſeparate property. If the huſband . 7 —j— v. Maullan, 


and wife are ſeparated by deed or ſentence, the 1 _ 1 


huſband need not be a party to the action; but he againſt huband and wife and the 


muſt, if they are not fo ſeparated, though living 30 of e a. . pro» 


apart — 
Equity will not make = againſt a married 
woman a contract on which ſhe cannot be ſued at 


law. . 


39. Plaintiff moved that a feme covert might 6 June 1794, cor. Loughb. C. 
put in her anſwer ſeparate from her huſband, on n Vg. jun 3326 
the ground that her buſhand was a priſoner in the 
King's Bench; and urged that the court will order 
it where the huſband is abroad. But it was an- 
ſwered, the reaſon of doing it in that caſe was 
becauſe he is out of the juriſdiction of the court. 

Lord Chancellor refuſed the motion, ſaying, it was 
quite new. 


40. An action againſt an executor by a huſ- 24 July 1795, cor. M. R. 
band, for perſonal property bequeathed in truſt Wright v. Rutter, | 
for his wife, does not lie; becauſe the huſband n 
would get it free from the condition which a court 

of equity would impoſe on him, of ſettling a pro- 

per portion of it on the wife. 


Sec. 12. Of the Wife's Paraphernalia and 
Pin-Money. 


A Feme by her marriage articles agrees to N. 1688, cor. Jeffties, c 

have no part of her huſband's perſonal Chin v. Cletnely, 2 Vere. B2. 
eſtate but what he ſhould give her by will. This 7 / 80. #5: 
bars her of her paraphernalia. 


2. A term was created for raiſing 2000. per T. 1697, cor. 145. Gomrs, 
ann. pin-money to the wife, with covenants from Offiey v Offiey, 
the huſband for payment of it. A year's arrear I pays rg 

at the huſhand's death was held ſuch a debt as a | | 
ſhould be charged on his truſt eſtate ſettled for 

payment of his debts. (a) Seca, it it had been ( Yide Powell v. Hankey, 
many years in arrear. 2 P. Wms. 82. 


Jewels and chamber-plate bought out of pin- tones 5. Brown, 2 Oh 
2 — m3. fr, uw er, 
money allowed to. the Das as her props, 5. Was. 355» in Lond Town: 
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Tend v. Windham, 2 Vef. 7. and being of ſmall value in proportion to the huſband's 


Peacock v. Monk, s Vef. 190. 

The general rule of the court is eſtate (9): 
ſaid to be, that an account of pin-money ſhall not be carried back beyond s year, yet under particular 
circumſtances it may be otherwiſe, as in the Counteſs of Warwick v. Edwards, 1 Eq. Abr. 140. pl. 7. 


+ Ridovt v. Lewis, 1 Atk. 269. 


(5) Caſes in, favor of a wife with regard to her bons parapbernalia. Herbert v. Herbert, Prec. in 
Ch. 44. Tipping v. Tipping, 1 P. Wms. 730. Northey v. Northey, 2 Atk. 78. Seymore v. 


 Trehilian, 3 Atk. 353, Snelfpn v. Corbett, 3 Atk. 369. Graham v. Lord Londonderry, 3 Atk. 393. 


v. Northcote, 3 Atk. 438. centre Kidout v. Earl of Plymouth, 2 Atk. 104. 


II. 1691, cor, Lds, Comre 3. A man deviſes his wiſe's jewels to her for 


Clergis ve Duke of Aibemarles life, and afterwards to his fon. The wiſe makes 
Vide Lord Hattings v. Douglas no election or claim to have the jewels as her 


Bart. Cro. Car. 343. where it is paraphernalia: her adminiſtrator ſhall not have 
faid a buſband may deviſe away them 0 5 
his wife's paraphernalia, and that : 


ſuch deviſe ſhall ſtand good againſt her claim. Sed wide 2 contra, Tipping v. Tipping, 2 P. Wms. 730. 


Vide Wilcoxz-v, Gore, 2 Eq. Abr. 646. pl. 2. er pſt. 


P. 1692, cor. Lds. Comrs. 4. A feme covert, who has pin-money or a 
n. ſeparate maintenance ſettled on her, may, by 
(a) This is not a cafe decided, writing in nature of a will, difpoſe of what ſhe 
but a dictum only of Lord ſaves out of it, and ſuch diſpoſition ſhall bind the 
Commiſſioner Hutchins, (and huſband (a ). 
appears to be the caſe of Sir Paul a 
Neale v. Reeve, 1 Sid. 70.) for ſeveral queſtions concerning the wife's pin · money having come before 
the court, their lordſhips reſerved their judgment till an account was taken. 
To this point vide Offley v. Offley, Prec. in Ch. 27. Gore v. Knight, Prec. ip Ch. 25 75 Wilſon 
v. Pack, Prec. in Ch. 2953. Miles v. Wikes, 1 Eq. Abr. 66. pl. 3. Slanning v. Style, 3 P. 
Was. 347. 339, Fowler v. Fowler, 3 P. Wms. 353. Cecil v. Juxon, 1 Atk. 278. ; 
| M. 1694, Cane. 8. A wife was allowed what ſhe had ſaved out 
e of her pin · money againſt the deviſee of her huſ- 


1 Ef. Ar. 66. pl. 3. band's real eſtate. 


ow 2 717 5 = 3 I relation (to 2 was heir) 
* 2 ges allowed his wife pin- money, which being in arrear, 
e he gave her this note: «7 am indebted to my wife 
« 1004. which became due to her” ſuch a day. After by 
will he makes a proviſion out of land for payment 
of his debts, and all monies which he owed to any 
perſon in truſt for his wife. Per C. &. — This 
100. is not within the truſt; for a man cannot 
be indebted to his wife, and the money was not 
due to any perſon in truſt for her. Sed quere, as 
the teſtator looked upon this to be a debt, and 

| | feemed to intend a proviſion for it by his will. 
* ehr. Con per, C. 7. Plaintiff had ſold woollen cloth (value 800.) 
_ 2 to A., who died inteſtate, and defendant, by the 
2. Abr. 155. fl. 2. conſent of his widow, took adminiſtration. Plain- 
8 2 $45: _— tiff brought his action at law, and obtained judg- 
Townſend v. Windham, 2 Vel 5. ment de bonis inteflati quando, & c. A. s widow had 
Probert v. Morgan, 1 Atk. 440. ſeveral jewels, which the pretended to have bought 
5 out 
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out of the ſavings of her pin- money ſettled on her Ridout v. Earl of Plymouth, 
before marriage. Bill againſt the widow to dif- 2 4% 104 Snellva y. Corbett, 
cover afſets, and. ſubject her jewels to a courſe of 2%, J N. 4 Pb ut. 
adminiſtration, The widow could not prove her dow v. Harvey, 3 Bro. P. C. 187. 
pin-money was ſettled before marriage, nor that. Sg. Was Tipping ve Tipe 
the jewels were bought out of her ſavings, ane key 

the man who fold the jewels knew nothing of the | 
ſeparate maintenance, but looked to the huſband 

as his paymaſter ; wherefore decreed the jewels to 

be ws unleſs the widow would pay the plaintiff 

his debt. 7 


8. The que ſtion in this caſe was, if the huſband . 1714, cor. Harcowt, C. 
can deviſe the paraphernalia of the wife to any e S 
other than the wife? Lord Chancellor Harcourt 25. Al,. 646. pt. 2 
faid, that this is a point of conſequence, and he V Clergis v. Duke of Albe- 


would reſerve the conſideration of it till after the * — wg? _ 
Maſter's report upon the account. Sir Joſeph Jekyll Fi, — 


may come againft the wife to have her paraphernalia, but not a deviſee under the huſband's will; and 
there is not one caſe in the law to — a deviſe. It is no argument to fay that the huſband 
may diſpoſe of them in his lifetime, and that therefore he may give them away by will; for he may 


— 


diſpoſe of his wife's wearing apparel and ber term in his lifetime, but he can diſpoſe of neither by his 


will, It was held in Lord Haſtings v. Douglas, Bart. Co. Car. 343. that a huſband, may deviſe away 
bis wife's paraphernalia, but Sir Joſeph Jekyll ſaid, be believed that cauſe was made up,-for he did not 


xecollet any judgment was given in that caſe (1) — Mr. Attorney-General North ſaid, There was not 


an authority in the law that the huſband cannot deviſe the paraphernalia of his wife ; it is true the ex- 
er huſband cannot take the wife's paraphernalia from her, and the caſe in Cro. goes no fur- 


It was the conſtant practice in great families to give the family jewels (2) to the wiſe for life, and 

then to the eldeſt ſon ; and he ſaid he never knew loch a deviſe called in queſtion, but always ſubmitre4 

to,Vide Tipping v. Tipping, 1 P. Wms. 730. where Lord Macclesfield ſaid, that bona paraphernalia 

r eee eee heir; and decreed in 
0 wife. 

(1) Sig Jofeph Jekyll ſeems to have been miſtaken in his conjecture; Fiftings and Douglas was an 
aQion of trover by the administrator of the huſband againſt the wife's ſecond huſband for the jewels 
which ber firſt huſband had bequeathed to her during widowhood, and judgment was given for the 

l Viſcount Bindon's caſe, there cited, it ſeems, was not reſolved ; which is perbaps the caſe 
0 uded to. x 

(2) Surely it is not to be taken for granted that all family jewels are the wife's paraphernalia. In the 
Earl of Northumberland's eaſe (Owen. 124.), notwithſtanding all the huſband's jewels were deviſed to 
his lady, yet his Garter and Collar of 88. was held to belong to the heit. 


9. Where, a baron borrowed of his ſiſter jewels p. 171+, cor. Cowper, C. 
to pre ſent xc his wife on his marnage, C:qwper, C. Parker v. Harvey, 


ſaid, this giving of them is a change of the pro- 1 — 2 3 


perty, and a kind of ſale in market-overt, and on Lord Cowper's decretal orders - 


2 deviſe of the real and perſonal eſtate for pay- were in part reverſed by the 
ment of debts, if the perſonal is nat ſufficient, — I Pp. ge — 4 
the rea be, and the huſband deviſes to her all her 
Jewels, & c. {he ſhall have the ſpeciſic legacy of her 
jewels, | 


10. J. S., having a crotetet of diamonds, which MI. 1719, cor. Parker, C. 
was his firſt wife's, in 1695 made his will, and —&Cximagy v- Calmary, 
(int. al.) deviſed this cretchet to his eldeſt ſon, and : 4 Eg. Abr. 628. MA og 
that it ſhould go in ſucceſſion to the heir of his | 
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M. 1721, cor. Macclesfield, c. 
' ' Tipping v. Tippingy 
1 P. Vn. 720, 730. 


In Probert v Clifford, 


Ambl. 6. 


Lord Hard wicke thought this caſe 
went a great way, for by the o · d 
Jaw the wife's paraphernalia were 
abſolutely in the huſband's power 


during hus life, 


(a) Nd 1 Roll. Abr. 971. 


the court divided as to this point. 


% Vide Clifton v. B 


Wms. 678. 


urt, 1 P. 


Baron and Feme, 5 12. 


family as ar heir lom. In 1699, he married a 
ſecond wife (the now defendant), and turned this 


crotchet into a necklace, and added ſeveral new dia- 
monds to it, to the value of 2001. which was 
more than the value of the crochet. ' The plaintiff 
as heir to J. S. (though not the eldeſt fon to whom 


it was ſpecifically deviſed) demanded this crotchet 


of J. S. 's widow, Lord Chancellor Parker ſeemed 
to doubt at firſt whether turning the crotchet into 
a necklace, and adding new diamonds to ft, and 
permitting his wife to wear it, was not a revoca- 
tion of the deviſe; but at laſt ordered the Maſter 
to examine and ſeparate the old diamonds from the 
new, and decreed the diamonds of the cretchet to 
the plaintiff as heir at law, and ſpecifically deviſed 
to him as an heir loom, =» | WIRE, 


11. A., by articles before marriage, covenanted 
with the wife's truſtees to lay out 3500“. in land, 
to be ſettled on his wife for a jointure, remainder 


to the firſt, Ec. ſons of the marriage in tail male, 


and died inteſtate without ue, leaving real aſſets 
deſcending to his nephew and heir at law, but the 
om eſtate was ingdequate to pay the debts. 
The widow adminiſtered and brought her bill 
gainſt the heir for her jointure, and that the de- 
— of the perſonal might be made good out 
of the real eſtate, and the having jewels worth 
2001. The queſtion was, whether ſuch je wels ſhould 
be applied to ſatisfy the debts by covenant in eaſe 
of the realty, bona paraphernalia being perſonalty, 
and the rule being that all perſonal eſtate ſhould be 
applied to exonerate the real? Lord Chancellor 
thought that bona paraphernalia could no more be 
deviſed from the wife (a) than heir looms from an 
heir; ſo the right of a wife to her paraphernalia 
is to be preferred to that of a legatee. If a ſpe- 
cific legacy be given by a huſband, and 'be dies 
indebted by mortgage or bond, the heir ſhall not 
compel the ſpecific legatee to part with his legacy 
in eaſe of the real eſtate ; but though the creditor 
may ſubject this legacy to his debt, the legatee 
ſhall ſtand in the creditor's place (5) in equity. If 
therefore a legatee ſhall have this favour in equity, 
much more ſhall a wife be privileged as to her 
paraphernalia. If the rule were otherwiſe, a 
ſpecihe legatee could compel the r 
bona paraphernalia to pay any debt in eaſe of h 
own legacy, whereas bona paraphernalia are liab's 
W y 
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only (e) to debts, and in favqur of credi not (e) As ta the Habt of the wife _ 
of an heir; but ſpecialty creditors are out of this '9 4nd in the place 
queſtion, for they are ſure to be paid out of the ber paraphernalis, vide Tynt v. 
real eſtate in all events. Putting the creditors out Tynt, 2 P. Way. Wy 

of this caſe, hig lordſhip decreed the wife ſhall | 

retain her paraphernalia. 

Lord Chancellor denied the rule, that in all 

caſes the perſonal eſtate ſhall be applied to exone · . 

rate the real; for jt ſhall not where the payment (4) N O'Neal v. Mead, 

of any legacy (d) is thereby prevented, much leſs. F. Wms. 694. 


where it will deprive a widow of her parapher- add wns Packering r. da- 


nalia (e). | 
12. 4, on his marriage with B., ſettled his T. 1922, cor. Macclesfield, C. 
real eſtate on himſelf for life, remainder to — 


his wife for life, remainder to the firſt, r. n 
ſon of the marriage in tail male, remainder 9 
to his own right heirs. 4. had two ſons of 
this marriage, and having a ſmall freehold 
eſtate, deviſed his wife's jewels, and alſo the uſe 
of the plate, to her for life, and then deviſed his 

| eſtate, ſubject to his debts and legacies, to C. 

A. died; the real and 2 eſtates were not 
ſufficient to pay his debts, whereupon the wife 
gave up her jewels and plate, and 25 guineas 
(being her dowry money), which were all applied 
to the payment of the debts ; but in the decree for 
a ſale of the real eſtate, the widow's claim was 
ſaved to her. The two ſons then died under age, 
whereby the eſtate-tail of the ſettled lands ex- 

| E and the reyerſion, in fee falling in, became 

iable by the will to the debts. Lord Chancellor 

now determined. the following points :=1. The 

widow's dowry money could not be bona parapher- 

nalia, for theſe are confined to the ornaments of 

her perſon ; nor could it be her ſeparate eſtate, | 

being gien (a) to herſelf, and not to her truſtee; (a) Yide Graham v. London- 

and a wife cannot have ſeparate property (3) in a An 393+ and the caſes 

perſonal thing without a truſtee, but dowry money (4) S vide Bennet v. Davis, 

15 a gift to the church (c). 2. As to the jewels, 2P. Wme. 316. | 

the widow could have no title to them as para- K 

phernalia; and this caſe differs from Tipping v. 9 

Tipping (d), regard being here had to the time of (% »P. Was. 729. 

teſtator's death, when the real and perſonal aſſets 

| were inſufficient to pay the debts, and there was 

a deficiency even when the jewels, Q. were ap- 

plied ; and though afterwards, upon a remote con- 

tingency, (ſuch as could not be preſumed or waited 

for,) aſſets did fall in, it alters not the caſe as to 


the paraphernalia, for it might not have WHY 
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_ reaſonable that, upon a deficiency at the teſtators 
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ein after che widow's death; and therefore it was 


death, the jewels ſhould be liable. 3. If the judg- 


ment creditors had taken theſe je wels in execution 
when the heir or executor had other aſſets, the 


widow ought not to ſuffer for this default; but 


* 


(a) Vide ae . Far of 
Plymouth, 2 Atk. 104+ Sneiton 
v. Corbert, 3 Ak. 369. Graham 
v. „1 Ack. 393. Ld. 
Townſend v. Windham, 2 Veſ. 7. 


dannd perticulatiy Tynt v. Tynt, 
2 k. Wms. 542. | 


3 


a. * 


0% Hu. Clifton v. Burt, 1 P. 


3 P. Wms. 323» 


M. 1722, cor. Maccle:field, C. 
Powell v. Hart, 
2 P. Vn. $2. 
2 Ez. Abr. 151. pl. 11. 


here is no ſuch default, in regard the creditors 


could not be kept in expectation of what might 
never happen. A ſubſequent contingeney falling 
in muſt not exempt the jewels from debts to which 


they were liable upon teſtator's death, and a defi- 


ciency of aſſets at that time (a). 4. In the preſent 
caſe, there was an expreſs bequeſt of the jewels, 
Sc. to the widow, and as aſſets had now fallen 
in, though by a very remote accident, no creditor 
could be injured, Held therefore the widow's 
legacy ſhould be paid, and the rather, as the real 
and perſonal eſtates were charged with the debts 
by the will; more efpecially it being the conſtant 
rule that a legatee, where the real eſtate is made 
liable to debts on the creditors exhauſting the per- 
ſonal aſſets, ſhall ſtand (5) in the creditor's place, 
and be paid out of the land: and this rule applies 
ſtronger in the caſe of a ſpecific legacy which was 
to be preferred to a pecuniary legacy, *-* 


13. The wife before marriage, with the conſent 
of her intended huſband, conveyed her real eſtate 
to truſtees to ſuch uſes as ſhe ſhould norwithſtand- 
ing her coverture appoint, and aſſigned all her 
mortgages and bonds to her ſeparate uſe. After 
marriage the wife conſtantly permitted her huſband 
to receive the intereſt of all theſe ſecurities and 
bonds. Alſo the wife conſented to fell 10/. per ann. 
part of her inheritance, for 200/., which the huſ- 
band received, and therewith founded a charity for 
widows, giving a bond to the truſteeF for the 
200 l., payable three monthis after his wife's death. 
Decreed, that as to the principal money due on 
the mortgages and ſecurities, the huſband's exe- 
cutors muſt make that good out of his aſſets, with 
intereſt from his death; but as to the intereſt re- 
ceived by the huſband during the coverture with 
the wife's conſent, it muſt be conſtrued as a gift, 


the wife having participated in the enjoyment of 


more plentiful living during the coverture, If the 
huſband was to be conſidered as a creditor for all 


his receipts of the intereſt money, it might ruin. 


his eſtate and prejudice his children, As to = 
f 0 


MM ac am a co . oo . j7ez+ a 1 A. 


* = * 
1. 
=o 


512. Parapbernalia and Pin- Money. B—a. 4 
caſe of ſeparate. maintenance, the huſband ſupport- (e) Yide Thomes. v. Bennet, 

ing his wife, barred her claim in this reſpect (a); Lud — 8 where it w 
for if ſhe was not contented that her huſband —— 
ſhould receive her money and maintain her, ſhe buſband and wife having 
might complain to her truſtees. As to the wife's Mid together and the wife oy 
accepting her huſband's bond for 200/., payable jg Fowler v. | ny 35. was, 
after her death, for the uſe of her executors, this 355- it was held, that the haf 
waived the intereſt —— life, and ſhe does _— —_—— — | 
not attempt to avoid the bond by a charge of fraud her ctaim of pin-money during 

in gaining her acceptance of it. This being her that time. 3 
ſeparate eſtate ſhe muſt here be conſidered a feme we 98 2 — 
ſole (b); beſides, it was reaſonable to ſuppoſe ſhe Monk, 2 Veſ, 190. the general 
ſhould contribute to the charity founded by her rule is faid'te be, that an account 
huſband for the benefit of widows in ſo ſmall a - wes berg 
degree, ſo that there is the. more cauſe to decree the Counteſs of Warwick v. E- 


| i wards, 1 Eq. Abr. 140. . 

ſhe ſhould be bound by this bond, Lain 
© (6) Vide Allen v. Papworth, 1 Veſ. 163. Grigby v. Cox, 1 Veſ. 517. Hulme v. Tennant, 1 Bro, 
Ch. Ca. Rep. 16. Pybus v. Smith, 3 Bro. Ch. Kep. 340. ; , 


the . 


14. An annual ſum was ſecured for a wife's H. 1725, cor. King, C. 
in-money for her apparel and expences. If the _— — 
buſband and wife cohabited together, and the 2 E,. page 2 37 
huſband maintain her, the arrears of pin-money Vd. Powell v. Hankey, 


2 P. Wms. $4. 
are not recoverable. Netez In this caſe it was 


apart never demanded her pin-money in the huſband's lifetime or ia her own, but after 
is and her death her executors made a demand of 500 J. for ten years' arrear. Non allocatur. 


15. Where a man's real and perſonal eſtate are 2 May 1926, Dom. Proc. 
charged by his will with the payment of his debts, T Pidow, v- Haruy @ al. 
and afterwards turn out inſufficient, his wife's , FA — — — 1 
jewels and paraphernalia ſhall be ſold towards 11 Vin. 181. pl, 20, 
making good the deficiency. _ 1 „ 


term 1715, (vide ante, Ne and afterwards before Lord Macclesfield in Hil. 1723, and now the 
decree and decretal orders made were partly reverſed by the Lords, 


16, A. is principal in a recognizance of 5000/., T. 1729, cor. M. R. 
and B. and C. are ſureties. A. jointures his wife 75" w. Dat, 2 P. Wan. 544+ 
before marriage in lands without notice of this 
recognizance, and deviſes his real and perſonal 
eſtates to B., and dies. The perſonal eſtate of 
A. ſhall be firſt applied towards this recognizance, 
then his land deviſed, (the deviſee being a volun- 
 teer,) next the paraphernalia of the wife of A.; 
and laſtly, the two ſureties ſhall contribute to 
make up the .deficiency. It was contended on 
behalf of the wife, that ſhe might pay off the 
cognize of this recognizance, and take an aſſign - 
ment of it; and then ſhe may extend it at law, 
and the ſurety ſhall have no remedy againſt her in 
equity, ſhe being a purchaſer without notice. Sed 

+ FE : per 


of pin- . 


* 


Baron and eme. 52. 
cur — The court will hardly direct ſuch an 
| | aſſignment to load a ſurety. If the jointreſs could 
- | get ſuch an aſſignment, the ſureties may have an 

| audita querela, miſting that the principal cog- 
nizor's lands, either in his own hands, or in the 

hands of -alienees, ought to be liable before any 
: of the ſureties lands be extended; and as to the 
. As againſt real affets de. paraphernalia of the widow, though there be debts 
**. ſeanded, — — —e more than the perſonal aſſets will extend to pay, 
_ 2 — the wife g yet, as theſe are liable only in favour of creditors, 
nond in the —— and not of the heir or deviſee (a) who ſtands in 
the ampunt of her paraphe-nalia. the place of the heir, aud is heres factut, if the 
OI $00 309: lands deviſed be ſufficient to pay the — 
303. vere, as againit real the paraphernalia ſhall be enjoyed by the widow 
8 3 3 but if thoſe deviſed lands ſhould prove inſufficient, 
Jae Am oe. atk 2-8. the paraphernalia muſt be liable before the ſureties 


— 2 : lands ſhall be extended, 


M. 1734, cor. Talbot, C. 17. An huſband voluntarily and after marriage 
; allows the wife, for her feparate uſe, to make pro- 
a Eq. Abr. 156. ph. 4. as of all butter, eggs, pigs, poultry, and fruit, 
| 705 yond what is conſumed in the family, (calling it 
her pin-money,) out of which the wife ſaves 100/., 
which the huſband borrows, and dies. The court 
allowed of this agreement to encourage the wife's 
frugality, and the wife admitted to come in as a 
creditor for this 190/., eſpecially there being no 
| defect of aſſets to pay debts. 

Vide Calmady v. Calraaty, So where the huſband agreed that' the wife 
ln ſhould take two guineas of every tenant that re- 
SO . newed a leaſe with the huſband beyond the fine | 
= which the huſband received. This was allowed to 
de the wife's feparate money. 4 

P. 1735, cor. Talbot, C. 18. A buſbafg on marriage ſettles 1000. = 
* — 2 ann. pin- money in truſt for the wife for her 
a Ey. Abr. 1 56. bl. 5. 355. pl 22. ſeparate uſe, which becomes in arrear, and then 
Vide Cuthbert ». Peacock, the huſband gives the wife a legacy of 500 J.; after 
—_— Fi _ berg. which there is a further arrear of pin money, and 
Was. 114+ Ball v. Smith, then the huſband dies, this legacy being ter 
2 Vern. 675. Chauncey's caſe, than the debt, decreed, even in the caſe of a 
4 - "By — ind wife, to be a ſatisfaction of the arrears of pin- 

f money due before the making of the will. 

Vide Powell v. Hankey, 2 P. Where pin-money is ſecured to the wife, and 
Wms. 84. the huſband finds her in clothes and neceſſaries, 
this is a bar as to any arrears of pin- money in- 


curred during ſuch time. 


— - 


1 1 - W—__ ACM LL. | _ 
— 2 = 7 2.4 a? * : ſg: — 7 
2 — — — — — — — - — — — * 
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x6 July 2747, cor. Harde. c. 19. Bill by a wife for her paraphernalia. The 
Seymure v. Treflian, 3 fl. 358. huſband by his will gave his wife _ on 
; condition 


a 6 Aa 


____— 
rr — & * 
pa * 
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condition ſhe gave up her dower, and alſo gave 
her ©'all her wearing apparel, and ornaments of 
« her perſon, her gold watch, and all her jewels, 
« except ſome round à picture, and deviſed the 
& reſidue of his eſtate to the defendant.” Teſtator 
by cddicil revoked the deviſe of hit jewels, and her 

arl necklace, which he gave to A.; and by a 
Fecond codicil he gave her @ pair of diamond ear- 
rings. Defendant inſiſted the wife ſhould not 
claim theſe paraphernalia, being contrary to the 
will and codicil by which ſhe claims the 10,000/., 
and equity will not permit one to claim under one 
part of the will and controvert another; that by 

the deviſe of the reſidue; the revocation of the 
. deviſe of the jewels, and the gift of the ear-rings 
only, it appeared to be teſtator's intention that the 
reſt of the paraphernalia, except the ear-rings, 
ſhould go to the defendant as the reſidue of teſtator's 
eſtate. Per cur.—It is plain the paraphernalia are 
included in the deviſes in the will, though a huſ- 
dand cannot deviſe away a wiſe's paraphernalia ; 
he can only bar her by acts in his lifetime. The 
revocation of the deviſe of his jewels, which ſeem 
to be contradiſtinguiſhed from hers in the will, 
and which are there called the ornaments of her 
_ and the diamond ear-rings do not appear to 

ave been ever worn by her, and therefore might 
not be part of her paraphernalia ; but if the teſtator 
had revoked the deviſe, he only revoked a deviſe void 
in itſelf; and therefore it is too much ſtrained to 
infer from thence an intention that her rights ſhould 
paſs by the deviſe of the refidue, Decreed for the 
plaintiff. 


— 


20. A. had 300. per ann. pin- money. The 
huſband, for ſeveral years before his death, paid 
her 200. only, but promiſed her ſhe ſhould have 
the whole at laſt. If a wife accepts leſs, or lets 
her huſband receive what ſhe has a right to receive 
to her ſeparate uſe, it implies a conſent in her to 
ſubmit to ſuch a method. But where the pin- 
money is paid to her e nomine, her agreement with 
the huſband relating to her ſeparate eſtate amounts 
not to a new agreement, and his promiſe ſhe ſhould 
have it at laſt is an undertaking to pay the arrears. 
Decreed for the wife. 


21. Mary Lucas, in her laſt illneſs, requeſted 
of her huſband that her wearing apparel, gold 
watch, pearl necklace, rings, &c. in her poſſeſſion 
and uſed by her, might be given to her daughter, 
and put into a friend's hands for her 2 

uſe, 


Ba 412 


Vide Tipping v. Tippiags 
I P. Wms. 730. - 


25 Mar. 1738, cor. Hardw. C. 


Vide Ridout v. Earl of Ply- 
mouth, 2 Atk. 104., which ſeems 
to be connected with this caſe, 
though not S. P. 


uly 1933, cor. Hardw. C. 
Lucas, Ne, 
1 A. 270, 271. 


414 Boa Baron and Feme, 6 12. 
uſe; which the huſband promiſed z and after the 


wife's death gave the ſaid things to his daughter, 


and made an g and locked them in a 
— cheſt, and gave the key to his wife's friend, 
and ſent the things therein to her for his daugh- 


ter's uſe. Though the huſband afterwards took 


ſome of the things into his poſſeſſion again, that 
is not ſufficient to invalidate the gift, which was 
| perfect by the former act. 
u was fo determined in the ; S. C Gifts between a 1 jo wife will be 
caſe of Mrs. Hungerford, and in ſypported in this court, tho law does not 
Faelle whe — allow the property to paſs. by 
rd Cowper in his lifetime were ſupported and reckoned in equity as part of the perſonal eftate of Lady 
11 May 17.39, cor. Hardw. C. 22. A widow brings her bill to have the defi- 
Prehert v. A e and anther, ciency of her jointure made good out of the aſſets 
Fide Probert 5. Cliffors, of her huſband and his father, and alſo for 1000]. 
Al. 6. and pe, pl. 24. left her by her huſband, payable with intereſt 
erer — from three months after his death, and for her 
Is ated —— Regitter's Book. Paraphernalia, The father and ſon having cove- 
| | nanted that the land ſettled upon her for her joint- 
ure were worth 300 J. per ann., and being both 
wm to the marriage contract, it was held ſhe 
d alien upon the eſtate of the father and fon ; 
and an account of aſſets was decreed, and that the 
deficiency ſhould be made good out of the fon's 
eſtate, it appearing that he had received moſt of 
the fortune, | 
S. C. The 1000 J. given by the will to the wife, 
ſaid Lord Chancellor, cannot be conſidered as a 
ſatisfaction for the deficiency of her jointure; for 
as the jointure lands are covenanted to be worth 
ſo much clear of all reprizes, the teſtator intended 
the 1000 J. as a bounty. | 
8. C. If a perſon in the execution of a power 
fufficiently deſcribes the eſtate he had a power to 
charge, the eſtate is bound, though there is no 
— to the deed out of which the power 
ariſes. 
2 regard to the parapher: : 8. 5 ae there are real eſtates 3 
ia, it was Rrongiy inufee on the wife may be entitled to her paraphernalia ; but 
1 3232 otherwiſe in this caſe, where the — eſtates came 


ditors; and Tipping v. Tipping, by the huſband. 

1 P. Wms. 729. was cited for 5 

that purpoſe. Sed per cur. — The wife may have her paraphernalia where there are real eſtates deſcended, 
aliter in the principal caſe. The caſe of Clergis v. Ducheſs of Albemarle, 2 Vern. 246. had been 
carried far enough; for though it is there laid down that where A. dies inteſtate, or by will doth not 
diſpoſe of the jewels, his wife may claim, in caſe there be no debts, the jewels ſuitable to her quality 
to be worn as the ornaments of her perſon ; yet by the old law they were abſolutely in the power of the 
huſband, and if he by will deviſed away the jewels, ſuch deviſe ſhould fland good againſt the wiſe't 
claim of paraphernalia, Lide Lord Haſtings v. Douglas, Bart. Crc. Car. 343. 1 Roll. Abr. 911. f. 9. 


F | l | 23. The 
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23. The wife's paraphernalia, together with the 
whole of the perſonal eſtate, having been ex- 
hauſted in payment of the buſband's debts, the 
queſtion was, Whether the wife ſhould be per- 
mitted to ſtand in the place of the ſpecialty cre- 
ditors, ſo as to receive a ſarisfaQtion for her para- 
hernalia out of the real eſtate which her huſband 
had ed (for it did not appear that any part of 
the real eſtate had been Ele to deſcend)? Lord 
Hardwicke ſaid, that the court had decreed ſatiſ - 
faction for paraphernalia out of the real aſſets de- 
ſeended, as in Fein and Tipping, 1 P.W ms. 730. (a); 
but that caſe had gone a great way; for by the old 
law the wife's paraphernalia were abſolutely in the 
power of the huſband during his life, and that as 
the court had not in any former inſtance decreed 
the wife ſatisfaction for her paraphernalia out of 
real aſſets againſt a deviſce, he would not eſtabliſh 
a precedent z and by the decree his lordſhip de- 
clared that if the perſonal eſtate of the * 
was not ſufficient for payment of the debts, ſuch 
deficiency was to be raiſed by ſale of the teſtator's 
real eſtate liable to. ſpecialty debts; and it was 
ordered that the Maſter ſhould inquire whether 
any real aſſets of the teſtator deſcended to his heir, 
and if any ſuch, then that the ſame or a ſufficient 
part thereof ſhould be ſold in the firſt place for 
payment of the debts, and if that ſhould not be 
ſuthcient, then that the deviſed eſlates or a ſuſſicĩent 
part thereof ſhould be ſold for the ſame purpoſe, 
and ſuch deviſed eſtates were to contribute in pro- 
Portion. And as to the claim of the wife in re- 
ſpect of her paraphernalia, his lordſhip declared 
ſhe was entitled to a ſatisfaction for the ſame out 
of ſuch part of the teſtator's real eſtates deſcended 
upon his heir at law as ſhould remain after payment 
of the debts, 


24. Bill by a widow againſt her huſband's exe- 
cutor for her paraphernalia ; part of them were 
given by her huſband, part by her own relations, 
and other part ſhe purchaſed with her own money. 
The huſband took the jewels into his own poſſeſ- 
ſion, and diſpoſed of ſome of them by will to dif- 
ferent perſons; the reſt he directed his executor 
to ſell, but afterwards by codicil he gave them to 
the executor abſolutely, Per cur. The executor 
not having. aſſented to the legacies, the widow 
might have brought trover for theſe ſpecific things, 
for the legacies did not veſt till aſſented to, — 

| en 


B— 41g 
13 May 1739, cor, Hardw. C. 
Probert v. Clifford, Amdbl, 6. 
1 Eg. Abr. 66. 
. Reg. Lib. 3. 738, fo. 310. 
2 P. Wm. 544 *. 

This caſe appeats to have been 
determined in P. 1736, and not 
in 1739 according to Ambl. 

Vide Probert v. Morgan and 
Clifford, 1 Atk. 441, and ante, 
pl. 22. , which ſeems to be 8. C. 
though differently ſtated. 


(a) Videalſo Snelſon v. Corbett, 
3 Alk. 369. Grabam v. Lon» 


donderry, 3 Atk. 791 


©> 


Vide Townſend v. Alb, 2 Ve. 7. 


Northey v. Northey, 
2 Atk. 77. 


Vide Incledon v. Northcote, 
3 Atk. 438. cantrs. 


10 Nov. 1740, cor. Hardw. C. 
Northey v. Nortbey, 2 Ad. 57. 
9 Mad. 270. * 


* 


6 Dee. 1740 8. C. reheard. 
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5 then the legatees muſt come againſt the executo? 
Wi equity, where he will be decreed to deliver up 

pe 


cific bequeſts according to the will, he being 


in equity a bare truſtee. In this caſe the ſpecific 
legatees were infants, and not before the coutt, 
which they ought to have been; and unleſs the 
widow will waive what is bequeathed to them, 
e r be made parties. 


the infants, but claimed what was given to the 
executor. Per cur. — The late caſes have gone fo 
far as to conſider a wife in nature of a creditor, 
having a lien upon real eſtate for her parapherna- 
lia. The jewels in this caſe wete worth 3000 J., 
but that made no difference in equity. There 
have been many caſes where debts have been ont- 
ſtanding againſt the huſband, and yet the wife has 
been admitted a creditor to the value of her pata- 
phernalia, even upon truſts created for payment of 
debts. The jewels being in the poſſeſhan of the 
huſband made no alteration, for the poſſeſſion of 
the huſband is the poſſeſſion of the wife, (and fo 
vice verſa,) as ſhe wore them when ſhe was dreſſed. 
The teſtator having diſpoſed of the paraphernalia, 
which he had no power to do, decreed for the 
wife, according to the uy of her bill, and the 
Huſband's eſtate to pay colts. | 


16 Dec. 2740, cot. Hatdw. C. 25. When a hufband's perſonal eſtate is not 
Ridam v. Earl + gt «nd ſufficient to pay his debts, a wife cannot ſet up any 
dh ogg Ate, Claim to jewels, pictures, dreſſing plate, and other 

269. which ſeems to be con- trinkets given her before marriage. 

_ with this caſe, but is not F. C. en there is no truſt on real eftate for 
1 z 81 iyment of debts, a widow cannot come upon 
„ Ne 


wife before marriage and thoſe nalia. 
to her during coverture. 


/ 


The wife's counſel contended, that in the former cafe the liuſband ſhould be conſidered only 28 a truſtee, 


and in the latter the jewels were too trifling to be taken as a part of the huſband's perſonal eſtate. 
Lord Chancellor admitted the hardſhip of the wife's caſe, but ſaid, that though the wife before mar- 
riage had an abſolute property in the jewels by virtue of the gift, yet immediately on the marriage the 
law veſted them in the huſband; and where his perſonal eſtate is not ſufficient to pay his debts, the wiſe 
cannot ſet up any claim to them, neither is there a pretenee that the jewels given after marilage hall 
be conſidered the property of the widow z but as none of the parties oppoſed it, his lordſhip gave the 


widow liberty to purchaſe her jewels at the price ſet upon them by the Maſter. 


„ Nov. 1741, cor Hardw. C. 26, A wife is not barred of ker paraphernalia 
Marſpal v. Blew, 2 tl. 217. by a deviſe of the uſe of all houſehold goods, fur- 
niturc, plate, linen, &c. for life. 


Aug. 1743, cor. Harde. O. 27. A wife who by articles before marriage is 
f Read v, Snell, 2 fit. 642. by expreſs words barred of every thing ſhe could 


1 Jay — claim out of her huſband's perſonal eſtate by the 
OY : ; comman 


e widow now waived the Iegaties given to ; 
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common law, cuſtom of London, or otherwiſe howſo+ and has been ſo held ever fince, 

hay no right by araphernalia that where the wife has com- 
ever, f gut to p 0 nded with the huſband, he is 
to be conſidered in regard to the cuſtom as leaving no wife; and it follows therefore that the can have 
no claim by the cuſtom to her paraphernalia, and this is a ſtronger caſe than Chomley v. Chomley, 
2 Vern. 47. ; 


28. Where perſonal eſtate has been exhauſted 2 Mar. 1746, cor. Hardw. C. 
by a huſband's creditors, and there is a truſt eſtate {ncledon v. Nertbcote, 3 Ark. 438. 
charged with the payment of debts, the wife is en- : 
titled to come upon that eſtate to be reimburſed the 
value of her paraphernalia, 


29. Where the perſonal eſtate has been ex- 25 July 1746, cor. Hardw. C. 
hauſted in payment of ſpecialty creditors, the widow "*%" IR —_ 
ſhall ſtand in their place to the amount of her pa- | 
raphernalia, upon the real aſſets of the heir at 
law. 

S. C. Paraphernalia ſhall be applied towards ſa- 2 this 2 Lerd . 
tisfaction of ſimple. contract debts, but it is not {4 that though at law, if'a 
liable to ſatisfy teſtator's legacies, ——— 


equity determines not ſo ſtrictiy, for ſhe has a prior and a ſuperior right to legatees who take only from 
the bounty of the teſtator. 


o. Diamonds given to the wife by the huſband's 24 Nov. 1746, cor. Hardw. C. 
father on her marriage with his ſon, are conſidered C v. Londonderry, 
as a gift to the ſeparate uſe of the wife, and ſhe is _ * 
entitled to them in her own right. | 
A preſent 1 2 ſtranger to the wife, during co- = 
conſidered as a giſt to her Teparate 
uſe, though not ſo clear a caſe as the other, 

Trinkets given by a huſband to his wife, deter- Ni. Lady Cowper's cafe, Lu- 
mined to be her ſeparate eſtate. OS on 
Where a huſband gives things expreſsly to a — „ 
wife, to be worn as ornaments of her perſon only, | 

they are to be conſidered merely as paraphernalia ; 


for if they were to be conſidered as a gift, ſhe 


might diſpoſe of them abſolutely contrary to his 
intention, | 

A huſband may alien the jewels a wife wears 
for the ornaments of her perſon. ' | 

If a huſband pledges the wife's paraphernalia, 
and leaves a ſufficient eſtate to redeem the pledge, 
the is entitled to have it redeemed out of his per- 
ſonal eſtate. 

The right of a wife to paraphernalia is to be 7ide Tipping v. Tipping, 
preferred to that of a legatee, which is a ſtronger 1 P. Wm. 730. 
— and has been followed by the court ever 

nee. 

As the diamond necklace in this caſe has been 
ſold, Lady Londonderry is entitled to an account 
according to the value at which it has been ſold. 

Vol. I. Ee 31. No 
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13 July 1750, cor. Hardw. C. 
Lod Townſend V. Windbam, 


2 Veſ. 7. 


—_ 


” June 1784, cor. Thurlow, C. 


Boynton v. Parkburſt, 
1 Bro. Ch. Ca. 576. 
$i Eg. r. 66. 
Vide Tipping v. Tipping, 1 P. 


Was. 729. on the authority of 


which this caſe was decided. 


H. 1682, cor. North, C. S. 
Lord Pag:t v Read, 1 Vern. 143. 
I Ez. Abr. 61. pl. 2. 


NM. 1682, Cane. 
Ferrars v. Ferrars, 1 Vern. 71. 


I Eg. Abr. 61. Pl. 3. 


Baron and Feme. 912. 


31. No paraphernalia is allowed where the huſ- 
band dies indebted, though the court will let the 


wife in on other funds, if there are any; but ſhe 


can only be admitted a creditor by ſimple contract 
for one year's arrear of pin-money againſt her huſ- 
band's eſtate. 


32. Jewels of the wife, given by the huſband's 
will to her tor life, ſhall not be ſold for payment 
of the huſband's debts, charged on a real eſtate, in 
aid of perſonalty. Decreed the jewels to the wife, 
in prejudice of the charged eſtate. 


Sec. 13. Of the Separation of Huſband 
and Wite: And herein of the Alimony 
and feparate Maintenance of the Wife, 
and of her Debts contracted after 
Separation, 


I. A Feme covert parted from her huſband waſtes 
goods, the bare uſe whereof was deviſed to 


her for life, remainder over to plaintiff, who was a 


ſtranger. The huſband ſhall be charged for this 


. converſion of his wife, plaintiff's title being para- 


mount, and not under the wife. 


2. A feme covert who lived apart from her 
huſband, and had a ſeparate maintenance, bought 


goods of ſeveral tradeſmen, who knew of her ſepa- 


ration. Upon the huſband's death they brought 
actions at law againſt his executors, and obtained 


| verdicts. The executors then filed their bill for 


Tide Scott v. Manley, 
1 Sid. 109. cited. 


M. 1632, cor. North, . 
Hincks v. Neltborpe, 1 Vern. 204. 
1 Eg. Abr. 40. pl. 5. 77. Pl. 11. 


= 


P. 168 8, cor. Guildford, . 8. 
Kenge v. Delawall, 1 Vern. 326. 
1 Ez. Abr. 68. fl. 8. 


an injunction, which was denied, they having had 
(by their own allegations) a very good defence at 
law, 


3: Upon a bill by the wife to diſcover the acts 
of hard uſage towards her from the huſband, and 
to eſtabliſh an agreement for a ſeparate main- 
tenance, the huſband demurred, for that the matter 


was not examinable or relievable in equity. De- 


murrer allowed. 


4. A woman living apart from her huſband, and 
having a ſeparate maintenance, contracts debts. 
The creditors by a bill in equity may follow the 
ſeparate maintenance whilſt it continues, but when 


that is determined by her huſband's death, they can- 
; not 
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not by a bill charge her jointure with thoſe debts, 7ide Compton v. Collinſon, 
and the rather, for that the executor of the huſ- 2 Bro. Ch. Ca. 384, 385. 
band who may have paid the debt is not made a 

party. Bill diſmiſſed, 


5. Upon a treaty for the ſeparation of huſband M. 1700, cor. M. R. 
and wife, it was agreed, that the huſband ſhould Sig v. Crawley, 2 Vern. 386, 
return his wife's portion to her father, who ſhould — NES 
maintain his — yuan and her child, and indem- 
nify the huſband againſt his wife's maintenance 
and debts. Upon a bill by the father, this agree- 
ment was eſtabliſhed by a decree in equity, though 
the huſband offered to take back and maintain his 
wife and child. 


6. By marriage articles the wife's portion was P. 170g, cor. Cowper, C. S. 

agreed to be laid out in land, to be ſettled to cer- |, ,, ally 

tain uſes therein named, but before the truſts of 1 bpm 8 
the ſettlement could be executed, the wife by the and Prec. in Ch. nag 
hard uſage of the huſband was forced to leave him, 5: C. _— av” ==. "Aj mw 
and live ſeparate from him. Bill by the wife to p74 "Mildmay v. Mildmay, 
have the truſts of the ſettlement performed, and 1 Vern. 53. Watkyns v. Wat 
croſs bill by the huſband to have the money in- n, 1 
veſted in a purchaſe. Decreed (on proof of the (a) It was objected in this caſe 


wife's ill treatment) that her portion ſhould be that alimony was only ſuable in 
the ſpiritual court, and that to 


placed out at intereſt, and that ſhe ſhould „ Nr 
the ſame for her maintenance until there ſhould be gecree a divorce. 

a cohabitation ;. for as the court will compel a huſ- The court however would not 
band who goes into equity for his wife's fortune to at 2 
make a ſettlement on the wife, if ſhe ſurvives, ſo formed. 

much the rather ought the court to do it where the , 45 to the rule, that a buſband 
wife is reduced to a ſtarving condition; and eſpe- ——— — 
cially, as in this caſe (a), the execution of a truſt is for her. See a ſpecial note to 


to be directed by the court. Jewlon v. Moulſan, ante, .. 9. 


7. A wife being ſeparated from her huſband, 14 Dec. 1705, Dom. Proc. 
and having a ſeparate allowance, may make a gift C. * —_ n 
of her ſavings, as if ſhe was a feme ſole; and the 4 8 17. = 6. 9. 
perſon to whom ſuch gift is made ſhall not be con- 


ſidered as a truſtee for the huſband. 


8. A woman having been uſed with cruelty by p. 1771, cor. Harcourt, C. 8. 
her huſband, becomes entitled to 3000 J. as her N I Danvers & al. 
ſhare of her mother's perſonal eſtate, who dies in- n Fe. A. d. pl. 7 
teſtate. Decreed, the money to be put out, and a, Williams v. Callow, 
the intereſt paid to the wiſe for her ſeparate uſe, Wan, Van ©xeaden v, Or- 
and then to the huſband for life, if he ſurvived N Its x 64 66 


= and the principal to be paid to the iſſue ; and caſe gave his 22 ifhe 
if no 3 A . ſhould again uſe ill ſhe ſhould 
o iſſue, to the ſurvivor of huſband and wife. he het care of her mother 


eſtate to het own ule. 


Ee 2 9. D. 
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T. 1715, cor. Cowper, C. 9. D., having more than 3000 l. per annum, mar- 


Dutton v. Dutton & al. ried M., who had 10, ooo J. portion, and ſettled. 


4 Vin. Abr. 178, fp! 18. 


> £9. . 10. „ 7. 3990 J. per annum upon her for her jointure ; and 


the greateſt part of D.'s eſtate was ſettled upon 
the firſt and every other ſon in tail male ſucceſhve- 
ly. D. run greatly in debt, and F. his eldeſt ſon 
being of full age, D. upoꝑ a calculation of his debts, 
and the value of his eſtate for life, with impeach- 
ment of waſte, agreed with J. to convey all his 
eſtate to him, and F. covenants to pay all D.'s 

_ debts, and to allow him 500/. per annum rent- 
charge for his life; and further (upon which the 
queſtion ariſes) that J. ſhall indemnify D. from all 
debts, charges, and gxpences for the maintenance of M. 
his mother, ſhe being then ſeparate from D. by conſent. 
M. brings a bill againſt D. and J. the ſon to have 
an allowance for her maintenance. The ſon by his 
covenant has taken upon himſelf the charge of main- 
taining M., and flands, in the huſband's place, who is 
bound to give his wife an allowance if he voluntarily 
ſeparates from her; and the ſon muſt be taken to be 
in nature of a truſtee for the wife, ſo far as a reaſon- 
able . 2 3 5 d 2 
ſon offered to take her to his houſe, yet ſne is not 
bound to accept that offer; for though he ſtands 
in the place of the huſband as to her maintenance, 
| and a huſband is not bound to allow any thing to his 

Mr. Viner ſays, Lord Cowper 4vife for maintenance, if he offers to take her home, yet 
allowed the wife to keep the in this caſe no ſuch obligation lies upon the wife 


late, &c. which ſhe bought or 1 | 
ny — fg = by — W to live with the ſon; and though ſhe refuſes, ſhe 


during the ſeparation. ought to have a reaſonable allowance. Per Cows 
per, C. who ordered her to be allowed 200 J. per 

annum. 
M. 1717, Cane. 10. A huſband having uſed his wife with eru- 


Willi ms v. Callow, 2 Vern. 752. elty, and being an extravagant perſon, and waſting 


= 0 d * 0 
* —— 1. Michels d ee all his ſubſtance, the court decreed the intereſt of 


vers, 2 Vern, 671. a truſt-bond given for the wife's portion to be 
paid to the wife for her ſeparate maintenance. 


T. 1718. cor. Cowper, C. 11. Bill by prechein amy of a wife againſt the 
4 huſband for a ſpecific execution of articles of ſepa- 
+ gy ration, whereby the huſband agreed to allow the 


2 Fg. Abr. 150. pl. 8. wife 521. per annum. The articles were not exe- 
IT . _ 1717» cutcd by the wife, and the huſband being deſirous 
nad EY 1 reconciliation, offered to take his wife home 

Vide Oilb. Ch. 259. S. O. again. On his part it was contended, that ali- 
L alſo Fitzer v. Fitzer, mony continued not after the parties were recon- 

2 Ark. 511. Head v. Head, . 6 : 
3 Atk. £47. and 1 Vel. 179, | Ciled, and that to decree any thing like a ſepara- 
8 tion was the proper buſineſs of the ſpiritual court 


only. 
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only. Sed per cur. — To decree a ſpecific execu- 
tion of theſe articles is not/to invade the juriſdie- 


tion of the ſpiritual court: the intent of theſe 


articles was to ſave the expence of a ſuit there; 
the articles can be of no force but in equity z the 
wife cannot ſue her huſband at law, nor can it be 
pretended that the ſpiritual court may decree an 
execution of theſe articles. Though a court of 
equity cannut decree alimony, it can enforce the 
performance of the parties own agreement, Lord 
Chancellor referred it to a Maſter to ſettle a ſe- 
curity for indemnifying the huſband againſt the 
wife's debts, and decreed the arrears, and grow- 
ing payment of the 52/. per ann., to the wife, 
which his lordſhip ſaid was not a decree. of ali- 
mony or ſeparation ; for the parties might, when- 
ever they thought fit, come together again, and 
then the articles would be no longer binding. 


12. The eſtate of a deceaſed huſband in the 
hands of another is ſubject to the funeral charges 
of his wife, though ſhe had a ſeparate maintenance 
which ſhe diſpoſed of by will. 


13. A., the wife of plaintiff, had, by cruel treat- 
ment, been forced to leave her huſband with two 
young children, who ſhe ſupported by her own in- 
duſtry. The huſband and wife lived ſeparate about 
thirty years, and the wife was, during the greateſt 
part of that time, honeſtly employed as a ſervant 
in defendant's family. A's ſon, being ſettled in 
the world, on his death bequeathed two bonds, 
one of the Eat India Company, and the other 
of L. The £Eaft India bond he gave to A. his 
mother, whom he left executrix and reſiduary 
legatee; and L.'s bond he gave to plaintiff his 
father. The Eaft India bond he directed ſhould 
be to the ſeparate uſe of his mother, /o that his 
father ſhould have nothing to do with it. A. proved 
the will, and gave L. 's bond over to her huſband. 
The Eaſ India bond ſhe gave to defendant her 
maſter, who was at length prevailed upon to ac- 
cept it as a conſideration to provide for her du- 
ring the remainder of her life, which he verbally 
engaged to do. A. ſoon after died, and then her 
huſband preferred the preſent bill againſt the de- 
ſendant, inſiſting that A. had eloped from him, 
and had carried away the EAI India bond, -which he 
charged to be his property. But it appearing in 
evidence that plaiutilt had often vilited his wife as 
Ee 3 a ter- 
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T. 1721, cor. M. R. : 
Bertie v. Lord Cheſterfield, 
= Mod. 3 
E 152+ pl. 1 c. 483. pl. 2. 
ide 1 Vern. 143. 109. 326. 
2 Com. Dig. Chancery (2 M. 7). 


H. 1725, Canc. 
Rel fe V. Budden, 
2 Eg. Abr. 153+ Pl. 1). 
Bunb. 157. 
F. C. nomine Rolfe v. Budder, 
Gro. & Rud. of Law & Eg. 130. 
Ca. 16. 8. C. in totidem verdu. 
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a ſervant in defendant's family, and the intention 
of the teſtator their ſon alſo appearing clearly from 
the teſtimony of the ſcriyener who drew his will 
. that the Ea India bond was intended by him for 
a the ſeparate uſe of his mother, decreed that the 
agreement between A. the mother and the defend- 
ant, who had ſo long maintained and ſupported 
her, ſhould be eſtabliſhed in equity. 


H. 1726, in Scacc. 14. Sir C. M. married the daughter of E. After 

Sir C. Meme v. Freeman & al. ſome years cohabitation, Lady M. eloped and lived 
Bunb. 205. . 8 

2 Eg. Abr. 26. pl. 9. In 2 ſcandalous manner. E., by his will in 1696, 

3876. P. C. 378. deviſed (int. alia) 6oool. to truſtees in truſt to 

Fide Mitchell v. Mitchell, pay the principal and intereſt as Lady M. ſhould 

Bunb. 207. where there was a Pay P P . J 

gifr by the huſband to the wife by deed or will appoint, free from the debts of 

without the intervention of truſ. Sir C. M., or any after-taken huſband. On 

tees, and held good in equity. xoth Auguſt 1716, Sir C. M. met with Lady M., 
and took poſſeſſion of her, and next day articles 
were executed between them, atteſted by four 
witneſſes, that, in conſideration Sir C. M. would 
permit his lady to live ſeparate from him, ſhe 
would ſettle 200/. per ann. on him for life, and 
pay him 1000 J. out of her ſeparate eſtate by quar- 
terly payments. On 1oth November the firſt 
quarter became due, and they met at the Temple- 

' ball ; and on 24th November the agreement was 
ratified by indorſement, and ſubſcribed by four 
witneſſes as before. On 1oth November Lady M. 
made her will, and deviſed ſeveral ſpecific legacies 
to F., whom ſhe made executor and reſiduary 
legatee. There having been a bill by Lady M. 
againſt Sir C. M. to ſet aſide the articles, or that 
he ſhould elect to take 200/. according to the 
articles, and a croſs bill by Sir C. M. to carry 
the articles into execution, the cauſe was referred 
by the Chancellor of the Exchequer to the Judges, 
and, pending the reference, Lady M. died. The 
proceedings were revived againſt F. her executor, 
and now per cur. the articles were deemed a good 
execution under the will of E., and Sir C. M. 
could not be excluded by the negative words; and 
Lady M. was bound though her truſtees were not 

| parties, the articles being an appointment pur- 

Upon the equi y reſ-rved there ſuant to a power. But a point ariſing, whether 

— N e the articles were not obtained by dureſs? An iſſue 

40 / cofis, Bunb, Rep. 207, Was directed, upon which it was found that the 

articles were fairly obtained. 


H. 1720, cor. King, C. 15. Where a feme covert ſues for alimony, it is 


C-lmer v. Colmer, H.. 121. no d 1 1 1 
Jide Sir Oliver Builcr's caſe, 8 plea that ſhe has a ſeparate maintenance 


3 Keb. 137. cited. or pin- money. 8. C. 


=. 
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S. C. The huſband voluntarily, and without 
cauſe, deſerts his wife, and goes to Maryland, 
having firſt made a fraudulent aſſignment of all 


his real and perſonal eſtate in truſt to pay his 


debts. The court decreed the wife a maintenance 
out of the eſtate ſo aſſigned, though ſhe had the 
intereſt of 4000 /. for pin-money by her marriage 
articles. 


16, One Juxon, a few years after his marriage, 
left his wife and two ſmall children and went 
abroad, and did not ſee either her or them for 
fourteen years. The wife's mother during that 
time intruſted her with millenery and other goods, 
and permitted her to maintain herſelf and children 
out of the profits. The huſband on his return 
broke open the wife's houſe, and took away all her 
goods, and the produce of the ſtock ſo lent by her 
mother. A bill (inter alia) was brought by the 
mother for the redelivery of the goods. The court 
held, that what the wife had acquired in her huſ- 
band's abſence to ſupport herſelf and family is her 
ſeparate property, and not liable to the diſpoſition of 
the huſband ; and that what he had forcibly taken 
he muſt deliver in ſpecie, or, if diſpoſed of, he 
mult pay her the value as ſet upon it by a Maſter. 


17. A., by articles before his marriage with B., 
and in conſideration thereof, and 6000/7. her por- 
tion, conveyed lands to truſtees for 99 2 upon 
truſt to pay B. 1001. per ann. during her life for 
her ſeparate uſe. The marriage took effect, and 
A. and B. lived happily together for more than 
twenty years, when diſagreeing, B. withdrew her- 
ſelf, and went to France. The truſtees, by her 
perſuaſion, brought an ejectment for recovery of 
the 99 years term; and there being great arrears 
of the annuity, were proceeding to judgment and 
execution, when A. filed his bill, (inliſting that his 
wife was entitled to the annuity only during coha- 
bitation, and offering, if ſhe would live with him, 
to receive her kindly and forget the paſt,) and 
prayed an injunction againſt the proceedings in 
ejectment. The huſband alſo commenced a ſuit 
azainſt his wife in the eccleſiaſtical court for a 
reſtitution of conjugal rights, and upon her not 
appearing, a ſentence of excommunication was 
pronounced againſt her, Per Lord Chancel- 
lor—This is entirely a new caſe, there is none 
like it. The two points to be conſidered: are, 

Ee 4 Whether 
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Vide 2 Vern. 671. 396. 1 Ch 
Ca. 250, 2 Ch. Ca. 102. Nel. 
Rep. in Ch. fo. edit. 73 153. 


17 Feb. 1737, cor. Hardw, C. 
Cecil & Ux. & al. — | 
1 Ath. 278. 


17 Feb. 1737, cor. Hardw. C. 
Miare v. Moore, 1 Ath. 272. 
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Whether equity ought, in any caſe, to reſtrain a 
legal remedy which a wife or her truſtees have to 
recover a feparate maintenance againſt the huf- 
band, and whether, from the evidence in the pre- 
ſent caſe, there is any reaſon to reſtrain the de- 
fendant? There may be caſes where a huſband 
would be entitled to go into equity to reſtrain a 
wife's truſtees from proceeding at law for her 
ſeparate maintenance, and it would be reaſonable 
ſo to do where the wife goes out of the juriſdic- 
tion of the eccleſiaſtical court and defeats their 


power; and there have been caſes in which this 


court have awarded writs of ne exeat regnum in aid 
of the eccleſiaſtical juriſdiction. Separate main - 
tenances are not to encourage wives to deſert their 
huſbands; for that would be to deſtroy the very 
end of the marriage contract. If a wife ſhould 
elope and commit adultery, the eccleſiaſtical court 
can only puniſh her for contumacy ; and in ſuch 
caſe a huſband would do right to apply to a court 
of equity to reſtrain the truſtees from proceeding 
at law for her ſeparate maintenance: but then the 
relief muſt ariſe from a plain caſe plainly proved, 
and plainly put in iſſue, But in the preſent in- 
ſtance, there is ho incontinence, nothing is put in 
iſſue but the bare elopement; which leads to the 
ſecond point, Whether, under ſuch circumſtances, 
there be any reaſon to lay ſuch a reſtraint on the 
defendant? It was urged on the huſband's behalf, 
that his wife eloped without cauſe, and that 
though ſhe was even excommunicated by the ſpi- 
ritual court, as ſhe was out of their juriſdiction, 
the huſband had no fruit from his ſuit there. Lord 
Hardiwicke ſaid, he feared theſe ſeparate proviſions 
often occaſioned the very evils they were intended 
to prevent; and if the plaintiff had made his wife 
uneaſy in reſpect to her pin-money, which it ap- 


peared he did, though that did not juſtify her 


going away, it might be an excuſe, and poſlibly 
the marriage agreement might be deſigned to pro- 
vide for the wife if ſuch a diſſenſion ſhould hap- 
n between the parties as might induce them to 
eparate, though their quarrels might be of ſuch a 
nature as are not proper to be laid before a court. 
As to the objection that the huſband could have 
no benefit from his eccleſiaſtical ſuit, Lord Hard- 
wicke laid no ſtreſs upon it; it was not inſtituted 
till eight years after the wife's departure, and 
until the truſtees had brought an ejectment. It 
had rather the appearunc: of a foundation 2 a 
uit 
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ſuit here; for the ecclefiaſtical citations were only 

fixed on the church door, and the huſband, who 

knew where his wife was, might have given notice , 

to her, or to the attorney concerned for her in the 

civil ſuit, It does not appear that the huſband 

ever made application to his wife ſince ſhe ſepa- 

rated to induce her to return *. There was another * This diſtinguiſhed the pa- 
thing which had great weight with Lord Hard- _ 1 v. 
wicke, The huſband paid the annuity after the Sbere there was no contract fs a 
ſeparation, and for ſix months after his wife had ſeparate maintenance; yet the 
left him; and when ſhe petitioned for other money 143994 betore he filed his bill 
upon a different truſt, he applied by a croſs peti- feres to cohabit with his wiſe ang 
tion to ſtop it, alleging he had conſtantly paid uſe her as luch. 
her annuity, and offered to continue it. This is 

a ſlrong preſumption that he thought her excuſable, 

at leaſt, in ſeparating from him. Under all theſe 
circumſtances, Lord Hardwicke thought there was 

not ſufficient foundation to give the plaintiff the 
general relief he prayed againſt the payment of 

the annuity, but that he ought to = relieved 
againſt the ejectment. His lordſhip referred it 

to a Maſter to ſee what was due to the wife for 
arrears of her annuity according to the marriage 
agreement, and to tax her coſts at law; and upon 
payment thereof, together with the accruals of the a 
annuity, decreed the injunction to be continued, 

and in default to be diſſolved; and alſo that the 
plaintiff 's bill be diſmiſſed with coſts: and further, 

that he do within fourteen days pay to defendant's 
ſolicitor 1001. on account of the arrears of the 
annuity.now due. 


18. Upon a bill brought by a wife againſt her 10 Dec. 1740, cor. Harde. Cc. 
huſband to have a maintenance out of her fortune Watkins by ber next Friend v. 
upon a ſuggeſtion of cruel uſage by him. Depoſi- F. ,! = . 
tions to prove criminal converſation againſt the 5 
wife in excuſe for his ill uſage cannot be read, un- 
leſs the criminal converſation is expreſsly charged 
by the anſwer, and made part of the huſband's 
defence for his ill treatment of his wile. 

S. C. Charging that the wife has bchaved in an VV. Sidney v. Sidney, 
indecent manner will entitle the huſband to re- 3 P. Was. 269. 

ceive evidence againſt her of criminal converſa- | 

tion; for it is not neceſſary to make the charge in 

groſs terms. 

Though a huſband has impoſed on a wife (as 
in this caſe the huſband did upon the marriage 
treaty) by giving her a bond void at law, yet equity 
will eſtabliſh the agreement according to. the in- 
tention of the parties. 


Where 
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Where there is full proof of the - wife's elope- 


ment and adultery, the court will not decree © 


maintenance to the wife. 

Where a witneſs is under a- neceſſity of ex- 
culpating her own behaviour firſt, no regard ought 
to be paid to her evidence againſt the conduct of 


others; as, in the preſent caſe, a ſervant of the 


plaintiff, who though an eye-witneſs of her im- 

proper conduct before her marriage to the defend. 

ant, thought it not wrong to remain in her ſervice 
| after ſuch marriage. 

In Colmerv. Colmer, Moſ 121. The huſband having in this caſe poſſeſſed him. 
Led ing — by ſelf of the greateſt part of the wife's fortune, and 
— * e oz left the kingdom, the intereſt ariſing from the 
the huſband for the wife's main- truſt-money was direCted to be paid to the wife 
tenance, till he ſhould think pro- till the huſband thought proper to return and 
EO. maintain her as he ought, and decreed the huſ- 


band to pay colts, 


22 Feb. 1742, cor. Hardw. C. 19. Lord Rivers by will gave an annuity of 50 /. 
Finger v Fitzer and another, to the plaintiff, who afterwards, in 1726, married 
1 the defendant Fitzer.. In 1738 they agreed to 
part, and by a deed of ſeparation the huſband 
covenanted to allow her 141. per ann. out of his 
own eſtate, and 240. more to be paid quarterly 
out of the annuity of 50/., and 12/. per ann. to 
his daughter for her maintenance, to be paid 
quarterly. The bill is brought againſt the huſ- 
hand and Stephens, a creditor of his ſince the exe- 
cution of the deed of ſeparation, to have the truſts 
of the deed performed. Lord Hardwicke de- 
creed according to the prayer of the bill as againſt the 
8 huſband; and as to Stephens, that he . not releaſe 
his claim upon the annuity till the plaintiff had paid 
him his debt. 

It was a queſtion in this caſe whether the deed 
of ſeparation in 1738, and the truſts declared in 
it, were fraudulent under the ſtature of 13 Elia. 
c. 5. Ter Lord Chancellor Every conveyance 
of the huſband that is voluntary is fraudulent as 
againſt creditors, and though a —— is bound 
by law to maintain his wife and children, yet the 
funds, out of which the maintenance is to atiſc, 
are liable to creditors, 

The decrees in the ſpiritual court for alimony 
and maintenance are only againſt the perſon of 
the huſband, but affect not the huſband's eſtate ſo 

| as to take it from his creditors, | 


10 May 1747, er, Herd v. C, 20. In ſeparate maintenances, the court muſt 
el v. Pepe, 2 Ait. 50. be directed by judicial determinations, and not 


by 
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by what they think of them in their private 
judgment, : 


21. A huſband in a letter to his wife's father 
ſaid, that though he had a great affection for his 
wife, he did not chooſe to be a witneſs to her in- 
firmities;z and therefore, during the time ſhe lived 
with her father, he would allow her 100. a 
quarter. The wife, having brought a bill to 
eſtabliſh her ſeparate maintenance, moved to be 

aid Gool., being a year and half 's arrears, to 
— her tin the cauſe was heard: but the huſ- 
band having by his anſwer ſworn that he was 
deſirous of cohabiting with her, the court, in 
directing for the time paſt a ſum of money to be 

aid her, would not order it as arrears, but 400/. 
in groſs (a); and ſaid, they ſhould not direct it for 
the future. : 

Where the huſband, in order to evade a ſentence 
in the eccleſiaſtical court for maintenance, is going 


12 Feb. 1945, cor, Hardw, C, 
Head v. Head, 3 Ath. 295. 


(a) Note; The court were 
certainly guided by the offer in 
defendant's letter to allow his wife 
4001, per ann.; but though 
eighteen months had elapſed fince 
he wrote that letter, yet his an- 
ſwer had put in fix months, by 
which he offered to take his wite 
home again. 

Vide Colmer v. Colmer, 
Mol, 121. 


out of the kingdom, this court, on a bill filed by 


the wife, will grant a ne exeat regno. 

After a decree for a ſeparate maintenance, if a 
huſband offers to cohabit with his wife, and pro- 
miſes to uſe her kindly, the court have refuſed to 
continue it in ſome inſtances. 

Two years after (6) the wife's motion to be paid 
6ool. as before ſtated, ſhe filed her bill for the 
arrears and growing payments of an annuity of 
4ool. from her huſband, purſuant to an agreement 


between the huſband and wife for that purpeſe. Upon |* 


the hearing of this cauſe the huſband contended, 
that the agreement was not intended to exiſt du- 
ring the joint lives of himſelf and his wife, but 
only during his occaſional abſence. Lord Hard- 
wicke, in order to give the parties an opportunity 
of a reconciliation, adjourned the cauſe till 3d 7 
1747, when his lordſhip gave his opinion. 1ſt, 
That the agreement for the huſband's allowance of 
this 400 J. per ann. was merely during the huſband's 
occaſional abſence. 2dly, As to the liberty prayed 
by the wife to live ſeparately, and to have a 
ſeparate maintenance eſtabliſhed, his lordſhip ſaid, 
there was no inſtance of a decree for eſtabliſhing 
a perpetual ſeparation between huſband and wife, 
or to compel a huſband to pay a ſeparate main- 
tenance, unleſs upon an agreement between the 
huſband and wife; and even then unwillingly. 
3dly, The obtaining a /upplicavit (c) does not jullify 
the wife's elopement from her hutband for it is a 

| ſecurity 


(4) 20 May 1747 this matter 
came again before the court upon 
a bill for the arrears of the ſepa- 
rate maintenance, which the ſor- 
mer ſuit ſought to eſtabliſh upon 
the undertaking in defendant's 


ter. 
3 fth. 547. 1 Ye. 17. 


(c) It appears that the diſputes 
between the huſband and wife in 
this caſe iginated in the wife's 
being diſo:dered in her mind; 
and upon her refuſing to return 
home the huſband diſcontinued 
the payment of her annuity, and 
endeavoured to ſeize her and con- 
fine her in a madhouſe, where- 
upon ſhe applied for and obtained 
a ſuf plicavit againit him. 
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ſecurity taken for her on a ſuppoſition that they are 

to live together. As to the arrears of the ſeparate 

| (a) Lord Hardwicke here com- maintenance, Lord Hardwicke decreed them to be 
mented on the cafe of Whore- paid, becauſe ſome part of the huſband's conduct 


wood v. Whorewood, 1 Ch. Ca. | = : : 
250. DNAS ns determined was an excuſe for the wife's not returning to him 


during the uſurpation, when the till his judicial offer of receiving her made by his 


power of the ecgefiaſtical court a 
3 T 133 anſwer, eſpecially as the court had thought there 


the court of Chancery as to mat- were grounds for granting a ſplicavit. His lordſhip 


ters of alimony. That decifion further ſaid, that having ſo decreed, the huſband - 


3 — * muſt take his wife home again, and treat her as 

(x) In this caſe there was a his wife; but if ſhe did not return to him in a 
ſeparation in fat and mainte- month, then the maintenance ſhould ceaſe (a). 
CO nent On the other hand, if the huſband ſhould refuſe 
on the wife's refuſing to be re- to receive and maintain and treat her as his wife, 


conciled. then the ſeparate maintenance ſhould continue. 


18 May 1767, Dom. Proc. 22. Where a huſband by force, c. compels 
Lambert v. Lambert, his wife to execute a deed of ſeparation, and there- 
* ww by to accept of a very ſmall maintenance, much 
| inferior to his rank and fortune; a court of equity 
will relieve the wife againſt this deed, and refer it 

to a Maſter to ſettle a proper maintenance. 


14 July 2786, cor. M. R. 23. On a deed of ſeparation, the truſtees in- 


Stepbens, * Olive ® demnifying the huſband againſt the wife's future 
2 Bro, Cb. Ca. go. debts is a valuable conſideration, and takes the 


conveyance out of the ſtatute. 


T. 1788, cor. Buller, J. ab. C. 24. A feme covert having a power by articles of 


3 * ſeparation to diſpoſe of her eſtate, the queſtion in 
1 Eg. Abr. 10 this caſe was, whether her ſurrender of a copyhold 


1 Buller was good? Upon which a caſe was made for the 


did not in this caſe examine the "Iu . 
oe. en of the court of C. B. as to what eſtate 


cles of ſeparation, yet in his ge- paſſed under the ſurrender, will, and codicil of the 
reral alluſion to them, and in teſtatrix. 
pronouncing his decree, he has 
afforded the reader much uſeful information, for which ſee the Reporter. 

Note; It ſeems to have been determined that ſuch a ſurrender with the aſſent of the huſband is good 
by cuſtom. Yide Moor, 123. 


2 Mar. 1790, cor. Thurlow, C. 25. Motion by a wife for a ne exeat regno-againſt 


Ceg/ar v, Coglar, 1 Ve jun. o. her huſband, till a ſuit inſtituted by her in the ec- 
F.-Y 3 eleſiaſtical court for alimony, charging him with 

On the part of the wife were Cruelty and adultery, ſhould be determined, unleſs 
cited by her counſel, Read v. he ſhould give ſecurity to abide the event. Lord 


— 1 — „Chancellor deſired to know for what ſum he ſhould 


exeat was refuſed after a decree in mark the writ (a). His lordſhip ſaid, he knew it 
the eccleſiaſtical court. Sir Je- haq been ſometimes done at law upon affidavit to 


rome Smith's caſe, 2 Ventr. 345. . 2 
——— was . on enable the judge to form an opinion; and by ana- 


motion by the wife, who was logy to ſome caſes (now a little exploded) a judge 
ſuing for alimony in the ecciefi- may increaſe damages. His lord{hip feared it 
ettical court. Lord Chancellor 


jaid, it had been done; but in could not be donc under a notion of aiding tho 
| SOD eccleſiaſtical 
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* 
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eccleſiaſtical court, but if he could find a prece- Anon, 2 Atk. 210. the writ 


i as refuſed, h Si 
n As Was By i. Smith's caſe — — a1 


that of Read v. Read ; in the former of which caſes Lord Hardwicke ſaid, it was granted out of com- 
paſſion to the wife and to aid the ecclefiaſtical court. 


26. A creditor of a wife has a right in equity 1 1791, cor. Thurlow, C. 
againſt her ſeparate property, and againſt her huſ- Li v. Airy, 1 7 Jus. 277» 
band in reſpect of it, but not beyond it, if notice. 
Plaintiff with notice of a ſeparate allowance of the 
wife (a very weak woman) advanced to her wan- 
tonly beyond it. Upon proof that the plaintiff had 
received more than the demand ſhe could make out, 
bill diſmiſſed without account or coſts, the value 
being trifling, and the plaintiff miſerably poor. 


27. Articles of ſeparation, by which the huſband P. 1792, cor. M. k. 


. i Guth V. Guth 
was to pay the wife 100 J. a- year, decreed to be 88 


performed ſpecifically (at the ſuit of the wife) N Head v. Head, 3 Atk. 
though the huſband offered, by his anſwer, to re- 547- and 1 Veſ. 17. Seeling v. 
ceive her again, Crawley, 2 Vern. 386. Angier 

v. Angier, Prec. in Ch. 497. 
Liſter's caſe, 8 Mod, 22. Strange, 478. Fitzer v. Fitzer, 2 Atk. 511, Rex v. Mead, 1 Burr. 452. 
Stephens v. Olive, 2 Bro. Ch. Ca. 90. Fletcher v. Fletcher, 20 Nov. 1788 (a). - 

(a) The caſe of Fletcher v. Fletcher appears to be this A feme covert filed a bill againſt her 
huſband and truſtees for a ſpecific performance of articles of ſeparation. The huſband filed a croſs bill 
for the delivery up of the articles, and praying that the ſame might be cancelled. The wife returned 
to her huſband and cohabited with him fourteen days; and there being other ſtrong collateral circum- 


- Rances in favor of the huſband, Buller, J. abſ. C. refuſed to decree a performance and diſmiſſed the 


original bill, and upon the croſs bill ordered the deed to be delivered up. No coſts on either fide. 


28. No court has any original juriſdiction to 1 July 1793, cor. Loughb. C. 


give a wife a ſeparate maintenance“; but it may Ball v. Montgomery, 
2 Veſ. jun. 195. 


be given incidentally, as on a ſupplicavit in Chan- „Lora Chancellor in this cafe 
cery, or a divorce à menſd & thoro propter ſævitiam faid, it is contrary to the eſta- 


a . bliſhed doctrine that a married 
in the eccleſiaſtical court. women nad do's pled bn 


fuit in Chancery for a ſeparate maintenance. In Lambert v. Lambert in Dom, Proc. 6 Bro. P, C. 272. 
the caſes on this ſubje were much conſidered, 


29. The ſpiritual court has excluſive cognizance H. 1-97, cor. Loughb. C. 


of the rights and duties ariſing from the ſtate of Legard v. Fobnſong 
1 0 0 . 3 Fe. Jun. 352. 
marriage; a court of equity therefore has no ju- ½% Whorcwood v. Whore- 


riſdiction upon a contract for ſeparation between i, x Ch. Ca. 250. Mildmay 


huſband and wife ſimply, much leſs where it will * Mildmay, 1 Vern. 53. Hincks 
v. Nelthorpe, 2 Vern. 204. 


affect a purchaſer or creditor z but the juriſdiction ie v. Jead, 3 Atk. 29 f. 647. 
holds in ſpecial caſes; as where a third party cove- Seeing v. Crawley, 2 Vern. 386. 
nants to indemnify the huſband againſt the wife's — bo 1 Ir = 
debts, or a fortune accrues to the wife after ſepa- Wms. 269. Ban v. Montgo. 


ration, or the property is the ſubject of a truſt, mem, 2 Ve, jun. 191. Goth 
. | v. Cuth, 3 Bro. Ch. Ca. 614. 


Fitzer v. Fitzer, Taylor v. Jones, 2 Atk. 511, £93. 


30. Truſt in a deed of ſeparation to permit 4. T. 1777, cor. M. R. 
to receive the dividends of ſtock for the mainte- e Price, 
nance and ſupport of the wife, with a covenant of 7%, Cober 7. . 
mdemnity 


— 


. Baron and Feme, 613. 


1 Term Rep. B. R. g. Hatchett indemnity to her huſband. A grant by her of an 


v. Baddeley, 2 Blackft. 1079. annuity out of the dividends was held void, being 


| 323 1 "95" in defiance of the truſts of the deed. 


notes to 12 edit. Caudel v. A married woman living apart from her huſband. 


Shaw, 4 Term Rep. B. K. 361. upon a ſeparate maintenance cannot bind him by 


Read v. Jewſon, H. 13 Geo. 3. 
iche v. Erown, 4 Term her contraCt. 


Rep. B. R. 766. and Ellah v. Leigh, 5 Term Rep. B. R. 679. Hulme v. Tennant, 1 Bro» 
Ch. Ca. 16. 5 | 


Sec. 14. Of Elopement, Adultery, and 


Divorce. 


p. 1682, cor. Finch, C. I. P Laintiff having obtained a ſentence of divorce 
Mildmay v Mildmay, 1 Fern, 53. 2 menſa & thoro, reciting therein that her 
. huſband had already ſettled 50 J. per annum rent- 
charge on her, and the ſpiritual court having ad- 
judged her 50/. per ann. more for alimony, ſhe now 
exhibited her bill, ſuggeſting that her huſband had, 
to defraud her of this rent, procured the tenants to 
furrender their eſtates whereon the ſaid rent was 
reſerved, and prayed this rent might be made good 
to her by the decree of the court. Objected by de- 
fendant, that this ſettlement of the rent-charge was 
only in truſt for the huſband, and that no truſt was 
declared in the deed for the wife; and that in truth 
ſhe was a very lewd woman, and had eloped from 
her huſband ; and he by his anſwer offering to take 
her again, Lord Chancellor would make no order 
in it, but only that defendant ſhould ſtand in the 
place of the tenants, and ſhould admit the rents 
payable by the tenants ſtill in being; and then 
ſhe might proceed at law, and recover the rents 
there if ſhe could. 


P. 1700, cor, M. R. 2. Bill by the widow of an inteſtate claiming her 
* * 0 m—_ 1 dower of his real eſtate, and a ſhare of his perſonal 
' 2 Eg. Abr. 157. pl. 1. eſtate ſor herſelf and child. Adminiſtration had 

Vide Sidney v Sidney, been granted to another, becauſe the huſband and 
Head, Head, 3 cer 5 _ were divorced d menſd & thoro, Per Maſter 
Pertifer v. lame, & 2 16, Of the Rolls—As to the dower, there is no impe- 
of diment to a remedy at law, if the widow is entitled 

to it. Bill diſmiſſed as to that. The granting of 

adminiſtration belongs to the eccleſiaſtical court, 

but the diſtribution to the court of Chancery. The 

- wife is not ſuch a wife as can claim adminiſtration 

in the eccleſiaſtical court until the ſentence of di- 

vorce 1s repealed; therefore equity will not decree 

a diſtribution while ſuch a ſentence remains in 


force, Bill diſmifled in 6215. 


3. A 
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3: A wife divorced à men/ & thoro for adultery, T. 1717, Scace. 
forfeits her right to her moiety and widow's cham- Pettifer v, Jon, Bunb. 16. 
ber, which ſhe is otherwiſe entitled to by the 7. 157. Pl. 1. (e.) 
cuſtom of London. 


4. It was held in this caſe, that a wife cannot p. 1718, Cane. 
either by herſelf or her prochien amy bring a homint 33 
replegiando againſt her huſband. The very nature Ci. x, — ce 
of the writ and proceedings ſhew it cannot be | 
maintained. The huſband by law has a right to 
the cuſtody of his wife, and may confine her, but 
he cannot impriſon her: if he does, it will be a 
good cauſe for her to apply to the ſpiritual court 


for a divorce propter ſervitiam. 


5. The huſband being poſſeſſed of a term in T. 1723, Cane. 
right of his wife, was divorced à menſi & thoro, 8 nar Med. MN 
and, he being about to ſell his term, an injunction „ the jnjuntiion, in 


was granted to reſtrain him. Gm + menſd & thoro did not 
deſtroy the marriage. #.de Milner 


v. Colmer, 2 P. Wms. 641. Fitzer v. Pitzer, 2 Atk. 514. Dimmock v. Atkinſon, 3 Bro. Ch. Ca. 195. 
but afterwards granted it; for though the marriage continued, yet the buſband did nothing as buſband, 
nor the wife as wife. Vide Co. Litt. 46 351. Hob. 3. in marg. 1 Vent. 7, 18. 2 Ca. in Ch. 73. 
2 Verne 270. 3 Atk. 435. 3 Will. 277. 


6. Sir C. M. married the daughter of E., after H. 1726, in Scace. 
ſome years cohabitation Lady M. eloped, and C. More v. ade” wy 
lived in a ſcandalous manner. E. by his will 299,295.24 v. Mich, 
1696 deviſed (inter alia) 6000. to truſtees, in truſt Bunb. 207. where there was © 
to pay the principal and intereſt as Lady M. ſhould it of — — — — 
by deed or will appoint, free from the debts of Sir e, — le mes. 
C. M. or any after-taken huſband. On 1oth Au- 
gut 1716, Sir C. M. met with Lady M., and took 
poſſeſſion of her, and next day articles were exe- 
cuted between them, atteſted by four witneſſes, 
that in conſideration Sir C. M. would permit his 
lady to live ſeparate from him, the would ſettle 
2001, per annum on him for life, and pay him 
10001. out of her ſeparate eſtate by quarterly pay- 
ments. On 1oth November the rt quarter be- 
came due, and they met at the Temple- Hall, and on 
24th November the agreement was ratified by in- 
dorſement, and ſubſcribed by four witneſſes as be- 
fore. On 1oth November Lady M. made her will, 
and deviſed ſeveral ſpecific legacies to F., whom 
the made executor and reſiduary legatee. There 
having been a bill by Lady M. againſt Sir C. M. to 
{ct aſide the articles, or that he ſhould elect to take 
200 J. according to the articles, and a croſs bill by 
Sir C. M. to carry the articles into execution, the 
cauſe was referred by the Chancellor of the Ex- 
cheque to the Julges, aud pending the reference. 


Lady 


432 B—2 - Baron and Feme, 514: 


Lady M. died. The proceedings were revived 
againſt F. her executor, and now per cur. the atti- 


cles were deemed a good execution under the will - 


3 Upon the trial of this of E., and Sir C. M. could not be excluded by the 
zwe, which laſted nine hours, negative words; and Lady M. was bound, though 


verdit that the articles were | : . . 
fairly obtained without dureſs. her truſtees were not parties, the articles being an 


Upon the equity reſerved, there appointment purſuant to a power; but a point 
ow” + ta for Sir C. MM. ariſing whether chi articles were not obtained by 
which was affirmed by the Lords dureſs “, an iſſue was directed, upon which it was 


I wand, 207« found that the articles were fairly obtained. 


P. 2734, cor. Talbot, C. 7. Where the wife ſues the huſband for a 
ee appeal from the Rolls. ſpecific performance of her marriage articles, 
3 P. —— and that he may ſettle certain lands upon her in 


2 Fg. Abr. 29. pl. 37. 158. pl. 3. jointure, it is no bar to her demand that ſhe - has 


A 11 1 on eloped with an adulterer (a) ; much leſs, if this 


where a feme infant ſeiſed in fee be not by the huſband put in iſſue (b) in the 
covenants with the conſent of her cauſe. 

guardians, in confideration of a . 

fettlement to convey her inheritance to her huſband, if this be done in conſideration of a competent 
ſettlement, equity will execute the agreement, though no action would lie at law to recover damages. 

(a) In Blount v. Winter, er & contra, 19 July 1781, the original bill was filed by truſtees in marriage 
articles againſt the huſband and wife, and the croſs bill by the huſband againſt the wife and children. 
. The original bill prayed a performance of the articles, and the huſband by his anſwer to that bill, and 
by his croſs dill, refiſted the performance ſo far as the articles made a provifion for the wife, alleging 
and proving in the croſs cauſe that ſhe lived ſeparate from him and in adultery. Per cur.— This is not 
a reaſon for non-performance of the articles as to the wife, And the court decreed accordingly in the 
original cauſe, diſmiſſing the croſs bill without coſts. Reg. Lib. A. 1780, fo. 550. 

In Lady Powis's caſe, Dy. 106, 107. Lady Powis eloped, but ſhe and her huſband being afterwards 
reconciled for a ſhort time only, it was held that ſhe was dowable, though the huſband and wife nevet 
dwell together again, provided ſhe does not agaln elope. 

(5) Vide Watkyns v. Watkyns, 2 Atk. 97. Clarke v. Periam, 2 Atk. 337. 

s Articles to ſettle lands in jointure are in nature 
of an actual jointure, which is not forfeited by 
elopement, like dower. 

A huſband does not forfeit his tenancy by the 
curteſy on leaving his wife and living in adultery, 
as a wife forfeits her dower by elopement, becauſe 
the ſtatute of VNyminſter 2. c. 34. does by expreſs 
words in ſuch caſe create a forfeiture of dower, 
but there is no act inflicting the forfeiture of a 

tenancy by the curteſy in the huſband, 

(e) Tn Pendrel v. Pendre), cor, In the caſe of a divorce d menſd & thoro, baron 
Lord Talbot, 5 eb. 1733, the and feme live ſeparately, and the wife has a child; 
huſband and wife by corlent lived ,. . : de a 
ſeparately, and a chi d being born, this is a baſtard, for the court will intend obedi- 
5 iſe was direQcd 8 ty 2 ence has been paid to the ſentence during this time. 

er the child was a baſtard, an 262 : . 
Je was found a baſtard, 2 Str. gas. But if in the caſe of a voluntary ſeparation a child 
In 1 Salk. 124. inter the puiſbes is born, this is legitimate. Seczs, when the jury 
of St. George and St. ** find the huſband has no acceſs to his wife (c).— 
Weſtminſter, it was held tara Decreed the huſband to perform the marriage 
child begotten after a divorce à < p ? 
werd & thore ſhall be taken to be articles, and to account ſor the timber he has cut 
— otherwiſe, _ ee the wiſe's eſtate contrary to the articles. Coſts 

untary leparation, unieis foun *1 
that the huſband bad no acceſs. to be paid out of the eſtate. 


Wherefore this point is now ſattled for law. 


8. Bill 


4 a 


& &Q +», + 


Oe 


© £4..2 ww oc” 1 — LS — LA AE 
* 


620 > e wo 


- a 1 


514. Elopement, Adultery, and Divorce, Ba 433 
8. Bill by Lady D. againſt her huſband fora 1735, Dom. Proc. 
ſeparate maintenance, charging by way of merit gt reed — 2 

that ſhe had behaved with the utmoſt duty and re- 144. nals" 
ſpect. Lord D. by anſwer, and in bar of his wife's 8 . 
equity, inſiſted that Lady D. did not behave with 

that duty and affection which became a virtuous wo- 

man, much leſs as his wife, and then entered into 

particular facts of adultery with one B. in ſupport 

of his ſuggeſtion. The depoſitions were reac! in It appears that the Lord Chan- 
cur. Canc. in Treland, and the bill was diſmiſſed ; Allo of Ireland diſmiſſed Lady 


Donerail's bill on the & of 
but on appeal to the Lords here, they were not — — 


admitted. appealed to the Britiſh Houſe of 
| 8 Peers, 
In Lord Dys anſwer there was no expreſs charge N. Sidney v. Sidney, 
of adultery. 3, Was 26g. 


On this caſe Lord Hardwwicke obſerved, in Clarke Mr. Murray in argument faids 
v. Periam, that the virtue of a woman does not u suite _— 
conſiſt merely in her chaſtity, for ſhe may be guilty phed to chaſtity. r 
of cruelty; and in this very caſe it appeared that 
the wife had not only uſed her huſband with in- 
humanity, but beat him. A woman too may be 
addicted to gaming and other extravagance, which 
is not a virtuous behaviour, E 

Note ; The caſe of Clarke v. Periam was not a cafe between huſband and wife, but a bill filed by the 


plaintiff againſt the defendant as adminiſtratrix of her huſband, to eſtabliſh a bond given by the deceaſed 
to the plaintiff as premium pudicitiæ. 2 5 
9. A court of equity will not allow maintenance 0 Dec. 1740, cor. Hardw. C. 
to a wife, where there is full proof of her elopement ##tyn v. Fathyn, 2 Al. 97. 
and adultery. ; 


* 

10. The obtaining a /upplicavit does not juſtify a 20 May 1747, cor. Hardw. C. 
wife's elopement from her huſband, for it is a ſecu= Head v. Head, 3 At. 530, 
rity taken for her on a ſuppoſition that they are to 
live together. a 


11. A wife's fortune was ſettled upon certain T. 1793, cor. Loughb. C. 
truſts, but no proviſion was made for payment % I Morigemoy & af. 
of the intereſt during coverture. She left her huſ- 2 2 * — 
_ houſe, and lived in adultery. On a — - PTS, — qVol 

e the huſband to be paid the dividends, the J"" 14% Pere nord Loug 
court 2 not decree 3 without a proviſion — 3 Pn ran ny cence 
for the wife, but ordered the future dividends to be 
paid into court, and the coſts out of the accumu- 
lated dividends. The coſts of the huſband in a 
groundleſs ſuit againſt him in the ſpiritual court 


was alſo decreed to be paid out of the ACCUMU = 


lation. | | 

No court has any original juriſdiction to give the V, Lambert v. Lambert 
wife a ſeparate maintenance, but it may be given 6 Bro, F. & apa; 1 
incidentally, ag on a ſupplicavit in Chancery, or a - 

Vor. I. . divorce 


434 Ba Baron and Feme. 614. 
wh 2 divorce à menſd & thoro propter ſevitiam in the ec- 
: clefiaſtical court. ; | Con 

T. 1793, in Sec.. 12. Where the wife lived in adultery with the 


Chambers v. Bull, 1 th 269. plaintiff, and under his influence, the huſband was 
Ven kg. Abr.65.P+5* allowed to anſwer ſeparate from her to a bill for 
1 Ch, Ca, 296. cited. x 3 
| | an account of her property received by him. 


B—a B aſtard 5 ® » 


* Baſtardus nullius eff fflius 3 aut filius popu 


Who ſhall be ſo deemed, and who are 
ſubjeC to or free from the Incapacities 
ms of Baſtardy. 


HI. 2717, cor. Cowper, C. I. TH father in his will taking notice that his 
Helder v. Holder, T ſon 7. had much diſobliged him, declares 
"Vo 2 4 5 Rp 3. thus: T do hereby reſolve not to give him any more 
than 201. a- year for life, ta be paid him quarterly. 
N. B. This was a baſtard ſon, to whom the father 
had by a former will given 801. a-year, but in the 

ſecond 
. univerſity, and deviſes that eflate to his legitimate ſon. 
Per Maſter of the Rolls —T he ba/tard ſon ſhall take 
nothing by this will, the words not amounting to a 

- deviſe. 


M. 1717, cor. Cowper, C. 2. A. covenanted to convey his copyhold eſtate 
on appeal from the Rolls. to his baſtard child, and for further aſſurance. 


of . The child was admitted accordingly, but without 


Gilb. Eg. Rep. 130. a ſurrender; (whereby the copyhold did not legally 
I on 3 2. 9 paſs z) A. then died. The natural daughter brought 


J * her bill againſt the heir, to ſupply the defecti 
See this caſe fully, pf, Heir, pply the defective 
tit. Copybold. * conveyance, the admittance being void for want of 


Fide Randall v. Randall, 2 P. ſurrender. Per cur. — The daughter is a mere 


1. — 1 * ſtranger, nullius filia, and not regarded by the law 


(a) In Kettle v. Townſend, as a daughter; nor was the father under any obli- 
2 Salk. 187. it was held, that gation to provide for her as a child (a), for that ob- 


a bliged t ee ; 
33 1 he ligation ariſes from the mutual contract of coha- 


was for his children, the latter being a debt of nature, which the former was not; er vide Tudor v. 
Anſon, 2 Veſ. 582. and Elton v. Elton, 3 Atk. 508. S. P.: but Lord Chancellor in the principal 
caſe was not ſatisfied with the difference, and ſaid, that by the ſtatute of 43 Eliz. a man was 
bound to provide for his grandchildren; and in Watts v. Bullas, 1 P. Wms. 61. M. R. ſaid, a deviſe 
of a copybold ought to be mae good for grandchildren as well as chiidten, _ 


| ' bitation 


will he tool notice of his ill behaviour at the 
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t 
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* 


* 
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bitation during life, which is marriage (5); and . (5) It appears that in this caſe 


there being no conſideration for ſuch convey- dude, — 


ance (c), it is voluntary, and equity cannot give à ther, but that ſact was not proved 


remedy againſt the heir. Bill diſmiſſed. l 9 — 


daughter was a baſtard at common law, notwithſtanding ſuch ſub*equent marriage, yet it was contended 
on her behalf that the maxim of civil law ought in this caſe to prevail, guad matrimonium jubſequens tollit 
peccatum precedens. 

(c) It alſo appeared in the cauſe that the conveyance was in conſideration of 300 J. paid by the 
daughter to her reputed father, but that fact was not proved. > 


3- Baſtards are incapable to take till they gain a H. 1718, cor: Parker, C. 


; Metham v. Duke of D 
name by reputation (d). So a deviſe of 3000 /. to 2 7 — 


all the natural children of a fon by Fane Stiles n 
extends not to baſtards born after the making the 3 27 = 


331. . 
will, nor to a child in ventre ſa mere, for a reputa- (d) Vide 1 Inſt. 3. 4 
tion cannot be gained before a child is born, _ * 


S. C. And though the money was to be paid as (e) Where there are limite- 
teſtator ſhould by deed appoint, yet teſtators' deed — 2 pq os 


of appointment referring to the will was held as deed, they cannot be coupled to- 


part thereof (e), and in the nature of a codicil ex- gether. Moorev Packer, 1 Raym. 
37. Goodman v. Goodwright, 


planatory of the will. 3 Burr, 873. Doe ex dem. Fon- 


nereau v. Fonnereau, Doug). 487. Cur. B. R. on theſe authorities held, they could not unite the deed 
=_ the = Vincent v. Stansfeld, and Habergham v. Vincent, 4 Bro. Ch, Ca. 353» 5 Term 
ep. 92, C. 


4. One having a baſtard, leaves a perſonal eſtate H. 1729, cor. King, C. 
to her executors in truſt for the baſtard, who dies * — F. A ns. ys 
inteſtate without wife or iſſue. The executor ue 1 Bs 


| brings a bill againſt one who has part of this per- (J) Nor ; 17 the like caſe an 


ſonal eſtate in his hands. The defendant demurs, —— 8 


becauſe the Attorney-General and the adminiſtra- legatee, is entitled to ſue for the 
tor of the baſtard are not parties. Demurrer diſ- perſonal eſtate in equity as well as 
allowed, for that the executor has the legal title, — the ceftuy gue truſt 
and conſequently may ſue for the eſtate (7). 


of - . Manning v. Napp, 1 Salle. 
S. C. A baſtard dies inteſtate without wife or A Nn R. 


jſſue; the king is entitled, and the ordinary of ut in caſe of an inteftate without 
courſe grants adminiſtration to the patentee or kindred the ordinary may diſpoſe 
grantee of the crown (g). in pics aſus 3 dot the ofecd conn 

is for ſome one to procure a pa- 
tent from the crown, and then the ordinary admits the patentee to adminiſtration ; but the court thought 
this was rather of reſpe& than of right, and they denied the opinion in Henfloe's caſe, 9 Co. 39. and 
held that aaminiftration originally belonged to the biſhops, and the inſtance of ſome lords of manors is 
not 2 proof to the contrary. i 
To the principal caſe the reporter has ſubjoined the following query: — A church leaſe for three lives 
is granted to a baſtard and his heirs, who dies withbut iſſue and inteſtate; what ſhall become of this 
leaſe ? Shall it go to the adminiſtrator of the baſtard or to the crown, or does the limitation to the Herr t 
make any difference, or is it caſus omiſſus out of the ſtatute of frauds and perjuries, and ſo remains liable 
to occupancy at common law ? or, laſtly, is the leſſor entitled, though the leaſe being determined ? for 
that the premiſes being granted to the leſſee and his heirs during three lives, and the leſſee being dead 
without heir, the leſſor may re-enter in the fame manner as where a grant is :0 a man and the heirs of 
his body for three lives, (in which caſe the heirs of the body ſhall take as ſpecial occupantsz) remainder 
over, and the grantee dies without iſſue during the three lives, the remainder - man ſhall take, Yide Low 
v. Burron, 3 P. Wms. 262. and Mr. Cox's explanatory note thereon, * 


5. The queſtion to be tried on this iſſue was, H. 1732, B. R. pa an iſſue 
ex cur. CAancs 


whether the plaintiff Was — law of one T. * Pendrell v. Pendrell, 2 Stra. 925. 
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It was admitted, that plaintiff's father and mother 


were married, and had cohabited ſome months; . 


that they parted, the wife ſtaying in London, and 
the huſband going into Staffordſhire. At the end 
of three years the plaintiff was born; and there be- 
ing ſome doubt Sober the huſband had not been 
in Landon within the laſt year, it was ſent to be 
tried. Plaintiff reſted on the preſumption of law 
in favour of legitimacy, which was encountered by 
ſtrong evidence of no acceſs. It was agreed by the 
court and bar, that the old doctrine of being within 
the four ſeas ſhould not take place, but the jury 
were at liberty to conſider of the point of acceſs, 
which they did, and found for the defendant (a). 


(a) Fide Rex v. Bedal Inhabitants, 2 Stra. 1076. Bull, N. P. 112. Lomax v. Holmden, 
2 Stra. 940. Goodright v. Saul, 4 Term Rep. 356. $' P. Antient authorities are not wanting to 
juſtify over-ruling the old doctrine. Vide Harg. Co. Lit. 126. a. 

In the principal caſe defendant was allowed to prove the mother a woman of ill fame, as in Pride v. 
Earl of Bath and Montague, 1 Salk. 120. and Alſop v. Bowtrel, Cro. Jac. 541. but her. declarations 
were not allowed to be given in evidence till ſhe had been called, and denied them upon the croſs exami- 
nation, becauſe the declarations of the wife without oath, foe being alive, cannot be given in evidence 
In chief, even in a queſtion of legitimacy, as they are not the beſt evidence ; but aſter ſhe had denied 
them upon croſs examination they were admiſſible to impeach her credit. Fide Bull. Ni. Pri. 134. 294. 
Clark v. Wright, cited Ca, temp, Hardw. 80. Upon the queſtion of a child's legitimacy, the tather or 
mother having no intereſt in the cauſe, may be produced by either fide to prove or dilprove the fact and time 
2 Stapleton v. Stapleton, Ca. temp. Hard w. 277. Lomax v. Lomax, Bull, Ni. Pri 287. 

rd Valentia's caſe in Dom. Proc. 1771, cited Cowp. $93. Sacheverell's caſe, Bull. Ni, Pri. 241, 
May v. May, Bull. Ni. Pri. 112, Saint Peter's v. O!d Swinford, Bull. Ni. Pri. 212. and Burr, 
Settl. Ca. 23. So alſo to prove that the child was born prior er ſubſequent to a marriage had betwwren the 
parents their teſtimony, or after their d-ath evidence of their declarations, is admiſſible. ide Gbod- 
right ex dem. Stevens v. Moſs, Cowp. 91. But where the child ir born in avedlack the evidence or 
declarations of the parents ſeem inadmiſſible to baſtardize ſuch iflue. Dif. by Lord Mansfield to have 
been ſolemnly determined by the Delegates o Cowp. 592. 594. Rex v. Reading, Ca. temp? Hardw. 79. 
Rex v. Rooke, x Wilſ. 340. But in thele laſt caſes the evidence of the wife went to cx-nerate 2 
huſband from the maintenance of the baſtard, and ſome ftreſs js laid upon her being the ſole witoeſs, 
This rule, however, where the child appears 10 be born in wedlock, has this exception, that the wife may 
be admitted to prove the ſact of adultery from the neceſſity of the thing. Rex v. Reading. Rex v. 
Rooke, ut ſupra. It is faid in Bull. Ni. Pri. 287 that in an ejectment Wright, J. admitted the father 
to prove the daughter legitimate. But as it is not ſtated whether the fact he was to prove was the time 
of the marriage, & c. that caſe does not ſeem a direct authority that a parent may be admitted where it 
may be neceſſary to ſupport the preſumption of legitimacy ariſing from a child's being born in wedlock, 
although they cannot give evidence to baſtardize it. 


P. x734z cor. Talbot, C. 6. In the caſe of a divorce à menſd & thoro, baron 
. Sidney, 3 5, and ſeme live ſeparately, and the wife has a child, 
(8) * N . Pendietl, This is a baſtard, for the court will intend obedi- 


2 Stra. 92 5. a huſband and wife ence has been paid to the ſentence during this 


lived ſeparately by conſent, and a 4; . . 3 
—— — after time. But if after a voluntary ſeparation a child is 


wards, an iſſue was directed to born, It will be legitimate, unleſs the jury find the 
try whether that child was a be- huſband had during that time no acceſs to the 
tard, and it was found a baſtard, wife ( b) 

So in the caſe b-tween the pariſhes 4 

of Saint George and Saint Margaret, Weſtminſter, B. R. 1 Salk. 123. it was held, that when 2 
woman is ſeparated from her huſband by a divorce à men/d & thors the children ſhe has during the ſepata- 
tion are baſtards, for the court intends a due obedience to the ſentence, unleſs the contrary be ſtewn. 
But if baron and feme without ſentence live ſeparate, the children ſhall be deemed legitimate till the 
contrary be proved, as if a ſpecial verdict find a man had no accels, it is a baſtard. Sic in caſũ inter 
Saint Andrew and Saint Biide's Pariſhes, 1 Stra. 51. cor, Hail, C. J. Wherefore this point is now 
ſettled for law, | ae 8 
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Capacitiet and Incapacities. 
7. Teſtator by will gave an equal ſhare of his 
real eſtate to his two ſons Fames and Charles, 
Theſe ſons were illegitimate, and it was ſaid the 
teſtator made a miftake in their names. Per cur. 
In the caſe of a deviſe, any thing that amounts 
to a deſignatio perſone is ſufficient; and though 
baſtards ſtrictly are not ſons, yet if they have ac- 


quired that name by reputation, in common par- 


lance they are to be conſidered as ſuch. As to the 
miſtake of their names, though a man be miſtaken 
in a deviſe, yet if a perſon 1s clearly made out by 
averment to be the perſon meant, and there can be 
no other to whom it may be applied, the deviſe to 
him is good. 


8. A. in 1715 made a ſettlement of a plantation. 


in America habend. to the uſe of William and John, 
two mulatto boys whom he had by a negro woman, 


their heirs and aſſigns for ever, paying to one mulatto 


Thomas, /on to another negro, 501. per ann. 
33 death till Thomas ſhould 7. at — 
one, and then to pay him 500 l., with a clauſe that 
he does oblige himſelf, his heirs, executors, and 
adminiſtrators, to warrant and for ever defend the 
ſaid plantation, negroes, cattle, ſtock, c. 

In 1718 an ejectment was brought againſt. 
for the plantation, which he defended, but was 
evicted. He afterwards brought an ejectment 
himſelf in his own name, but that was compound- 
ed by his conveying the eſtate, in conſideration of 
1000 guineas. 

After teſtator's death William brought his bill 
in his own right, and as a co-executor of his bro- 
ther John, for an account of the rents of the 
plantation, and a ſatisfaction for the rent received 
by teſtator in his lifetime, and for the ſum for 
which he ſold his right, with intereſt from the 
time of the ſale, and for the produce of the live 
ſtock on the premiſes. Lord Chancellor thought 
he muſt proceed according to the ſtrict rule, and 
decreed that plaintiff ſhould have ſatisfaction for 
the value of the plantation, as it ſtood at the time 
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M. 1737, cor. Hardw. C. 
Rivers caſe, 1 A. 410. 


24 July 1750, cor. Hard. C. 


lamjon v. 


1 ef. 511. 51). 


of the ſale, and the live ſtock from teſtator's death, 


with intereſt on the produce in ſterling money. 
Referred to a Maſter to take the account, and re- 


port accordingly. 
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H. 1681, Canc. 
| Smit] 25 Hinton, 1 Fern, 31. 
Abr. 73. pl. 11. 


MH. 17682, cor. M. R. 
Barker » Wyid & al 
1 Fern, 140. 
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GENERAL REFERENCES from Ba, | 
Bail, ſee Impriſonment, Recognizance. - 


Bailiff— Account, Maſter and Servant, 
Power and Authority, Sheriff. 


Bailment Pau nm. 

Bankrupt, Att of —Bankrupt. 
Bankers — Trade. 
Bardadoeg—Colones. 

Bargains, Catching — Fraud, Heir. 
Bargain, and Sale— Bankrupt, Deeds. 
Barretry—M, aintenance, Trade. 
Barriſter —EZEgquity Officers. 


 Barong—Peers, Privilege of Parlia- 


ment. 


of the 0 


Revenue. 


GENERAL REFERENCES from Be. 


Benchers, ſee Court, Inns of. 
Bequeſt—Legacy. 


Bill. 


Sec. 1. Of the neceſſary and proper 
Parties to a Bill in Equity. 


I. „A kate, an executor does not actually re- 
leaſe, yet he muſt be made a party to the 


I 


In this caſe it was admitted, that if there are 
Py joint factors, and a man has a demand — 
| em 


ae 24 a + . 
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them jointly, a bill againſt any one of them for the 

whole duty is good. But guere, if it be not only 

where the other factors are beyond ſea ? 


3. On a bill to be relieved againſt a hail-bond . i682, cor, M R. 
fraudulently aſſigned by the ſheriff, the plaintiff in Hal v. Narbourne, 1 Ver, 8y, 
the action at law muſt be a party. | 


4. It is not a good cauſe of demurrer that one of M. 1682, cor. Finch, C. 
the executors is not a party, when the plaintiff Beuger v. Cover, 1 Vern. 95. 
alledges he knows not who is the other executor, % 
and prays the defendant may diſcover him. 


5. A truſtee for three perſons is called to an M. 1682, cor.Charleton, J. abt C 
account; all the cePuy que truſts muſt be parties, for Hame . Sevens, 1 Fern, 110. 
otherwiſe he might be thrice called to account for * Eg. Ar. 37. fl. 3. 73 ph 4. 
the ſame matter. 


6. In a bill againſt executors touching a leaſe for M. 1684, Cane. 
years or other perſonal duty, though the exęcutors Anon, 1 Vern. 261. 
are only executors in truſt, it is not neceſſary to 
make the ceſiuy que truſt or reſiduary legatees 
parties. 


. None but parties to a ſuit can be bound by M. 1687, cor. Les, Comm 
it. Natchbolt v. Porter, 2 Vern, 113. 


8. An executor in truſt who was in this caſe a M. 1687, cor. Jeffries, C. 
neceſſary defendant, being beyond ſea, upon an afſi- Mal v. Whalley & abs 
davit made thereof, and that the plaintiff knew not SI 
whether he was living or dead, the plaintiff had an 
order on motion to proceed againſt the other de- 
fendants without prejudice, and afterwards had a 
decree, without bringing the abſent defendant to 
hearing. | 


9. Upon a bill for a ſpecific performance of H. 1688, cor. Jeffries, C. 
a covenant with A. for the benefit of B., A. muſt be Cole v. Cooke, 2 Vern. 36, 
a party. 'Secis, if it had been only a promiſe, for 27. 4. 73. fl. 
then either A. or B. might have brought their action 
at law. 


10. If a bill is brought for diſcovery of a bank- H, 1628, Cane. 
rupt's eſtate, the bankrupt muſt be made a party, Se v. Gamon, 2 Vern, 33. 


11. Plaintiff was a ſecond mortgagee, conteſting P. 1688, cor. M. R. 
the validity of the firſt mortgage, but not having 75, 1: e 
made the mortgagor a party, he was ordered to pay * 
five marks coſts, Plaintiff amended his bill, and 
ſet down his cauſe as an original cauſe, and not by 
way of appeal, Plaintiff had not ſerved the mort- 
gagor with proceſs, he being beyond ſea z the court 

Fig — thereore 


* 


M. 1690, cor. Lds. Comrs. 
Fackſon v. Rawlins, 2 Vern. 195. 
1 Eq. Abr. 72. el. 1. (n.) 


M. 1692, Cane. 
Conway v. Stroude, 2 Freem. 188. 
2 Eg. Abr. 77. ca. 3. 


M. 1696, cor. Somers, C. 
Cleland v. Cliland, , 
Prec. in Cb. 64. (n.) 


Vide Humphreys v. Hum- 

s, 3 P. Wms. 349. where 

t was held not ſufficient to make 
the perſon entitled to adminiſtra. 
tion a party, but that adminiſtra. 
tion mult aftually be taken out. 


M. 1699, cor. Somers, e. 
Cowſlad v. Cely, Prec. in Cb. 83. 
1 Eq. Abr. 73. pl. 18. 

2 Eq. Abr. 165. pl. 3. 

(a) It is preſumed from the 
nature of this caſe, that the other 
executor was beyond ſea, but it is 
not ſo expreſſed.” 

(5) Defendant's counſel ob- 
ſerved, that though a bill might 
be brought againſt one factor 
without his companion, if he 


Bill, 8 I. 
therefore would not hear the cauſe, for no con- 
tempt can be without ſeryice of a ſubpena, and 
plaintiff ought to have the mortgagor's anſwer, - 
or run out all the proceſs of contempt to a ſe- 
queſtration. . 


12. The rule in equity is ſtated in this caſe to be, 


that where two or more are liable to a demand, 


one alone cannot be made a defendant, but all the 


perſons liable mult be brought before the court. 


13. Bill by a creditor againſt B. for a diſcovery 
of the eſtate of J. S. ſuppoſed to be in his hands. 
B. demurs, becauſe no executor or adminiſtrator 
is a party. Held good; for if no perſon will ad- 
miniſter, a creditor may; and it is neceſſary the exe- 
cutor or adminiſtrator ſhould be a party, becauſe 
they may perhaps ſhew how the plaintiff's demand 
is ſatisfied, N | X 


14. In this caſe a ſurviving wife had not taken 
out adminiſtration to her deceaſed huſband ; and 
an objection was made for want of parties, for that 
no adminiſtrator of the huſband was made a party 
to the ſuit; but the wife being called adminiſtratrix 
in the bill, and having by anſwer confeſſed that ſhe 
had poſſeſſed her huſband's perſonal eſtate, and diſ- 
poſed of it, (and being the perſon by law entitled to 
adminiſtration,)-though ſhe denied by anſwer that 
ſhe had taken adminiſtration, the court over-ruled 
the objection. | 


15. Bill by a reſiduary legatee againſt one exe- 
cutor only, without his co-executor, for an account 
of his own receipts and payments. Defendant in- 
ſiſted that his co-executor ought to have been a 
party (a). Per cur.—The running out of proceſs 
in this caſe is purely matter of form (6). The 
' cauſe ſhall go on; and if upon the account any 
thing appear difficult, the court will take care 
of it. 


were beyond ſea, yet that had been allowed only from neceſſity, but that it was otherwiſe in caſe of 


executors. Sed per Lord Chanc- 


lor—The reaſon is the ſame here as in caſe of joint factors, and it is 


doubtful whether a foreigner can be ſerved with a ſubpœna in a foreign country. Yide Darwent v. Wal- 


ton, 2 Atk. 510. 


M. 1699, Cane. 


Parker v. Blackbeurne, 
Prec. in Ch. 99. 


16. If a neceſſary defendant be proſecuted regu- 
larly 70 a ſequeſtration, the plaintiff may go on with- 
out him againſt the other defendants. 


1 Eg. Abr. 73. pl. 17. 2 Vr. 369. 


T. 1700, Canc. 
Dayrel/ v Champneſs, 
1 Eg. Abr, Ao. pl. 4+ 


17. 4. tenant for life, remainder to B. for life, 
remainder to the firſt and other ſons of B. in tail 
male, 


— Done 0» c@£ 


—_ 2 oe ww 


ad wo nn a = >> &t ©. 


3 ww 1547 


o 


— 7 ff 4 5D A OS OoF7_ pe ww 


5 
l 


51. Parties. Bi 44r 
male, remainder to B. in tail, c. B. (before the 5 
birth of a ſon) brings a bill againſt A. to ſtay waſte; 

A. demurs, for that B. had no right to the truſt, d Mollineux v. Powell, cor. 
and none that had the inheritance was a party. King, C. P. 1730, 3 P. Wms. 
Demurrer over-ruled, becauſe waſte is to the 268. (u.) 

damage of the public, and B. is to take care of the 

inheritance for his children, and may himſelf have 

an eventual intereſt in the eſtate. | 


18. Where one is made a party to a bill agai T. 1700, Cane. 


Cane : 
whom the plaintiff can have no decree, but may Dr.Stowerdy. 7 af 75 
» 3 


examine him as a witneſs, he may demur. 1 Eq. Abr. 40. pl: B. 73. pL 14s 
It is a principle that a mere witneſs ſhall not be made a party to a bill, ide Newman v. Godfrey, 
2 Bro. Ch. Ca. 332. ae 


19. Upon a bill brought againſt an aſſignee of a p. 1701, cor. Wright, c. 8. 


leaſe to pay the rent, and perform the covenants, d Landen v 
2 Vern. 422. 


the original lefſee ought to be a party; but if the 
aſſignee has divided his intereſt into a great num- I ve — = — 2 
ber of ſhares, it is not neceſſary to make all the 8 in Parliament, 1 Bro. P. C. 


"War 3 
ſharers parties. N. B. In this caſe it appears 


the leſſee had branched his intereſt into nine hundred ſhares. 


20. The want of proper parties in the original 20 April 17501, Dom. Proc. 
cauſe is good ground of appeal; but the party ap- 14 and anctber v. Sharm, 
pealing on that ground mult procure the anſwer of + Tarr. gong 
the party whom he ſhews to be neceſſary, _ 

S. C. Where it is alledged that the perſon mak- 
ing the conveyance was but tenant for life, with 
remainder in tail to another, the alledged remain- 


der- man muſt be a party to any bill in which that 
queſtion is agitated. | 


122. 


21. Where a bill was brought by ſome few te- M. 2501, cor. Wright, C. 8. 
nants of Grey ſtock manor againſt the lord, to ſettle Brown v. Howard, 
the cuſtoms as to fines upon death and alienation, * Eg. or. 163. ph . 
an iſſue was directed at law, and the fines deter- 
mined ; but it was inſiſted upon, that there being 
but ſome of the tenants parties to the bill, the reſt 
would not be bound by this trial. But C. S. held 


that they would all be bound. 
22, Plaintiff's inteſtate obtained a decree againſt M. 1701, Cane. 
defendant for a ſum of money, and alſo for con- Ferrers v. Cberry, 


veying lands and delivery of deeds, but before an 1 Eg. Ar. 3. pl. ut 
ig ns done he died.” Plaintiff brought a 45 r E 
fa. to revive; defendant demurred, becauſe the heir 

was not a party, and a decree cannot be revived by 

parts, The court allowed the demurrer as to the 

realty, but ordered the decree to be revived as to 


the perſonalty. 
13 23. B. 


P. 1702, cor. Wright, C. 8. 
1 Eg. Abr. 74. fl. 19 


1704, cor, Wright, ©. . 
Dawſon v. Franklyr, 
2 Eq. Abr. 631. pl. 2. 
16 Yin. Abr. 257. pl. 71. 


4 Mar. 1705, Dom. Proc. 
rican Company v. Dockera, 
2 cu P. c. 327. 
aVin. Abr. 302. 
15 Nin. Abr. 316. 
Prec. in Ch. 221. 5. C. but 
not to this point. | 


M. 1706, Canc. 
Lieenard v. Earl of Suſſex, 


1 E;. Abr. 12. #1. 8. 


M. 1707, cor. Cowper, C. 
Ganeler v. Wade, 1 P. Wms. 09, 
2 Eg. Ar. 165 fl. 4. 


Bill, e Fr. 
23. B. S. in 1661 made his will, and among 
other legacies deviſed an annuity of 20/. to C., 
payable quarterly, and gives other legacies, and 
then has this clauſe, all the reft of my real and per- 
ſonal eflate not before bequeathed (my debts being paid) 
1 give to my brother J. S., and makes him ſole exe. 
cutor; and he paid the annuity ſeveral years, and 
made his will, and charged all his real and perſon. 
al eſtate with this annuity, and deviſed all his real 
and perſonal eſtate in England to his two daughters 
the defendents, and all in Barbadves to his daugh- 
ters there, who were not parties to this ſuit. The 
defendants paid the annuity ſeveral years, and then 
ſtopped, pretending that the words in the will of 
B. 8. did not charge his real eſtate with the annuity, 
or if they did, yet the perſonal eſtate ought to be 
firſt exhauſted, which it did not appear to be, and 
the real and perſonal eſtate in Barbadoes being 
equally liable by the will of B. S., the daughters 
there ought to have been parties, for they might 
have made ſatisfaction; or they ought to be before 
the court, that they might be decreed to pay their 
proportion. Per cur. — That is not practicable in 
this caſe, and ought not to be required. The 
lands were charged by the will of B. S., and if any 
ſatisfaction has been made by the daughters in Bar- 
badoes, defendants mult ſhew it, 


24. In directing an iſſue, a bare truſtee ought not 
to be a party, for that might hinder his being an 
evidence. 


235. The captain of a ſhip of war is ſent out to 
aſſiſt the African company, and he ſeizes 4.'s ſhip 
and cargo, and delivers them to the company, who 
confiſcate them. A. afterwards recovers a full 
value againſt the captain in an action of trover; 
the captain brings a bill againſt the company to be 
reimburſed. The company ſhall not complain 
that they were not parties in the action at law; nor 
that B. who owned part of the cargo was not a 
party in equity. 


26. A. is tenant in tail of a truſt-eſtate; re- 
mainder to his ſons. A. before a ſon born brings a 
bill againſt the truſtees, and an account is decreed 
and afterwards taken. 'This account ſhall bind the 
ſons; for all perſons that could be made parties 
were parties in the ſuit. | 


27. One ſeiſed of lands in fee binds himſelf and 
9. his heirs in a bond, and deviſes his lands to J. S. 
| in 


GU be © ow 


* 


0 
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(1. Parties. ; B— 443 
in fee, and dies. In a bill ht by the obligee Lord Chancellor ſaid, it is the 
n the ſtatute of 3 & 4 V. & M. c. 14. to affect NR | 
the real aſſets in the hands of the deviſee, the de- ht — the deir Sia 
viſor's heir mult be made a party (a). a defendant, the remedy therein 
a bill in equity is as an action at law; otherwiſe if there were 1 e 

too, if the bill bad charged that the plaintiff had made inquiry and could find no heir. | 

(a) Sic in Warren v. Stawell, 2 Ack. 125. | 

28. Bill by a truſtee to compel the ſpecific per- H. 1708, cor. Cowper 
formance of marriage korn gp the cęſtuy que — Kirk v. Clark, Pres. Ch. 5 
was not made a party; ergo, it was prayed the . 1 — 
cauſe might not go on after opening the bill and in all caſes be — efpecially 
anſwer, becauſe if the bill ſhould be diſmiſſed, the where the cefuy gue craft will un- 
ceſluy que truſt would not be bound by it, and ſo „ — 
defendants would be liable to another ſuit for the 
ſame cauſe. Decreed plaintiff to pay the coſts of 
the day, and make ceftuy que truſt a party, and the 
former bill, anſwer, and depoſition to ſtand. ; 

29. A. being ſeiſed of houſes in London, leaſed p. , Comper, C. 
them for 30 years to B., who covenanted to repair, = — — 2 
and build, and keep them in good repair. B. built, 18 r 56. f. 6, 
and deviſed the term to his wife, and died. The repoly is — — 
wife married C., and C. being indebted to D., D. the aſſignee at the time he takes 
ſued him; and upon a ſci. fa. the ſheriff aſſigned the — on — 
term to E. in truft for D. The aſſignee aſſigns it to @ are, " - cnt — 
pauper, the houſes being out of repair, and the rent term as he can: Seat, where he 
in arrear, for execution of the articles for repairs, and off = _— in good orders 
and an account for the arrears of rent, the bill was agu! 3 — 2 
brought. Objected, that the executors of the leſſee Chancellor. L, Where a man 
were not made parties, Lord Chancellor ſaid, he — pm. - 7 — 2 
believed that B. the leſſee died inſolvent; but to e Cn 
make the proceedings wnexceptionable, it would be leſſor aſſigns over the term, or it 
very proper to have them before the court, for that —— — 
it did not appear to him but that the plaintiff hath bound by the covenants, Ps 
had a ſatisfaction at law againſt the executors z Lord Chancellor, Isa. 
and if ſo, the plaintiff's equity will be their equity. , 

Decreed, the bill to be amended, and executors to \ 
be made parties. 

30. A man propoſed to raiſe a bank, and to pro- P. 1709, cor. Cowper, C. * 
cure an act of parliament to eſtabliſh and ſettle it, An. 2 EN. Ae. 166. pl. 7. 
About fifty joined with him, and were at equal ex- | | 
pences. This project being likely to take effect, 
two hundred and fifty more fubſerited to raiſe a fund ; 


but in effecting the project about 6000 J. were loſt, 
and ſo it dropped. Then the perſons who were 
this 6000 J. out of pocket exhibited their bill again 
fixteen of the two hundred and fifty ſubſcribers to bear 
their proportion of the loſs, Moved, that the bill 


ſhould abate for want of parties; but over- * 
for 


44 4 


P. 1709, cor. Cowper, C. 
Anon. 2 Eq. Abr. 166. pl. 8. 


H. 1710, in Scace. 
T lanvill v. Trelawney, Bunb. 70. 
2 Eg. Abr. 631. (u.) 


H. 1710, Cane. 
Lady Selyard v. the Adminiſtrator 
of Harris & al. 
a Eq. Abr. 74. fl. 20. 


1712, Canc. p 
Attorney-General v. Shel! 
8 Salk. 163. * 


Bill. Fr. 
for the-plaintiffs only pray that defendants may bear 
their proportion of the loſs, which will appear before 


the Mafter, as well as if all the tas hundred and fifty 


ſubſcribers were there; and ſo it can be no prejudice to 
thoſe defendants ; and if there ſhould happen to be any 


{nb 1X3 in the accounts, the party grieved may 
have his remedy by bill. * 


31. An exception was taken to a bill for want 
of parties, becauſe the remainder-man expectant upon 
an e/tate-tail was not a party, and one end of the 
bill was to impeach a ſettlement. The exception 
was over-ruled, becauſe ſuch remainder-man is not 


regarded in equity, neither can he be bound. 


32. An-impropriator muſt be a party to a bill 
brought againſt his leſſee to eſtabliſh a modus, for 
this court will not bind the inheritance of any 
perſon unleſs he is before the court. 


33. Sir E. F. ſettled his eſtate upon P. G. and 
H., upon truſt, firſt to pay his debts, then to pay 
certain portions and legacies, and then to lay out 
the overplus in the purchaſe of lands in truſt for 
his firſt and other ſons, Sc. and their iſſue; and 
for want of iſſue, in truſt for himſelf and his 
heirs. P. G. and H. being dead, the plaintiff, his 
grand-daughter and heir at law, brought her bill 
againſt the adminiſtrator and heir at law of H., 
who alone acted in the truſt, to diſcover lands 
purchaſed with the overplus money. Objected 
that the repreſcntatives of the other truſtees ought 
to have been brought before the court. But the 
plaintiff requiring only an account of what came 
to the hands of H., and of his receipts and dif- 
burſements only, and not of any joint receipts or 
tranſactions by him with the other truſtees, the 
objection was over · ruled. 


34. In a bill brought on behalf of a charity it 
is not neceſſary to make all the tertenants parties, 


Vide Attorney-General v. Wy. for the charity ſhall not be put to that difficulty ; 


burgh, 1 P. Wms. 599. S. P. 
ac cords. 


7 Mar. 1717, cor Cowper, C. 
Ward v. Reily, 
2 E. Alr 631. pl. 3. 
16 Vin. Abr. 253. in a note to pl. 46. 


but the tertenants may, if they ſeek a contribution, 


undertake to make them parties to the information, 


or help themſelves by ſuch courſe as they ſhall 
think fit. 


35. A bill was diſmiſſed becauſe the zenants 
were only parties, and not the lord, they having 
attorned to a new title againſt their firſt leſſor. 


This does not appear to be correctly ſtated; wide 1 Bro. P. C. 578. where it is ſaid that the reſpond- 
ent, paying the appellant's coſts, ſhould be at liberty to bring the cauſe again to a hearing againſt Lord 


36. Appel- 


| Fingal, to whom they had attorned:—it does nt appear that the bill was diſmiſſed, 


* 


* theſe charities. 
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* 
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36. Appellant to pay the cofts of the day for want 9 Mar, 1718, cor. Cowper, C. 


of proper parties, and to be at liberty to amend 


his bill. 


Morris v. N:ſbite, 


2 E » Albr. 632. | . 
26 Va. Abr. 2 * 


37. Where a bill wants proper parties, the court P. 1718, cor. Parker, C. 


can (a) either diſmiſs it without prejudice to an- 
. other bill, or allow an amendment on payment of 


the coſts of the day. 


a) Vide contrd, Anon. 2 Atk. 15. where Lord Hardw. faid a bil! was never diſmi ſlible 


Srafford v. City of London 
1 P. Vit. 428. 1 Sera. 95. 


2 Eq. Abr. 1. p. 3. (v.) 166. pl. g. 
. 244- K. 18. 
4 Vin. Abr. 402. 21. 
want of 


ies, and mentions two decrees of diſmiflion for that cauſe which were reverled by the Lords, ons 


of which ſeems to be Green v. Poole, 4 Bro. P. C. 122. 


38. Where the churchwardens of a pariſh are 
ſued in their official capacity, it is not neceſſary to 
make the annual ſucceſſive churchwardens parties 
from time to time, as they may be renewed du- 


ring the continuance of the ſuit, 


T. 1718, cor. M. R. 
Caſe of Radnor Pariſh in Nalin 
2 Eg. Ahr. 203. pr 3. 
4 Vin. Abr. 529. pl. 10. 


39. A. having outlawed B. brought his bill T. 1718, cor. Parker, C. 
againſt him, and alſo againſt C. his truſtee, to B v. Mafol, 1 F. Mu. 445, 


ſubje& an annuity (which had been deviſed to B. 
out of perſonal eſtate) to A. s debt. 


The Attorney-General ought to have been a 


party (5). 


40. In a ſuit on behalf of a charity for the ar- 


rears of a rent-charge, it is not neceſſary to make 


all the tertenants of the eſtate charged, parties. 


(5) Sic in Rex v. Fowler, 
Bunb. 38. 
— v. Bromley, 2 P. Wms. 269, 


H. 1719, cor. Parker, C. 
Attorney-General v. Wyburgh 
& al. 1 P. Wms.599. 

2 Eg. Abr. 167. pl. it, 


Vide Ateorney-General v. Shelly, 1 Salk. 162. S. P. 


41. Bill to eſtabliſh a will, and to perform 
ſeveral truſts, ſome of them relating to charities : 


the bill was brought by ſome of the truſtees againſt 


other truſtees, and ſeveral cęſtui que tru/ts, The 
Attorney-General need not be made a defendant 
for ſome of the truſtees of the charity are made 
defendants, and there may be a decree to compel 
an execution of the truſts in the will relating to 
If there ſhould be any colluſion 
between the parties in relation to the charity, the 
Attorney-General, notwithſtanding a decree, may 
bring an information to eſtabliſh the charity, and 
ſet aſide the decree; ſo if he is made a defendant, 
if there, be colluſion, Objected, that one of the 
truſlees was not brought to hearing. Anſwered, 
that he is named a defendant in the bill, but being 


beyond ſeas, is not amenable to the proceſs of the court, 


and therefore plaintiff may proceed without him: 
beſides, the truſtee is one of the plaintiffs in a 
| . croſs 


T. 1719, cor. Parker, C. 
Menill v. Lawſon, 

2 Eg. Abr. 167. pl. 13. 

4 Vin, Abr. 500. pl. 11. 
His lordſhip ſaid, where a bill 
is brought on ehalf of ſuch a cha- 
rity to eftabliſþ it, it muſt be in the 
name of the Attorney-General, ex 
neceſſitate rei, becauſe there are no 
certain perſons entitled to it who 
can ſue in their own names; but 
in the principal caſe there is no 
neceſſity z and ſeemed to admit 
that where an eſtate is deviſed to 
truſtees for charities to perſons cer = 
tain, who are capable to ſue or be 
ſued, ſuch perjont cught to be 
made defendants gs well as other 
ceſtui que truſts. Ibid. In the 
margin of this caſe of Mill v. 
Lawſon, Mr. Viner ſays, ** Note ; 
« Parker, C. ſeemed to take a 
« difference, wwhere truſtees of the 
« charity are appointed by the 
« donor, and there no truſtees art 


« appointed, but the lends deviſed croſs cauſe, and ſo is before the court; cur, 


4 immediately to charitable u 2; conceſſit. 
« in the latter caſe there can be 


- 


« no decree, unleſs the Attorney-General be made a party; but otherwiſe where truſtees are ap. 


« pointed by the donor. This cauſe proceeded to a hearing, and the objections were over-ruled. Per 
& Parker, C.” Ibid. - 5 | 


MI. 2719, cor. Parker, C. 42. A plaintiff may complain and tell Rories of 

Fawkes v. Pratt, 1 P. Wm. 593. whom he pleaſes, but they only are defendants 
1 againſt whom proceſs is prayed. 

I. 1719, in Scacc. 43. Bill for a redemption ; defendant ſtates he 


Whiſtler v. Webb @ al. was only a truſtee. Objected, that the ceftuy gue 
Bunb. 53. truſt ſhould have been a party, and plaintiff might 
have amended his bill upon the diſcovery of * 

fact by the anſwer. Bill diſmiſſed, 


B. 1720, cor. M. R. abſ.C, 44. Bill by a mortgagee againſt the heir of a 
Duncombe v. Harſly, mortgagor to forecloſe, it was objected, that the 
3P. Wis. 333. (. executor of the mortgagor ought to be a party, 

| becauſe it did not appear but that he might have 
(% Mr. Goldſborough, the paid the debt, Sed per Maſter of the Rolls (a)— 

Regiſter, being in 0 gap There is no neceſſity for making the executor of 

— — * the mortgagor a party (% becauſe the bill being 

. © (6) ide Fell v. Brown, only to forecloſe the equity, the plaintiff need only 
2 Bro. Ch. Ca. 279. make him a party who has the equity, viz. the 

. | heir ; and the courſe is ſo. Neither is the mort- 

gagee bound to intermeddle with the perſonal 
eſtate, or go into an account thereof. If the heir 
would have the benefit of any payment made by 
the mortgagor or his executor he muſt prove it. 


* 32 Mar. 1720, Canc. 45. A nominal perſon only who has us intereſt 
Butler i Pendergraſs, is not a neceſſary party, and a ſuit may go on 
e with 3 05 
16 Pin. Abr. 248. pl. 5 1 Out zum. 8 

2 Bro. P. C. 170. 
M. 1720, Canc. 46. Where a bill is brought for ſurrender of a 
Ann, — Abr. 167. pl. 15. copyhold eflate held for lives the lord muſt be made a 
6 /in. Abr. 439. #5 party, becauſe, when the ſurrender is made, the 
eſtate is in the lord, and he is under no obligation 
to regrant it; centrà in · caſe of copybolds f inhe · 


ritauce, for there the lord need nat be a party. 


M. 1720, cor. Parker, C. 47. An executor in truſt was outlawed, and a 


Heath v. Percival a. | . Say 2 
F. Ans. 684. (.) witneſs proved he had inquired after him, but 


2 Eg. Abr. 157. pl. 14. could not find him, which was deemed a full 


630. pl. 2. (u.) anſwer to the objection that he was not made a 


party to the ſuit. 


26 June 1721, Dom. Proc. 48. Where a perſon derives title under a dor - 
Eogeworth v. Edgeworth, mant ſettlement, all the remainder-men in that 
| ſettlement, 


2 Bre. P. C. 326. 


. 


r, 


ru, Jv - 4% 


ſettlement; as well as all meſne incumbrancers on 16. Abr. 254. 6a. 4 


the eſtate, muſt be made parties to the ſuit, 2E. Abr, 63a. ca. 


49. But where an eſtate is ſubjeQ to ſeveral 12 July 1721, Dom. Proc, 


incumbrantes, one incumbrancer may ſue without Odell v. Graydon, 
king the reſt parties; at leaſt it is cured by a 2 Pro. P. c. 343- 
mann P 1 Y 16 Vn. Abr. 254. a. ft. 


decree, directing an account to be taken of all 2E. Ar. 632. ca. 7. 
the incumbrances affecting the eſtate. | | 


go, Bill for a portion of tithes in a neighbour- T. 1722, in Scace. 
ing pariſh diſmiſſed, becauſe the vicar of that pariſh Haig v. Worrall, Bars. rxg, 
ne Note; Upon application the din 
was not a party. ſtood over, with liberty to amend. 
Nie alſo; In Green v. Poole, 4 Bro. P. C. 122. a decree of diſmiſſion of a bill in the Exchequer 
for want of parties was reverſed in the Lords (1 Feb. 1773), and it ſeems to be the practice in Chan« 
cery to ſuffer the cauſe to ſtand over on paying the coſts of the day. Yide Anon. 2 Atk. 15. 


51. Bill by the treaſurer and managers of the T. Om 
Temple Mills Braſs Works in behalf of themſelves, n May, 
and all other proprietors, for an account. The ,,., 2 — . 


concern originally conſiſted of eighteen ſhares, mond, 2 Vern. 422. Leigh v. 
but were branched into eight hundred. Demurrer, — a _ oo . 
for that all the proprietors were not parties, and dars ue v- Duke 
that every one . call for an — and ſo — 
lex the defendants by a multiplicity of ſuits. 

murrer diſallowed ; iſt, For that the bill, being 
on behalf of the plaintiffs and the reſt of the pro- 
prietors, they were in effect parties. 2dly, For 
that it would be impracticable to make all the 
— defendants by name, for then there might 

perpetual abatements by death and otherwiſe. 


52. Bill for tithes by the biſhop and ſequeſtrator M. 2724, in Seicc. 
during the incapacity of the incumbent. Demurrer 7 of Londen and ancther v. 
for that the plaintiff had no title to tithes, but —_ x. 
diſmiſſed * becauſe the incumbent was not made a | 
party, though the demurrer did not ſhew that 


expreſsly for cauſe, . 

53. A perſon cannot bring a bill for an account H. 1724, ne. 
againſt one co-executor without the other, either 8 © Us. v. Morſe, 
as reſiduary legatee or as a creditor, . l. t 242 N 


Ve Yates v. Compton, 2 P. Wms. 308. Co. Litt. 113. (u.) Jones v. Goodchild, 3 P, Wms 33. 
Kmght v. Knight, 3 P. Wms. 331. Mitf, Plead. 144. 146. 220. Aſhurſt v. Eyre, 2 Atk. 50. 
3Atk. 341. S. C. Plunkett v. Pynſon, 2 Atk. 51. 


54. Bill by a vicar againſt a ſequeſtrator ſor an H. 1724, in Scacc. 


account of the profits during the vacancy, the Ju v. Barrett, Bunb. 192. 
Note; It was faid in this caſe 


biſhop muſt be a party. 2 : that a ſequeſtrator could not bring 
a bill for tithes alone, for he is only a bailiff, having no intereſt, and being accountable to the biſhop, 


55, Bill to eſtabliſh a cuſtom for the owners M. 1724, in Scace. 
and occupiers of lands in a certain pariſh to keep Spendier & al. v. Porter, 
a bull Burb. 181. 
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G a bull and boar, the owner of the inheritance 
mult be a party. = 


P. 1725, cor. Gilbert, L4.Comr. 56. A. outlaws B. his debtor, and C., having 
A- 3 goods of A. in hand, B. brings a bill' to diſcover 
e Fowler theſe goods. Demurrer, for that B. has no grant 

—.— 4.3. P. _— from the crown, conſequently has no title, and 
alſo for that the Attorney-General is not a party, 


Demurrer allowed. 


T. 1725, in Scacc. | 57. Bill for an account of a freeman's perſonal | 


Rogers v. Linton, Bunb. aco. ellate. One of his ſons by the ſecond wife was 
named a party, but being beyond ſea never an- 
ſwered, nor was he ſerved with proceſs. The 
court gave leave to hear the cauſe without him; 
for if he had any right, he might go before the 
Deputy Remembrancer on the account. 


M. 1725, cor. King, C. 58. One deviſed that his executors ſhould ſell 
m— — | his lands, and left two executors, one of whom 
Sel. Ca. in Cb. gl. died, and the other renounced; and then admi- 


2 Eg. Abr. 168. fl. 20. 457. fl. 2. niſtration was granted to A., who * a bill 
The heir being only a truſtee againſt the heir to compel a ſale. Objected, that 


ſe of the will fince the g 
— — it was not the renouncing executor, in whom the power of 


neceſſary be ſhould be a party. ſale collateral to the executorſhip (a) was veſted, 
Sel. Ca. in Ch. 54. ' ought to be made a party. 


2 e objection was over- ruled, there being no 


Nate; The reporter ſays, Quere eſtate but only a power deviſed to the executors. 
ramen # 


M. 1725, cor. King, C. 59. Two obligors. in a bond bound jointly and 


_ Griffith, ſeverally, and one dies. The executors of the 
2E A 168. pl. 3 pl. 2. deceaſed obligor may be ſued in equity for the debt 
Vile Madox v. Jackſon, 3 Atk. without making the ſurviving obligor a party. 


409. , 
P. 1726, in Scacc. 60. A decree was made temp. Car. 1. for pay- 


8 My 1 ment of 4o/. per ann. out of particular lands, 
2 Eg. ” = — 9. formerly part of the foreſt of Bladon, to the vicar 


It was alſo objected that the of C. in Wilts in lieu of tithes, A bill being 


occupiers as well as the und- er; R 2 l 
* ——— brought againſt the land-owners to eſtabliſh a 


a decree againſt the land · owners right to this 401. per ann., it was objected that 
would not affect the occupiers. the land-owners were tenants to the crown of lands 


To which it was anſwered, it 1,,: » 1 
EST > mncke alt the lying within the bounds of the foreſt which 


occupiers parties; and if that was formerly paid no tithes, and that the Attorney- 
neceſſary the plaintiff could never General ſhould therefore have been a party. 


come at his right; for there were . , l ; : 
great numbers of them, and any Anſwered, that it did not appear by the bill that 


fingle one dying would put the they were leſſees under the crown, and the de- 


plainti? to his bill of revivor: fendants had not inſiſted upon it in their anſwers; 
— — 1 and ſo that was out of the caſe, and the court 
Cor. gat, . . . 

C. S. who ſad he would not bring took no notice of the objection. 

them all before the court, ſince | 

. the right might be determined by having a few, which the court thought reaſonable. And per cur.— 
Though we can in the preſent caſe decree only againſt the land-owners who are before the court, yet — 

* 
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in afeRt the land. The 40 J. per annum ought to be apportioned among the owners, and the original 
Jeerce may be carried againſt the occupiers, And Cecreed a commiſſion ſhould to aſcertain the valve 
of the lands, the owners and occupiers names, and what proportion of the 40 J. per annum each tenant 
ought to pay. Lid. 


61. A creditor or legatee may file a bill againſt H. 2720, 2 King, C. 
a legatee or debtor if he makes the executor a 2 — — — oy 
party and charges colluſion, Re” I ae 


Vide 1 Ch. Ca. 277. Nei. Rep. fo. edit. 303. 


62. One having a baſtard leaves a perſonal H. 1729, cor. King, C. 
eſtate to her executor ia truſt for the baſtard, Je v. Goodehild, 3 P. Mit. 43. 
who dies inteſtate, and without wife or iſſue. , anlegt. Nit, Zak. 
The executor brings a bill againſt one who has 4. 


part of this eſtate in his hands: he need not make 


the Attorney-General a party. 

63. In a deviſe of lands to pay debts, if the H. 1730, cor. Jekyll, M. R. 
creditors bring a bill to compel a ſale, the heir is / % e, 
generally to be made a party. Secis+in caſe of a * 
truſt by deed to pay debts. Bo: 


64. A., tenant for years, remainder to B. for P. 1730, cor. King, C. 


life, remainder to C. in fee; A. is doing waſte. 8 wy 8 
B., though he cannot bring waſte as not having *pgeuick v. Whitkeld, 


the inheritance, yet he is entitled to an injunc- (a) YideRoſwell's caſe, x Roll. 


tion (a), But if waſte be of a trivial nature, et 2 * * laſt. 53. 


fertiori if it be meliorating waſte as by building on 5374+ Dayreil v. Champneſs, 


the premiſes (5). The court will not enjoin, nor 1 Eq. Abt. 400. pl. 4+ 
if the reverſioner or remainder-man in fee be not ER 
_ a party who may poſſibly approve of the 

waſte, 


65. Bill for tithes by a lay impropriator diſ- M. 1730, in Scsee. 
miſſed, becauſe the owner of other tithes, payable Heeper v. Lerbbridge, Bunb. 291. 
out of the ſame land, was not a party. 


66. Bill by the ſurety of an accountant diſmiſſed M. 1730, in Scace. 
for want of making the commiſſioners of exciſe Makepeace & al. v. Needler & al. 
— . * Funb, 291. 
parties, the accountant being their ſervant and 
accountable to them. 


67. An old mortgage is made to B. for 350 , R. 1731, cor. King, C. 
who, in 1705, makes an under mortgage to C. for r 5 P. Minn. 643. 
300 J.; C. brings a bill to forecloſe. B. the ori- * 
ginal mortgagee, or in caſe of his death, his re- 
preſentatives ought to be made parties to prevent 
another account as to what was due on the ori- 
gual mortgage, for B. had a right to redeem C. 


68. A leaſe of lands is granted, with an excep- 1 Feb. 1733, Pom. Proe. 

tion of mines, Sc. and a power of working the Green 3 r conn. 

lame, and a covenant from the leflor to make Sr p 
VoL.1, Gy ſatisfaction 
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£ ſiutisfaction for all damages and fpoil of ground, 
| to ariſe by working the mines. At the time of 
granting this leaſe certain coal mines upon the 
remiſes were demiſed to J. R. In a bill braught 
For a performance of this covenant againſt the re. 
preſentatives of the leſſor, it is neceſſary to make 
the leſſee of the coal- raines a party. 
S. C. But when at the hearing of the cauſe an 
objection is taken for want of parties, the court 
pught not for that reaſon to diſmiſs the bill with 
coſts; but ſhould order the cauſe to ſtand over, 
with liberty for the plaintiff, on-payment of coſts, 
to amend his bill by adding proper parties. 


H. 1724, cor. Talbot, C. 69. In a bill for an account of the perſonal 
Burr. n . . eſtate of J. S., though the perſon who has a right 


17 — ow to adminiſter to J. S. be a party, yet this is not 


2 Eg. Abr. 170. pl. 26. ſufficient without adminiſtration actually taken 
Vide Cleland v. Cleland, Prec. ut : 

in Ch. 64. where the taking out 7 | 

of adminiſtration by a wife was diſpenſed with, 


Vide Brown v. Higden, 1 AK. S. C. Where an executor before probate files a 


291. contrg. | bill, and afterwards proves the will, ſuch ſubſe 
quent probate makes the bill a good one, 


3 P. Wm. 311. (.) Jo. It is a general rule, that no one need be 
rr made a party againſt whom, if brought to a hear- 
H. 1732, Cor. M. R. = = . 8 

Vin. Abr. tit. Creditor and ing, the plaintiff can have no decree. Thus a 


Bankrupt (K. a), ca. 1. reſiduary legatee need not be made a party, nei- 


Collett 1727 3 ther in a bill brought by the creditors of a bank- 
Ca, temp. Talb. 66, rupt againſt the aſſignees under the commiſſion 


$ — — L . 4 need the bankrupt himſelf 'be made a party. 


with regard to making the bankrupt a party. 2 Vern. 3a. 


T. 1734, cor. Talbot, C. 71. However, on a bill brought ſor a diſcoverj 


* 11 3 of ſome entries and orders of the Ea India Com- 


So the modern practice has Pany, the ſecretary and bookkeeper of the com- 
continued. Vide Moodamay v. pany being made defendants, their demurrer was 
Morton, 1 Bro. Ch. Rep. 49. over- ruled leſt there ſhould be a failure of juſtice. 


M. 1724, cor. Talbot, c. 72. A. covenants for himſelf and his heirs, that 
* die, v. e Ef. a jointure-houſe ſhall remain to the uſes in the 
3 P. Wms. 331. ſettlement: the jointreſs brings a bill againſt the 

3 Joon La pf. $5. heir for a performance, Though at law the cte- 
. 00 e "Ys ditors may ſue the heir only where the heir is Exe 
the diverſity, In Knight v. preſsly bound, yet, as the perſonal eſtate is the 
— the A was to recover natural fund to pay all debts, and as the executor 
- — — may make it appear that he has performed the 


eftate is the natural fund; but in COVENant, the executor mult be made a party in 
Duncewbe v. Hanjley the vill was Equity, : 


Rot to recover the debt, but only to bar tte equity of redemption. 


S. C. 


S. C. A court of equity delights to do complete N Cowper v. Clerk, 3 P. 
juſtice, and not by halves, as to make a decree _ 157. Plunket v. Penſun, 
inſt the heir, and leave him to proſecute an- 3 
other ſuit againſt the executor; wherefore, in 
order to do ſuch complete juſtice where both 


parties are liable to the plaintiff's demand, it re- 
quires that both ſhould be made parties, 


73: A huſband tenant for life, remainder to his 8 Feb. 1737, cor. Harde. C. 
wife for life, brings a bill alone for the opinion of Har 8 Ard. — 
the court upon the ſettlement. ObjeQion for „ Th che — 
want of making the wife a party allowed; for if 

the court ſhould decree againſt the huſband the 


decree would not bind the wife. 


74. A bill in Chancery is never diſmiſſed for M. 1737, cor. Hardw. C. ; 
want of parties, but ſtands over upon paying the A. 2 ih, 15. 
coſts of the day; and a decree of Sir Joſeph 
Jekyll and another, in the court of Exchequer (a), (e) This appears to be the 
to diſmiſs on this account, were reverſed by the caſe of Green v. Poole, 4 Bro, 
Lords. P. C. 122. 


75. It is not a general rule, that any perſon Feb. 729, cor. Hard g. C. 
who has aſſets nw made a defendant ; but, to . Jagen, 2 A. 3Þ 
conſtitute ſuch a perſon a neceſſary party, the 

plaintiff muſt ſhew he either denies he has any 

aſſets or applies them improperly. . 


76. In a bill for an account all perſons who H. 1740, Cane. 
have- poſſeſſed themſelves of the teſtator's eſtate Ae. — Eg. Rep. 353+ 
2 Ath. 121. 
ought to be made defendants. 2 Fg. Abr. 3. pl. 24. 


Nete; In Eq. Abr. this caſe is ſiid to be reported by Atkins, mme Glaſs v. Oxenham 3 
but that caſe is ſomewhat different. Thee a bill was brought dy the repreſentative of teſtator * widow 
for z0co J. charged on his real and perſonal eſtate for her benefit, therefore Lord Hardwick ſaid, the 
executor (who teſtator had appointed d irante minore tate of his daughter) was a necellary party, for the 
repreſentative of the whole perſonal eſtate, muſt be before the court, and for want of him the cauſe ttood 
over. But if the daughter (who was before the court and was of age) has received the perſonal eſtate 
kom the executor, the objection for want of parties would have been over - ruled. 


77. 05 S. by his marriage-ſettlement reſerves to H. 1740, cor. Hardwicke, C. 
himſelf a power to diſpoſe of the lands therein * — 
mentioned (and which are ſettled in fri ſettle- 2 xy, Ae. — 29· 
ment) as he ſhould think proper, in caſe hg ſettled _ 

other lands of the value of 100/. per ann. to the 

ſame uſes. There is ifſue of this marriage a 

daughter. B., without notice of this ſettlement, ar- 

ticled with J. S. for the purchaſe of theſe lands; 

but, before the time for completing the payment 

of the purchaſe-money, B. had notice of the ſettle- 

ment, and thereupon he refuſed to pay the refidue. 

J. S. brought his bill in order to compel B to 

complete his contract; ſuggeſting, that at the time 
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(a) For in order to have a de- this contract was entered into, he (J. S.) had 


cree for performance of the con- ſettled other lands of the value of 100/. per ann. to 


tract, it u ill be incumbe th g —_ . 
pling <= 6: 8 N the uſes in the original ſettlement. At the hearing, 


effeQually ſettled other lands of it was held by Lord Chancellor, that the wife and 


| the value of 100 J. fer amum to - 
| the fame uſes a8 in the origins daughter ought to be made parties (a). ; 
ſettlement ; now the proof that the plaintiff may make of this might be ſufficient to entitle him to ſach 


decree in caſe that the wwife ard-«bi/d were not made parties; and yet it might not be ſufficient in caſe 


that they were; and weie they not to be made parties, they might bring a new bill and overturn defendant's 


title. And notwithſtanding thy ſhould be brought the Maſter, (for it was inſiſted that it would 
be ſufficient to bring them before the maſter in order that they might lay before him any objections, to 
ſhew that the e tate in the ſecond ſettlement was not of the value of 100 J. per fiexum) nothing that is therg 
done wwill conclude them ; and the plaintiff cannot (in this caſe) make out a good title, unleſs they we 
made parties. It is not proper to make perſons _ to @ bill merely to the end that they may litigate their 
own title; but here is another end of making the wife and daughters parties. The bili may be amended 
by praying that they may join in a conveyance to the purchaſer, and a decret may be made accurdingly, 
Per Lord Chancellor, in S. C. Barnard. 372. 


. "ID; 1 / 
H, 1740, cor. Hardwicke, C. 78. In a bill againſt the treaſurer under the 
4 4 v. 3 3, commiſſion relating to the building of the 50 new 
2 t. 14.2 E hr 1c. fl. zo. churches, the commiſſioners muſt be parties. 

Lord Hardwicke ſaid, he thought the commiſſioners only, and not the treaſurer, ſhould have been 
made parties, for it is abſurd to make a perſon who acts miniſte1ially the ſole party. The cauſe ſtood 
over for want of parties, plaintiff paying the coſts of the day. 

Cane. Quere term and year, 79. If a perſon is not a party to a ſuit, nor ac- 
Bootle v. Sang, © quired any right pendente lite from any one as party, 


Ws 8 pf 1 only exerciſing an antecedent right, inaſmuch 


as he is not a party, this is no breach of an in- 


junction. 


Canc. Quere term and year. 80. To a bill for relief all perſons neceſſary to 
* * India ＋ the relief muſt be made parties, or defentant may 
fe 7 F plead to ſuch a bill. Secs, where a diſcovery only 


is wanted, 8 


H. 1740, cor. Hardwicke, C. 81. Where a real eſtate is in the hands of a 
1 v. Pryſe, Barnard. 325. truſtee, and the truſtee conveys it over to anothet 
bets * 032. N. 11. ruh has no notice of the trufl, it a bill is brought by 
the ceſtui que truft, the truſtee muſt be made a 

defendant. 


$. c. Barnord. 324- 82. J. S. who had been governor in the Ef 


Ez. Abr. 632. P. 12. Indies, in 1720 purchaſed 1c00/. South-Sea ſtock, 
| and accepted it in the South-Sea books a ſhort time 
after he had bought it. There was likewiſe another 

S. who at the ſame time was owner of ſome 

South-Sea ſtock, and he was known. by the deſerip · 

tion of J. S. of R. By ſome means J. S. of R. 

got the 1000/. belonging to governor F. S. placed 

to his account in the South-Sea books, under the 
deſcription of 1000/7. South. Sea ſtock belonging to 

J. S. of R. In 1725 N S. of R. transferred this 

1090/7. South-Sea ſtock to B. his broker, in order to 

ſell it for him, which B. did accordingly. Governor 
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J. S. died, and his widow became his repreſentative, — 
and then the fraud being diſcovered, the widow de- 

manded ſatisfaction of J. S. of R. which ſtruck : 

him with a great deal of confuſion, and he died the 

day after. The bill was brought by the governor's 

widow againſt the adminiſtrator of F. S. of R. 

and likewiſe againſt the Saut h Sea company, in order 

to have a ſatisfaction for this fraud. On the hear- 

ing it was objected, that B. the broker ought to 

have been made a party. But Lord Chancellor 

Hardwicke was of opinion that there was no oc- 

caſion for it. 


83. A creditor brings a bill under the ſtatute of 17 Feb. 1740, cor. Parker, J. 
fraudulent deviſes (a) againſt the aſſignee of the ,, Je —_— 
deviſee only, the heir at law is a neceſſary party; tay & AW. 4 M. e. 13. * 
and for want of his being before the court the cauſe 
was ordered to ſtand over. | | 

S. C. If an action at law is brought, it muſt be 
both againſt the deviſee and heir at law, and equity 


follows the law in this reſpec. 


84. Plaintiff who was entitled to the equity of 27 Feb. 1740, cor. fardw.C. 
redemption in certain lands, brought his bill againſt Le * —— , —— 133- 
the repreſentatives of M. who was the meſue pur- wet 
chaſer, and likewiſe againſt defendant who was the 
puiſne purchaſer. Plaintiff did not reply to the 
anſwers of W's repreſentative; and a queſtion- 
aroſe whether they ought not to be brought before 
the court as proper parties. Per cur.—The repre- 
ſentatives of W. deny that V. had any notice of 
plaintiff's title when he purchaſed ; bur it was ad- 
mitted that defendant had notice when he bought 
of W. If the cauſe ſhould go on, defendant would 
be deprived of the benefit of the defence ſet up by 
the repreſentatives of V. (a). Plaintiff's offer to (2) Lord Hardwicke compre 1 
waive an account of the rents and profits in Vis Wit to caſes at _ — 
time might have removed the objection with regard ut in Sued to pray in aid hes 
to his repreſentatives, if there had not been another evidence of another defendant, 
objection, viz, that of depriving defendants of their who 2 _— — 
defence of their denial of notice. Wherefore Lord pm in ſtrengthening his own caſe. 
Chancellor allowed the objection for want of parties 
in not bringing W.'s repreſentatives before the 
court, 


85, Where a mortgagee aſſigns without the 29 April 1940, cor. Hardw. C. 
mortgagors joining the heir of the mortgagor on 
preferring a bill to redeem has no occaſion to bring 
the original mortgagee before the court, for the 
aſſignee, as ſtanding in his place, will be decreed 
to conyey, | 


Hill v. Adams, 2 At. 39. 


Gg 3 | 86, A 


454 Boi. 


31 July 1740, cor. M. R. 
' Plunkett v. Penſen, 2 Al. 51+ 


M. 1740, Canc. 
' Rudge v. Chapman & al. 
2 Cam. Rep. 696. 
2 Eg. Abr. 170.. fl. 27. 
S. C. homtine Rudge v. Hephins. 
Bill to eſtabliſh a cuſtom, the 
owner of the inheritance muſt be 


Bill 123 


86. A bill, ſo far as it is not contradicted by the 


plea, muſt be taken to be true. A plea, for want 


of proper parties, is a plea in bar, and goes to the 
whole bill as well to the diſcoyery as to the relief. 
A plea that the bill is brought againſt the repre- 
ſentatives of the real eftate only, when the re- 


prefentatives of the perſonal ought to be parties, 


ought to be allowed though ſuſpected to be put in 
merely for delay. In bills of difcovery all perſons 
mult be made parties who neceſſarily ought to be 


ſo; but ſuits muſt not be multiplied improperly. 


At law, if the heir and executor are joined in an 
action they may demur; but in equity they may 
be joined, While the repreſentation is conteſting 
in the ſpiritual court, a bill for a diſcovery of aſſets 
may be brought againſt the heir without making an 
adminiſtrator a party; and in ſuch caſe a plea for 
want of parties would not be allowed. 


87. If a bill is — * to eflabliſh a general modus 


through a whole pariſh, all the land-owners mult be 
either plaintiff or defendants ; but if the perſon ſues 
for tithes in kind, defendant may inſiſt upon ſuch a 
modus, though the reſt of the pariſhioners are not made 


a party. Bunb. 181. Bill for parties. 


tithes by the Biſhop of London and B. as ſequeſtrat-r during the incapacity of the incumbent, diſmiſled for 
want of making the incumbeat a party, either in perſon or by his committee. Bunb. 141. 


14 April 1741, cor. Hardw C. 
Ix parte Angel, 2 Att. 162, 
Barnard. 423. 


98. There were ſeventeen perſons who under- 
took to collect the money ariſing from the brieſs 
iflued, purſuant to an act paſled in 4 Ann. c. 13. 
on behalf of the ſufferers by the great fire at Bland- 


Ford in 1731, and one S. was appointed their agent. 


The undertakers received large ſums of money, 
u of which was duly diſtributed by their agent, 

ut . never returned all the briefs into the 
court of Chancery, as directed by the act. Seven 
of theſe undertakers died, and then a petition was 
preſented on behalf of the ſufferers for an ac- 


count, Cc. It was contended, that the repre- 
ſentatives of the deceaſed undertakers ſhould be 


14 Dec. 1741, cor. Hardw, C. 
Er ace Y, Hamiitan, 2 Ah, 235 


brought before the court. Sed per cur.—lIt is not 
neceſſary; the ſurvivors muſt account; the under- 
takers are to be conſidered as one body, and they 
are all anſwerable the one for the other, therefore 
the object ion is immaterial. 


89. It is not always neceſſary where the equi- 
table intereſt is aſligned, to make the perſon 
who has the legal intereſt a party; but if an 
 obligee has aſſigned a bond, and a preſumption of 
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51. 1 Parties. | 


its being ſatisfied ariſes from the great length 

time, as in the __ caſe, where a bond was 
given by J. H.'s father in 1709, which was aſſign- 
ed in 1717, and no demand made for twetity-two 
years, the cauſe muſt ſtand over to make the repre- 
ſentative of the obligee a party, becauſe it is poſſi- 
ble the obligee may have been paid, and therefore 
it is neceſſary to aſcertain that fact by anſwer. 


g0. Bill to redeem a mortgage of long ſtanding. 
The mortgagee had made an abſolute conveyance 
of the eſtate, (without any clauſe of redemption,) 
with ſeveral limitations, and remainders over. 
Odjected, the perſons in remainder ought to have 
been parties. Per cur.—Where a mortgagee who 


7 Dec. 1741, tor. Hardw. c. 
ates v. Hambly, 2 Ath. 237. 


has a plain redeemable intereſt makes ſeveral con- 


reyances upon truſt, in order to entangle the affair 
and render it difficult for a mortgagor or his repre- 
ſentatives to redeem, it is not neceſſary the plaintiff 
ſhould trace out all the perſons intereſted in order 
to make them parties : but where the redemption 
depends upon equitable circumſtances, and plaintiff 
is not in the common caſe of redemption, and 
where the mortgagee in fee has made an abſolute 
conveyance, wi ſeveral limitations and remain- 
ders over, the decree cannot be complete without 
bringing at leaſt the firſt tenant in tail before the 
court, | | 


91. Bill by a leſſee under a church leaſe againſt 
a lord of a manor and a particular tenant, that the 
tenant may pull down his houſe, which obſtructed 
the plaintiff's right of way. Objected, that the 
owners of the inheritance were not parties. Per 
cur,—If the queſtion had concerned a right of 
common, the right could not be eſtabliſhed with- 
out bringing the owner of the inheritance before 
the court. So upon a bill by a leſſee for tithes, or 
for eſtabliſhing a modus. Such is the practice in 
Scaccario, and the general rule is, where the juriſ- 
dition is drawn out of a court of law, all parties 
muſt be before the. court who can be neceſſary to 
make the determination complete, and to quiet a 
tight. Upon the whole, this objection is good. 

As to ftecholders and leſſees of a manor, if they 
do not think proper to diſpute the plaintiff's right, 
he is not obliged to bring them before the court z 
but if they ſhould not ſubmit to the right the pla- 
tiff claims, a decree againſt the lord will not bind 


' ry holders in fee ot freeholders for life, but 


Gga | they 


42 Feb. 1942, cor. Hatdw. C4 
Poore v. Clark, 2 Ad. 515. 


—— - 2 * 0%; 


they may controvert the right notwithſtanding 
the decree. 5 | | 


22 Feb. 1742, cer. Hardw. 0. 92. Bill againſt one partner for a joint demand, 
Derwent v. Mull, 2 Alti 510. the other being abroad. Per cur.—An exception 
for warit of parties in this caſe, is in nature of a 


plea in abatement at law. At law, after proceed- 


ing on the merits, the matter can never be taken up 
again; but in equity, a demurrer will lie for want 
of parties, or exceptions may be taken at the 
hearing. f 


P. 1742, Cane. 93. Plaintiff may at the hearing of a cauſe waive 
Fur , the relief he prays againſt a particular perſon, and 
* then an objection that that perſon is not a party 
will have no weight. | | 
S. C. In an action at law for fees, no perſon 
need be a party but he who has received the fees. 
Aliter in equity, where if- a bill is brought for an 
account of fees, and to eſtabliſh a right, all perſons 
who pretend to a right muſt be before the court, 
for they will be bound by a decree; but at law a 
judgment recovered for fees will not bind the right 
of a third perſon. 


r. 1742, cor. Hardwicke, © 94. A. gave his real eſtate to B., and his per- 
_— Uams, ſonal to B. and C. his executors, who proved the 
* will and acted. B. died, and a bill was brought 
for a legacy charged upon the real and perſonal 
eſtate, Per cur.—It is not ſufficient to make the 
ſurviving executor and B.'s heir at law parties, but 
B's executor likewiſe, becauſe B.'s heir is inte- 
| reſted in the diſcovery of the perſonal eſtate, ſince 
that is to be firſt applied: and it ſeems to be a 
rule, that where a defendant is interefled in the 
having another made a defendant, the plaintiff muſt 
make ſuch a defendant : but where the plaintiff only is 
- affefled, he may or may not make ſuch party a defend- 
ant, at his pleaſure. 


16 July 1744, cor. Harew, c. 95. An objection for want of parties ſhould be 

Jones v. Jenes 3 Al. 111. made at the opening, before the merits of the caſe 
are diſcloſed ; though the court is frequently com- 
pelled (as in the preſent cafe) to let the cauſe 
ſtand over for want of parties, even after it has 
been thoroughly heard. | 


11 Dec. 1944, cor. Hard. C, 96. No need to make perſons parties to. a bill 


Musa General'v. Boll callge, who live out of the juriſdiction of the court; and 


* a decree will not be void againſt ſuch perſons, 
| though 


* 


* 


Dr 


(1. Parties, 


though they are not made parties: it is uſual, how- 
ever, in ſuch caſes to reſerve liberty to apply for 
further directions, that perſons out of the juriſdic- 
tion may not be quite concluded; but may have 
liberty to apply for alterations in the decree by 
petition. 


97. There were three obligors in a bond. The 
obligee brought the principal, and the repreſent- 
ative of one of the ſureties before the court, ſtating 
by his bill, that the third obligor was dead in- 
ſolvent, wherefore he did not make his repreſent- 
ative a party. ' On the circumſtances of this caſe 
an objection for want of parties was over-ruled. 

Where a debt is joint and ſeveral, the plaintiff 
muſt bring each of the debtors before the court, 
becauſe they are entitled to the aſſiſtance of each 
other in taking the account; beſides, debtors are 
entitled to a contribution where one pays more 
than his ſhare. . 

So, if there are different funds, as where the 
debt is by ſpecialty, and the plaintiff may ſue ei- 


ther the heir or executor, both muſt be made 
parties. | 


But there are exceptions to theſe rules, as where 
ſome of the obligors are only ſureties, there is no 
— * for the principal to ſay a ſurety ſhall be 

rought before the court, unleſs he had paid the 
debt. So where there are no perſonal aſſets, and 
that fact plainly appears in the cauſe, it is not ne- 
ceſſary to bring the repreſentative of the inſolyent 
co-obligor before the court. 


98. Bill by an aſſignee of a bankrupt againſt de- 
fendants, for an account of monies charged to have 
been received by them of the bankrupt ſince his 
bankruptcy, Some of the defendants being only 
agents, the cauſe ſtood over in order to make the 
ponent parties, The plaintiff's counſel would 

aye gone on againſt one defendant for a diſtinct 
claim, but Lord Hardwicke would not permit it 
unleſs plaintiff would diſmiſs his bill as to thbſe 
defendants who were improperly brdught before 
the court, 


9. Bill for an account, and for the delivery of 
a ſtrong box wuich was in the cuſtody of the de- 


note in theſe words, . Jewels belonging to the Duke 
* of Devanſhire in the hands of Mr. Saville,” whoſe 
repreſentative the plaintiff was, and in whoſe poſ- 

ſc(hon 


4 Feb. 1746, cor. Hardw. C. 
Madex V. Jacen, 3 Ah. 406 


6 Dec. 1746, cor, Hardw. C. 
Wick v. Marſhall & al, 
3 A. 400, 


21 June 1748, cor. Hardw. C. 


Saville v. Tankred, 1 Vf. 10t. 


Lord Hardwicke ſaid, a pawnee 


fendant, and in which were found jewels and à g a pledge, as Saville was, may 


bring trowver or detinue for it with- 
out troubling himſelf with the 
pawner, for he has a ſpecial pro- 
perty, But ſuppoſing he was not 


* 


pawnee, and had only pofſefſion ſeſſion they had been from 1695 to 1745. Au 


of the jewels, and bad delivered objection was made, that the Duke's repreſent. . 


} —— e 1 ative ſhould have been made a party to ſee if he 
Therefore let the jewels come into Claimed them, becauſe it was ſaid expreſsly that 
Lille hands which way they they were his, and nothing ſaid of an aſſignment 


— + ga baus bam to Saville, Objection over-ruled, 


back without hurting the Duke or his repreſentative. 


.$ July 1748, cor. Hardw,C. 100. A creditor may make other perſons parties 
Newland v. Champion, to a ſuit, beſides the perſonal repreſentatives of the 
_—_— teſtator, for other perſons may have poſſeſſed them- 

ſelves of the ſpecific aſſets. 


a3 OA. 1748, cor. Hardw, C, 101. It is not neceſſary to make more than the 
' Peacock v. Monk, 1 % 131. executor party to a ſuit, for he ſuſtains the perſon 
of t2ſtator to defend the eſtate for him, the cre- 


ditors and legatees. 


h June 1757, cor. M. R. abf. C. 102. Bill for an account of prize-money, and 
Leigh v. Thomas, 2.3. 312+ to have two ſhares paid to plaintiffs as agents, ac- 
cording to the general articles under which the 
cruiſe was ſet on foot, and which gave the crew 
liberty to appoint two agents, though there was no 
proviſion in the articles for the appropriation of 
| ſhares to ſuch agents as might be appointed; 
Plaintiffs were appointed by fabtequent articles, 
ſigned by ſixty- four of the crew (the whole num - 
ber being eighty). The preſent bill was brought 
by plaintiffs on behalf of themſelves and the ſaid 
ſixty-four, but not of the whole crew. Demurrer 
for not making the whole crew parties. Per 
Maſter of the Rolls—It is impoſſible to take the 
account without bringing the whole crew before 
the court. Plaintiffs claim a particular right which 
they cannot maintain againſt the proprietors in ge- 
neral ; nor can they have a decree without the 
other perſons who have a right to litigate the queſ- 
tion. Demurrer allowed. 


_ 24 OR. 1752, cor. Hardw, C, 103. Upon a bill to execute a truſt, the firſt per- 
Fur v. Finch, 2 Jg. 492, 3- ſon entitled to the remainder and inheritance of 
the eſtate muſt be a party if in gſe, and if there be 
none in being, the truſt muſt not remain unexe- 
cuted until a ſon be born, but the court muſt take 
facts as they ſtand, and the decree will be good; 
for unleſs an after-born ſon can ſhew fraud or 
colluſion, he will be bound by it. | 


e Dee. 1769, cor. Camden, C. 104. In a bill of forecloſure it is ſufficient to 
Reyneldfon v. Pertins, Ambl. 564. make the firſt tenant in tail a party, for he ſuſtains 
7 the intereſt of every body, and thoſe in remainder 

are conſidered as cyphers. 
105. If 
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51. Parties. | B—i 459. 
105. If the commiſſioners of a N enter 9 Feb. 1778, cor. Bathurſt, C. 
into an agreement with an engineer, all the acting cum Aſſiſt. 


commiſſioners are perſonally liable; and it ſeems = a. 2 won 62.) 


ſufficient to make them only parties, without Mr. Drown gives « note of ths 
bringing all the ſubſcribers before the e 


a Ambl. 770. 

Vide Poucher v. Paulin, 9 Geo. 2. cited, where an action againſt the ſurveyor of a turnpike was 
brought by a perſon who he had employed, and held it would not lie, but muſt be againſt the com- 
githoners ; et vide Melchart v. Halſey, 4 Will. 149. where in an action by the Paviours of Hanover- 
$quare againſt the Commiſſioner's Clerk, cur. C., B. gave a rule to inſpect the commiſſioner*s books, in 
order to diſcover their names, and that they might be made parties. F 


106, Where the perſonal repreſentative is a mere T. 1779, cor. M. R. 
formal party, the cauſe will go on, though he be Fletcher v. 


not before the court, and he may afterwards be : — 


brought before the Maſter if a decree be made. 


107. The committee of a voluntary ſociety en- F. 2787, cor. Thurlow, C. 


tering into agreements with tradeſmen, on behalf 1 — af, 


of the whole ſociety. It is ſufficient to make them 1 Eq. Abr. 44. 74. 
| Affirmed 


parties to a bill, and not neceſſary to include all Fg ON Dom. Proc. 23 
the ſubſcribers. Vide Horſley v. Bell, Ambl. 770. and 1 Bro. Ch. Ca, 101.(a.) 


108. Bill by the creditors of A. againſt his exe- T. 2783, cor. Lds. Comrs 
eutor. Lord Commiſſioner Loughborough thought — -_ 

the reſiduary legatee ought to be a party, being in- — 
tereſted in reſiſting the demands, otherwiſe the 

whole reſidue might be exhauſted by colluſion. 

But Mr. Ambler and Mr. Maddocks (curie amici) 

ſaid, the practice was not to make the reſiduary 

legatee a party; and Mr, Graham ſaid, it was un- 

neceſſary even where the bill was by a legatee (a). () d Anon. 1 Vern. 267. 
Lord Loughborough obſerved, if it was ſo, it was an 1 23. + 13+ Lore 
anomalous caſe in equity where all parties in- * 

tereſted are to be before the court. Decreed as 


prayed. 

log. A ſhare in Covent-Garden theatre having P. 1784, cor. Thurlow, C. 
been mortgaged, the mortgagee aſſigned the mort- _ .de 
gage in truſt for three perſons, who had contributed 1 Eg. Abr. 7 


equally, One of them filed a bill to forecloſe, Netez The ordinary decree of 


. ſorecloſure was firſt pronounced in 
Per cur.—One of the aſſignees only cannot forecloſe Ft —— 


without making the other two parties, for they are ing difficulty in drawing up the 
joint-tenants. order, applied to the Lord Chan- 

cellor, who ſaid this was a new 
caſe in regard the aſſignees were joint-tenants z and the cauſe over, in order to make the other two 
panes, . 


110. In a bill againſt — where he has aſ- T. 1787, cor. Thurlow, C. 


ſigned his truſt, the aſſignee ſhould be made a party, =_ gs 
as the decree ſhould be firſt againſt him, and then e 1 Eq. * — 
the truſtee ſhould ſtand as a ſecurity for having (in 
this caſe) broken his truſt. 8 

111. 


\ & 8 " ; a 5 
460 B—1 „ -- 28; 
* 
- M. 2787, cor. Thurlow,C, © 111. In a bill by a ſecond mortgagee, to redeem 
Fell v. Brown, the firſt mortgage, the mortgagor, or his heir, 
_—_ 1 muſt be a party: the heir being abroad, the court 
" Note 3 Ltd Chancellor ſaid, could not proceed, but being ſhortly expected · in 


the real repreſentative muſt be England, Lotd Chancellor ordered the cauſe to 
before the court, though it is not ſtand- over ö 

neceſſary to have the perſonal re- N 
preſentative. Jide Duncombe v. Hanſley, 3 P. Wms. 333. (n.) 


P. 2788, cor. V. R.abſ.C, 112. One part-owner of à ſhip cannot bring a 
Moffat v. __—_—_ bill on behalf of himſclf and the other part-owners, 
—— ; but they muſt all be parties. 
i inguiſhed this from the caſe of part of the bill on behalf 
En Run Se 


H. 1789 cor. Thurlow, C. 113. In an information to apply money given to 
Attorney-General v. Green and 2 charity, to other uſes than thoſe ſpecified by the 


—— 7-00 will; where there is a reſiduary gift to truſtees 

1 Eg. Ar. 74- for other charitable uſes, the truſtees and the heir, 
though diſintereſted, muſt be parties. 

M. 2789, cor. Thurlow, C. 114. Defendant gave a bond to J. S., who 

| Ray v. Femwick, aſſigned it to plaintiff, and died without a repre- 


Wa. ſentative. Motion on the part of plaintiff for a ns 


exeat regno againſt defendant on the uſual affidavit, 
and in order to give plaintiff time to adminiſter to 


J. S. Lord Chancellor refuſed the writ, becauſe 
the ſuit without a repreſentative of the original 


| | obligee muft be diſmiſſed (a) for want of partics. 
() Though this is not a caſe of actual diſmiſſion for want of parties, the Lord Chancellor's ſuggeſſi n 
ſeems diſſonant from the preſent practice. In Stafford v. City of London, 1 P. Wms. 428. Lord 
Packer faid, where a bill wanted proper parties it was diſcretionary in the court either to diſmiſs the bill 
without prejudice to another bill, or allow an amendment on payment of coſts; but in Anon. 2 Atk. 15. 
Lord Hardwicke faid a bill was not diſmiſſible for want of parties. A decree of Sir Joſeph Jekyll's to 
diſmiſs a cauſe at the Rolls for want of parties was reverſed, and a decree of the ſame nature jn the 
- Exchequer (1) was likewiſe reverſed in the Lords ; and in Jones v. Jones, 3 Atk. 111. Lord Hardwicke 
faid, that though the rule was to make the objection for want of parties at the hearing, yet the court 
had been frequently compelled to let a cauſe ſtand over for want of parties after it had been thoroughly 
beard, as in that caſe where though th: objection was made very late Lord Hardwicke aid, it mult 
have its weight, otherwiſe he ſhould be obliged to diſmiſs the bill, which was never done lately, though 
It was attempted by Sir Joſeph Jekyll formerly, but reverſed on appeal to Lord King; and ſince that time, 
faid Lord Hardwicke, cauſes are ordered to ſtand over on paying the coſts of the day, that the plaintiff 
may have an opportunity of making proper parties. 
+ (x) This appears to be the caſe of Green v. Poole, 4 Bro. P. C. 122. 


H. 1791, cor. M. R. 115. An inſolvent debtor is not a neceſſary 
8 party to a bill by a purchaſer of his intereſt in 

3 Bro, Cb. Ca. aas. ſtock againſt his aſſignee. | 

H. 1791, cor. M. R. 116. Bill for a moiety of a reſidue, the other 
Sberrit v. Birch, moiety was given to A. for life, and upon her de- 


Bro. Cb. Ce. 229. her de 
8 1 make ceaſe, to ſuch perſons as ſhe ſhould appoint; in 


the proper parties on paying the default of appointment, to certain other perſons ; 
colts ol the day. | thoſe other perſons muſt be made parties, though 
upon ſuch a remote contingency, 


117.A 
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117. A huſband is no more than a formal 
to bill againſt a wife in reſpect of her ſeparate 
eſtate. | | 

118, A reſiduary legatee muſt be a party to a bill 


for a ſpecific legacy, for the executors muſt be de- 
livered : it would be unjuſt to leave them open. 


119. Bill by ſome of the reſiduary deviſees on 
behalf of themſelves and the other deviſees. Per 
cur, All the deviſees muſt be parties. 


120. A. and B. were merchants and partners in 
America, and C. was a merchant in England. A. 
came over with a cargo the joint pro of A., 
B., and C. A. and B. were indebted to D. who 


on A.'s arrival preſſed him for a debt. A. gave 


him ſome tobacco to ſell on account, and E. was 
appointed as factor to diſpoſe of it, which he did, 
but refuſed to account to D. alledging that the 
partnerſhip of A. and B. was indebted to him alſo; 
whereupon D. brought his bill againſt C. and 4. 
for a diſcovery and account, charging alſo that B. 
was out of the kingdom, which was proved by his 

artuer A. whom plaintiff examined as a witneſs. 

t was objected by defendants” council that perſons 
were wanting who ought to be made parties before 
an account could be directed, viz. C. the joint 
owner of the cargo, and B. the partner of A. : and 
as to A. it was contended that he was improperly 
made a party; and that being examined as a wit- 
neſs he ought to have his coſts. Per cur.— C. is not 
a neceſſary party to this bill, E. the factor having 
admitted the produce of the tobacco to be in his 
poſſeſſion, and that he had kept diſtinct accounts. 
As to B. it was ſufficiently proved that he was out 
of the juriſdiction, and defendant is precluded from 
objecting that he was not a party. Decreed the 
produce of the tobacco to the plaintiff, and that 
A. ſnould have his coſts. 


121. To a bill by an aſſignee of a judgment, the 
aſſignor is a neceſſary party; for the aihgnee has 


only an equitable title. 


122, A truſtee in a will who releaſed and never 
acted ought not to be a party in a ſuit to ſet aſide 
the will on the ground of fraud, and therefore need 
not anſwer as to the charges of fraud in which he 
is not perſonally implicated. 


123, Where 
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party ; March 1701, cor. Thurlow, C. 


Lilia v. Air, 1 Vg. jun. 278. 


17 May 1791, cor. Thurlow, C, ' 
Wainwright Watt man, 
1 Pe. jun. 313. 


M. 1791, cor. Thurlow, e. 
Parſons V. Neville, 
3 Bro. Cb. Ca. 365, 


H. 1792, cor. Zuller, J. abſ, C. 
Weymouth v. Bowyer, 
1 Ye. juni 417» 


2 May 1792, cor. Thurlow, C. 
Cathcart v. Lewis, 


1 Vef. jun. 463, 


T. 1792, in Scacc. 
Richard ſon v. Hulbert and anct , 


3 Ar. 65. 


462 B—1 ; 


T.y 92, cor. Ldz. Comrs. 
Girty v. Parker, 
4 Bre. Ch. Ca. 38. 


. x in Scace. : 
Griffon: Archer & als 


2 Aft. 478. 


M. 1795, in Scacc. 
Blake v. Ju, 3 Auftre O51, 


25 Mar. 1796, cor. Loughb. C. 
France v. France, 3 Ve. jun. 75. 


27 July 1796, cor. Loughb. C. 
2 <a Ducheſs of Rutland, 
3 Ve. june 2334+ 


: T. 2796, in Scace. 
Faithful v. Hunt, 3 Anſtr. 751. 


F. 1706, in Scacc. 


Bill. WC : 


123. Where a legacy is given to 2 charity, it is 


not neceſſary to make the Attorney-General a part 


to a bill for an account, c. 


124. In a ſuit againſt aſſignees, the bankrupt 


may be examined as a witneſs, and therefore 
ought not to be joined as a party, and haraſſed by a 


ſuit in which he has no intereſt, 


125. One of two joint executors and reſiduary 
legatees aſſigned his intereſt and did: the aſſignee 
filed a bill to have half the reſidue transferred to 
— The e of the aſſignor need not 

e a party unleſs there appear any doubt of the 
validity of the aſſignment. : 


126, Bill by one truſtee of ſtock againſt the 
other to compel him to replace it or give ſecurity 
according to his engagement entered into when 
the plaintiff joined in transferring the ſtock into 
his name : demurrer, for that the ceftuy que truſts 
were not parties, over-ruled with coſts, it appearing 
the demurrer was only put in for delay, and to 


cover a breach of truſt, 


127. Bill by deviſees in truſt to ſell, for a ſpe- 
cific performance of an agreement to purchaſe: 
exceptions were taken to the report in favour of 


the title, that the perſons entitled to the purchaſe- 


money (ſubject to debts, legacies, and other 
charges) were not parties. Lord Chancellor was 
of opinion they ought not to be parties to the con- 
veyance; and if they were, their covenant ought 
to extend only to their own acts and thoſe of the 


deviſor, not to a general warranty, without a ſpe- 


cial contract for it: but as the point muſt come 
properly upon objections to the conveyance, the 
exception was over-ruled upon the form. 

S. C. Bill by deviſes in truſt to ſell for ſpecific 
performance of an agreement to purchaſe ; that 
the heir of the deviſor is not a party to the ſuit is 


not matter of exception to the report in favour of 


the title. 


128. In a deviſe to ſell and the produce to be 
divided, all the perſons intereſted in the fund muſt 
be parties, although the land is fold before the 
ſuit. 


129. In a bill to-eſtabliſh a contributory mod 


Jearr v. Trinity —— all the perſons liable to the contribution need not 


3 Ar. 70 D + 


be made parties. 
4 S. C. 


ns << a TDH SE « 8 a 


. Parties. | B—- 463 
S. C. In a bill to eſtabliſh a modus where the 


; rectory is an eleemoſynary foundation, of which 
the king is viſitor, the Attorney-General need not 
be-made a party. | 

t | 

2 130. The court ordered a bill of forecloſure to H. 1797, cor. M. R. 

* ſtand over to make a judgment creditor (who was N of Pincbofer v. Beavery 
the only incumbrancer not before the court) a nn 
party; but would not lay it down as a general rule 

J that all incumbrancers in all caſes muſt be parties, 

e leſt it ſhould arm mankind with a ſhield to ward 

J off a forecloſure, 

t 

0 | . 

Sec. 2. In what Caſes the Complainant's 
Remedy is properly at Law, and his 

ill in Equity is conſequently dif 

5 Bill in Equity is conſequently diſ- 

n miſſible. 

0 | 

s 1. THE huſband's executors being ſued at M. 1682, Cane. = 

4 law for goods bought by the wife whilſt nas * 1 Vern. 71 

0 ſhe lived ſeparate from him and had a ſeparate , Scott v. v E 4 
maintenance (which was known to the tradeſmen, 1 Sid. 109. ; 
who truſted her). Upon a bill by the executors 

. for an injunction, it was denied, they having a very 

c good defence at law. | 

2 2. Defendants complaining that they could not M. 1684, cor. North, C. 8. 

r have a fair trial in the county where an action was ns . v. Andover 

8 laid againſt them, brought their bill to change the — LILLE 

— venue, which was diſmiſſed (a). | 

: (0) Ie does not appear why this bill was diſmiſſed; but probably the court thought the remedy was 

- Ft Wille Tyrringham's caſe (1) the venue was changed upon a bill brought purely for that 

0 purpoſe, Sir William being ſo powerful in the county of Bucks that right could not be hed againſt him 

there; but it was on condition that if plaintiff had a verdict he was to have no colts, 

= (1) Cited in Earl of Winchelſea v. Noreliffe, 1 Vern. 439. 

0 3. A feme covert heir at law and her huſband T. 2697, cor. Somers, C. S. 

it (not conuſant of their right) being drawn in to Preſton r Ur, 

is execute articles for ſupplying the defect of a ſur= Ef. . 55. vl. 1, 

f render of copyhold lands to the uſe of a will where- Ve Young v. Clerk, Prec. ia 


by they were deviſed to the plaintif. Maſter of 3 — 


the Rolls would not decree the articles of a feme weale, Prec. in Ch. 560. Savage 
e covert for —— her inheritance to be carried v. Taylor, Ca. temp. Talb. 234. 


into execution z but diſmiſſed the bill, and left the — 4 — 8 rr | 
10 plaintiff to his remedy at law: and on appeal Lord Carol v. Chamberlain, 14 July 


Somers affirmed the decree, upon the ground of the —＋ ons & Red of Los & 
. . 2 2 0 » Ca. . 0 „It 
fraud, without regarding the inheritance of the ph, 2 Bre. Pc. . 2 Vin 


ſy . 2 Vin. 
wite, Abr. 533. pl. 33. Cole v. Cib- 

Xx | f bons, 3 P. Wms. 290. 

7 4. A 
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M. 1701, Cane. 


oo os { 2, 
4. A part-owner of a ſhip' borrowed money of 


. + plaintiff upon a bottomry-bond, payable on the re- 


1 £4. Abr. 372+ PA. 7. ; 


P. 1708, cor. Cowper, C. 
Wallis v. Everard, 
3 Che Rep. 1621. 


P. 1714. cor. Parker, C. 
\ * Hilton v. Lord Scarborough & al. 
2 Eg. Abr. 171. Pl. 2 


4 Vine 425+ pl. 13. 


M. 1727, in Scacc. 


P. 1718, cor. Jekyll, M. R. 
Tichburn v. Leigb, 
2 Eg. Abr. 160. pl. 4. 
6 Vin. Abr. 365. #4. 14. | 


P. 1719, in Scacc. 
Diſney & al. v. Robertjon & al, 


Sic in Bond v. City of Exeter, H. 1718. Harding v. Ainge, 26 June 1719. 


turn of the ſhip from the Ea Indien. The Ea 
India Company broke up the ſhip in the Eaſt Indies, 
and the owners brought their action and recovered 
damages againſt the gen but not a full ſatiſ- 
faction. The obligee brought his bill to have a 
—— of his ſatisfaction recovered; but his 

ill was diſmiſſed, and he was left to recover at 
law, for equity will never aſſiſt a bond that carries 
an unreaſonable intereſt. 


5. Plaintiff, as adminiſtratrix to her huſband, 
brought her bill againſt his heir at law for ſeveral 
demands, et inter alia, for her dower. Diſmiſſed; 
the remedy being at law. 


6. A bill to be quieted in the poſſeſſion of an 
ancient ferry uſed with a rope over the river Ware, 
was brought againſt 20 defendants, (who had cut 
the rope,) to avoid the multiplicity of actions. Per 
Parker, C.— Plaintiff may have treſpaſs for cutting 
the rope. A ferry is in nature of a highway; and 
a bill does not lie to be quieted in poſſeſſion of a 
highway. A bill lies to be quieted in poſſeſſion of 
a common ; but that is of a different nature : this 
is a navigable river, and the rope to the ferry is an 
eb/iruftion to the navigation. If plaintiff has any 
ſuch right, there is a proper remedy at law. Bill 
diſmiſſed with coſts. 


7. A bill lies for diſcovery of treaſure trove ; but 
the plaintiff cannot have relief u,on it; for he 
might bring his action of trover, Bill diſmiſled 
with coſts. 


8. Bill to ſet aſide leaſes made purſuant to a 
power diſmiſſed, becauſe a matter purely deter minable 
at law, i. e. whether the power was well executed 
or not, And per Jetyll, M. R.— If a bill is brought 
for a matter properly determinable at law, though 
the legal eſtate is veſted in truſtees, the ce/fuy que 
truſt ought firſt to apply to the truſtees, to make 
uſe of their names at law before he brings a bill in 
equity; for a bill in ſuch a caſe is only neceſſary 
where the truſtees refuſe their names to be made 
uſe of in an action to determine the right. 


9. Bill for tolls for landing goods in plaintiſſ's 
manor diſmiſſed; his remedy being at law. 


10 Bll 
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10. Bill for eſtabliſhing a right to tolls for carts, M. 1720, in Scace. 

ts, coming into a manor, diſmiſſed ; it not ap- W 5d 

pearing that the place where the toll-bars were 8 

erected was within the manor. 


11. Bill for beaconage, (or lights for the benefit H. 1721, in Scace, 
8 of navigation,) diſmiſſed ; plaintiff's remedy be- Mor or Jo Ta 
| ing at law, Nu. Diſney . Bihar, 
EP Bunb. 41. Harding v. Ainge, T. 1719. City of Exeter v. Bond, H. 1718. 


12. Bill for a diſcovery and account of the NI. 2727, in Scace. 
quantity of coals dug under the plaintiffs glebe, T, Crompton & al, 
| and for ſatisfaction and an injunction to ſtay the 1 nes 1844 
| works. The court thought the plaintiff's remedy 1 Vern. 130. 
, was at law; but retained the bill till the plainti 
had aſcertained his title at law. 


13. Bill for a ſpecific performance of a contract T. 1722, cor. Macclesfield, C. 
for 1000 J. York Buildings ſtock, at 105 l. per cent., Aw t, 
diſmiſſed; for that this court will not carry theſe *, Eg. 32 TT" 
ſorts of contracts into execution, but leave the 
parties to their remedy at law for the difference; 
but no coſts; becauſe the defendant's anſwer was 
falffied in ſeveral particulars. 


14. J. S. agreed to ſell a wood upon his eſtate 5 May 17257 Dom. Proe: 
to V 7 — gave him a certain time for cutting and Se v. — 4 229 E al 
carrying it away. 'The purchaſer being interrupted Te Tre 
by perſons who pretended a title fo the eſtate after 
the death of 7. S. who they inſiſted was onl 
tenant for life, and therefore had no power to ſel 
t brought his bill for a performance of this agree- 


os 5 os 9 _ my = Wwnwy » or =» ou 


e ment. The court upon the hearing were of opi- 3 q 
d nion, that this was only a colourable agreement, 


ſet up in order to try the defendant's title in equity, 
which was properly triable at law; and therefore 


1 diſmiſſed the bill with coſts. But on an appeal the 

: — reverſed, and an iſſue directed to try the 

it ; . 

h 15. P. V. made her will in 1723, which was 7 Aug. 1725, cor. King, C4 

ie deſtroyed in her lifetime, and ſhe died inteſtate. 1 — 

e Plaintiff inſiſted it was deſtroyed by defendant, and OO?" WOW 

n defendant that it was done by teſtatrix. This mat- | 
V ter was litigated in the ſpiritual court; and admini- 

le ſtration was granted to defendant as next of kin. Bill 


to ſet up the will ; for that the ſpiritual court had no 
juriſdiction of a will deſtroyed in teſtatrix's lifetime. 
, Lord Chancellor infiſted that the ſpiritual court had Yide Swisd. 263. 
— and if the will was — by de- . 
| ant, plaintiff had his remedy by action. 
l Vor. I. 3 


5 


466 Bui a Bill, 33. 

H. 1726, Cant. 16. Defendant agreed by his note under hand 

Powell v. Pellets, to pay B. 2001. within two years, and him a 

N Abr. 239. th 3 reck of wheat, on condition he married his davgh- 

ter and ſettled lands of 'the value of * 

for her jointure. The marriage took „ and 

there was iſſue a daughter; but both mother and 

daughter died before the two years expired. Plain- 

tiff inſiſted it was an agreement proper for a court 

of equity to execute; and that he had married the 

defendant's daughter, and had been looking out for 

ſeveral purchaſes to lay out the 6oo/. and was onl 

prevented by the act of God. Defendant ;nfiſted 

it was a condition precedent, and to be wholly per- 

1 formed at all events before plaintiff could be en- _ 

titled to the 2007. ; and if any damages, he might 8 

have his action at law; that the plaintiff was not 2 

C | bound to lay out the 6o0/., and therefore there ad 
| («) Remedies ought to be re- were no mutual remedies (a). The court diſmiſſed 

ciprocal, the bill, but without coſts; for it was in plaintiff's | 

wer to have entitled himſelf to the 2g90/. when rec 

e pleaſed, by laying out the 600/., which not be- law 

ing done, he is not entitled to any relief. 


Id 4 om 


Þ K® &- 5B 


: 
T. 1727, in Scace. 17. Bill for ſuit of court to a manor and fee. my 
R farm rent, or law- day ſilver, at plaintiff's court leet, 
— diſmiſſed as proper at law., 


T. 1727, in Scace. 18. Bill for tithes, glebe, and right of common. 

Swectapple v. p of King for It appearing that the two latter points were proper 

n. Spencer at law, the court retained the bill till plaintiff 

4 al. 4 Nov. 1731. had by action aſcertained his title; and in the 
mean time would not decree the tithes, 


T. 1727, in Scace. 19. Bill to carry a voluntary deed into execution, 
PEI _ 6 Howerth, "retained until the plaintiff had tried his remedy at 
| A law, where the court ſaid his remedy was plain. 


M. 1729, in Scace. 20. Bill to diſcover whether defendant's huſband 


"eee — was 5 died worth 400, ſo as to be liable to pa _ a 
nerally with coſts, though the, MOTtuary 3 and praying relief, Defendant b) 


defendant had not demurred to anſwer admitted aſſets, but denied the cuſtom: 
the relief, but run iato a proof of and at the hearing the bill was diſmiſſed with cofts 


— as to relief ; becaule that was properly at law, or in 
the ſpiritual court: and in a bill againſt one perſon 
the right could not be eſtabliſhed. | 
P. 1729, in Scacc. 21. Bill to have the benefit and enjoyment of 1 
py * nb, — "gy water-courſe diſmiſſed, as being proper at law. 
. et ; 0, 
1 Feb 1730, Dom. Pre. 22. To a bill brought to recover a ſum of mone) 1 


9 3 3 3 upon a policy of inſurance, the defendants 3 


4 
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red, becauſe the plaintiff's remedy was at law. 
Demurrer allowed. C- 


| 23. Bill for diſcovery and relief, ſuggeſting, 2 Webs 


that the defendant broke into inteſtate's room, and _. « ini * v. Pannel 
took away ninety- nine broad pieces, c., diſ- py, Ay oat > 


miſſed ; the equity being denied, and the proper re- Bunb. 18. 


ew | Vide Counteſs . 
W Bladon, 2 Vern. > : 
24. Bill for an account of toll, and relief demur- M. 1733, in Scacc. 


red to, the demurrer allowed, the remedy being —_———— v. Word, 
proper at law. | [ 331. 


25. A bill will not lie to carry an award into exe= P. 1738, cor, Hardw. C. 
cution where the parties to the ſubmiſſion do not Tiempſon v. Noel & al. 
acquieſce in it, nor agree afterwards to have it exe- 3 bh. 6a. 
cuted ; but muſt be enforced at law. Bill diſ- 
miſſed. 


26. A court of equity will diſmiſs a bill for the 17. 1746, in Scree 


recovery of matters which are properly triable at — 5 
law, . : ens v. Hare. 


2 Cm. Rep. 694. 


27. Where the ſubject- matters of the ſuit were 13 June 1743, cor. Harde C. 
much entangled, and of long ſtanding, the court ie, 2 4th. 610, 
would not direct an account before the Maſter, but , y..,. 2 on 
diſmiſſed the bill, leaving the plaintiff to his remedy 
at law. | 


28, In general the court of Chancery will not 15 July 1746, cor. Harde. C. 
entertain a bill for a ſpecific performance of con- . g al. 
tracts for chattels, or which relate to merchandize, 8, Joſeph 2 5” = Ek 
but leave it to /aw, where the remedy „ — L P. Wms. 570. decrond 
more expeditious ; but in the preſent caſe the „e — — or 
— 2 quo being final, but to be made complete — A . — : 
by ſubſequent acts, a bill to carry it into execution fince the conſtant rule not to te- 
was allowed. win es 6 bl, 

S. C. The court ought to weigh with great 
nicety caſes of this kind, before they determine the 
bill proper, where it is a mere perſonal chattel. 

S. C. Every agreement of this ſort ought to be 
certain, fair, and juſt, in all its parts, or the court 
ncery will not decree a ſpecific performance. 


29. Bill for a ſhare of prize-money, diſmiſſed, 22 Nov. 1748, cor. Hardw, C. 
the ſum being certain, and the remedy entirely at r C. Og v. Admiral Haddech's 
law, not againſt the defendants, but againſt the 2 p 


agents who had paid the money wrongfully. 


30. A. left money in his banker's hands, and 11 Dec. 1749, cor. Hardw. C. 
took their ſhop-notes, o_—_ he afterwards loſt ; ln v. Child, 1 % 341. 
2 but 
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but they never appeared for payment. Seven 


years afterwards, A. being dead, his widow infiſted. 


on payment by the bankers, which they refuſi 
ſhe filed her bill, without any affidavit of the lo 
or offer of an indemnity. Bill diſmiſſed, plaintiff's 
remedy being only at law, where Lord Chancellor 
had no doubt but an action could be maintained, 


32 Joly 1751, cor. Hardw. C. 31. Bill by an attorney and ſolicitor for buſineſs 
Parry v. 2 Ambl. 109. done; defendant demurred, plaintiff's remedy 
+ 9+: being at law, or to this court in a ſummary way, 

Demurrer allowed. 


[ 


19 Feb. 1776, Dom. Proc, 32. To a bill brought for ſetting aſide certain 
ay ys _— 0 3 leaſes, as being improperly made, the defendant 
ee Debi een HS leaded, that the queſtion was properly deter- 

7 Bro. P. C. 374 
| | minable at law only; and the plea was allowed. 


H. 1779, cor. Thyrlow, 23, Where an original right is merely of legal 
„ 1 — al. juriſdiction, the death or wg of parties will 
r not ſupport a bill in equity. They muſt purſue 
7 79 pp 8 cy pu 
e Biſhop v. Church, 2 Vel. their remedy at law. Bill diſmiſſed. | 


00. 371. 


Nee ; An action at law was brought in the principal caſe. VerdiQ for the defendant, Motion for 
à new trial (on argument) refuſed. Yide Dougl. 356. 


F. 1779, cor. Thurlow, C. 34. A bill will not lie to have an iſſue to aſcer- 
Lan Luke v. Saike Leonard; tain the boundaries between two pariſhes, Bill 
1 e  diſmſiſed. 

Lord Chancellor ſaid, if he ſhould entertain this bill he did not know what caſes would be peculiar to 
eourts of law. Where the tenants of a manor claim a right by cuſtom, the right of all is aſcertained 
by the trial of one; but here the pariſhioners have no common right in the boundaries of the pariſh. 
It would be to try the boundaries of all the pariſhes in the kingdom on account of the poor lam, 
Theſe iſſues are uſually by conſent, | 


H. 1783, cor. Thutlow, C. 35. A bill in equity does not lie againſt ſeveral 


Beuverje v. Prentice, tenants of a manor for quit-rents, where the part) 
4 11 * 3 has a remedy at law. Diſmiſſed with coſts. 


Eq 7 
Vide Collett v. Jacques, 1 Ch. Ca. 79. Davy v. Davy, 1 Ch. Ca. 144. 1 Roll. Abr. 375+ 478 
Finch. 241. 256. Holder v. Chambury, 3 P. Wms. 255. Benſon v. Baldwyn, 1 Ack. 598. 


See poſe, ſ. 8. Of Bills for a Diſcovery and Relief. 


See poſt, 1. 10. Of Bills to eſtabliſh a Cuſtom, or 
be quieted in Poſſeſſion of a Right; and therein 
of Bills of Peace, and of the Examination of 
Witneſſes in perpetuam Rei Memoriam. 


See alſo pf, tit. Demurrer. 
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Sec: 3. Of original Bills praying Relief, 
and where ſuch will lie. | 


1 Bill may be brought for ſolicitor's fees only, M. 1683, cor. North, C. 5. 


if for buſineſs done in Chancery ; and ſo it £4 * 2 
may where the buſineſs is done in another court, Ez. A. om ok 4 
if it relates to another demand made by the plaintiff 


in Chancery. 


2. Defendants complaining they could not have M. 1684, cor. North, C. 8. 
a fair trial in the county where an action againſt N £m Heſpica!'v. — 
them was laid, brought their bill to change the > How. 267. 
venue. 4 1 ; 

But in Sir William ingbam's caſe, cited in Sl Willem Tyrrlaghaz'reaft, 
this caſe, a bill was — purely to change the ted in Earl ot k 
venue, complaining that Sir William was ſo power- _— 
ful in the county of Bucks that right could not be 
had againſt him there. Per cur. If Sir William 
will not conſent to a trial in the county of Salop, Ls 
the court will decree it, but with this, that if the 
plaintiff has a verdict it ſhall be without coſts, 
and if againſt him he ſhall pay coſts, 

3. A bill in equity lies to reverſe letters patent — 1684. Cane 


eneral v. — . 


obtained by fraud. 1 Vern. 277. 1 Eg. Abr. 75. ft. 1. 


4. A bill in equity will not lie to compel a lord H. 1685, cor. Jeffries, e. 
of a manor to permit the plaintiff to bring a plaint Abbe nw, — 21. 
in the Lords' court in nature of a writ = error to Lord Chancaltha; 6a, if there 
reverſs an erroneous common recovery ſuffered ba been any error in an adver- 


in the Lorde 
* court, equity would have, Ates, but no i duft. 


5. A bill in equity lies for recovery of ancient, H. x685, cor. M. R. 
quit-rents, though very ſmall, as 27. or 3% per Curv. Fol, « Fern. $596 
annum, and if proved to be conſtantly paid, the neon — — — 
court will decree payment, or will direct an iſſue a eat of 15 d. per ann. 
to try whether any and what rent is iſſuing out of 


all or any of the lands mentioned in the bill. 


6. An executor being deſirous to apply the aſſets H. 1688, cor. Jeffries, C. 
of the teſtator, as far as they would go, in ſatisfying Bec v. Arles, 2 Vern. 37. 
the teſtator's debts, brought a bill againſt all the E. A. 75. Pl. 5. 236. fl. 3. 
creditors, that they might if they pleaſed conteſt | 
each other's debts, and that their preference might / 
be ſettled. Defendant being a creditor demurred, 
for that the bill contained a multiplicity of matter 
wherein he was not concerned. — over- 
ruled, and held a proper bill, and a ſafe way for an 


executor to take. 
Hb3 Though 


40 B—1 
15 Mar. 1701, Dom. Proc. 


Tide cui V. Cbolmley, 
Calles P * C. 166. 


. 16 April 1702, Dom. Proc. 8. One party exhibits a bill to be decreed to 4 


» 


a 2 | 
7. Though a party improvidently tender an 
iſſue at law as to one ſubſtantive fact, he may 


notwithſtanding put his caſe on a different ground 
by a bill in equity. hs 


Hamilton and another v. Stepbenſen matter about which an award had been made, 


S Uz. 0 
Pay Colles's P. C. 209. 


without taking notice of the award, and the other 


party inſiſts on the award; and then the firſt party 


files a ſupplemental bill, ſtating and objecting to 
the award, and the other party exhibits a bill to 
carry the award into execution. The court decreed 


upon the matter of right originally inſiſted upon, 


* 


T. 1704, Cane. 

Kent v. Bridgman, 
a Eg. Abr.159. pl 1. 243. pl. 10. 
rec. in Ch. 233. S. C. which 
ſays, the defendant in equity de- 
murred to the bill, which was 
over-ruled ; and then defendant 
anſwered, inſiſting on his pro 

perty, &c. . 


and left the matter of the award open to each party 
to take his legal remedy; but the Lords reverſed 
the decree, and ſent back the cauſe, that both 


|  eauſes might be heard upon the whole matter, 


9. A. recovered a judgment againſt defendant's 
father, and plaintiff (the ſheriff's officer) levied 
20 J. on goods in the father's poſſeſſion. Defendant 
brought trover againſt plaintiff, pretending the 
goods were ſold to him by a bill of ſale, but on 
evidence the ſale was proved fraudulent, where- 
upon a verdict was given for defendant (at law); 
but for want of his proving a copy of the judgment, 
as it was held he ought, the jury for that reaſon 
only found for the plaintiff, On a bill brought for 
telief, defendant (in equity) by his anſwer inſiſted 
on his property under the bill of ſale and recovery 
at law, where the matter was properly triable, and 


| relied on that without going into proofs 3 but 


1 in equity fully proved his caſe, and that 
the judge altered his directions only for want of 
proof of the judgment, and diſproved the anſwer in 
ſome particulars. A perpetual injunction was 
granted againſt the judgment, and the defendant 
to pay coſts; for though it was examinable at law, 
it was ſo in equity too: and plaintiff having ſet 
out the whole matter and proved it to be true, if 


It were not ſo, the defendant might have diſproved 


P. 1714, cor. Harcourt, C. 
Nicholſon v. Maſters and ot bers, 
2 Eq. Abr. 203. pl. 2. 

4 Vis. Alr. 529. fl. 9. 


= -. 


10. Bill againſt ninety pariſhioners by the exe- 
cutrix of one of the churchwardens of V., to be 
reimburſed the money laid out by the teſtator as 
churchwarden, for rebuilding the ſteeple of the 
church. Objected, that this matter was proper 
for the ecclefaſtical court only | 

But by Harcourt, C.—The plaintiff is proper for 
relief here; and there are many precedents of — 


8 £55385 2G 


2 „ „ „ 


Err 


S* 


, hh eee US 5 WW WW GY we WP 


© 4. Original. 
like nature; one in the time of Cowper, C. againſt 
the pariſhioners of Saint Clement's for the organ in 
the church, and many more before; and decreed 
that the pariſhioners ſhould reimburſe the plaintiff 
the money laid out by her teſtator with ih and 
the ſame to be raiſed by a pariſh rate. 


11. A bill may be brought on behalf of 2 H. 8 cor, Comper, C 
child in ventre ſa mere, for an injunction to ſtay 1 
waſte. | VidePalmerv. Cracroft, 2 Vern. 578. 


12. A bill does not lie for an owner of a quit- M. 1716, cor. Cowper, C. 


rent, in order to ſettle what proportion his quit= g 7 


rent ſhall pay to the land-tax ; ſuch a bill was diſ- 4 : 
miſſed with 47 he this caſe, | | "Y 1 


13. Defendant agreed with plaintiff to transfer M. 1719 co, Parker C. 


19, 
to him 1000 J. Saut h-Sea ſtock on 20th November ' _ og 1% 
at the rate of 104/. per cent., and gave him a pro- . 42? ef ap F 


miſſory note for ſo doing, and received two guineas 2 f. Vn. $70. and + 
of plaintiff in part of conſideration money; but gy bag ing nomine 


defendant in drawing the note had put in the uſual . Prec. in Ch. 534. S. C. 
words, „ or pay the difference,” which plaintiff cited nomize Scould v. Butter, 
ſtruck out, and then defendant ſigned the note. 
Afterwards, and before the time of delivering the 
ſtock, the South-Sea ſtock roſe in value, and de- 
fendant did not deliver the ſtock at the day, but a 
few days after offered to pay the difference, and 
ſubmitted ſo to do by his anſwer, but plaintiff in- 
fiſted to have the ſtock actually transferred to him. 
Jen. Maſter of the Rolls, decreed a ſpecific per- 
rmance of the contract, and that defendare do . 
transfer the ſtock, and pay the dividends ſince () So Cappur v. Harris, 
20th November ; the plaintiff to pay intereſt for the fund, 135- but caſes of this kind 
money to that time, and to have his coſts, But — — 
on appeal, Parter, C. reverſed the decree, _ —— — cons 
ing, that he would always diſcourage bills of that Cet — 
kind (a); but ſince the — did ſhuffle with —— NN 
plaintiff, — — _ to pay him the — — 83 — 333, 
till two months after the day, he would not diſmiſs 3 PI ay FY- 
the bill; but direQed the Maſter to inquire what — — 


the difference was at the day, and defendant to it has been the conſtant rule not 
to entertain a bill for a ſpecific 


pay it with intereſt, but no coſts. | performance in caſe of a chattel. 


14. In acafe of a bargain for corn, to be delivered T. 1720, cor. Parker, C. 
on a day certain at ſuch'a market, at a certain „, g f, 
price, and the corn is not delivered according to * Eg. thr. 166, 71 K 
contract, the buyer ſhall I a bill in equity 
compel the ſeller to a ſpecific pertormance of this 
agreement, but he ſhall be left to his remedy at 

Hhg law 


| law for breach of the agreement to recover da- 
mages; i. e. the difference between yhe price 


agreed on between the parties, and the price of 


corn on the market-day, 


T. 17235, cor. M. R. 1 5. A bill in equity lies to recover back mo 
Colt & ol. v. — and paid on a bubble, as in this caſe, againſt the pro. 


anot 2 : . 
* jectors of a bubble called The Land Security and 
—V \@Þ 2 — Oil Patent. iy 
fl. 2734, cor. Parker, c. 16. An ejectment was brought by A. upon a 
Hack v. Leonard, leaſe ſor years made to B., rendering rent, with a 
4 2 7 . clauſe of re- entry on non-payment, and for non- 


performance of the covenants; the breach was 
aſſigned generally for non- performance of the co- 
venants in the leaſe, and A. proved a breach of 
, | covenant for not keeping a barn well thatched; 
whereupon A. had a verdict, and B. was turned 
out of poſſeſſion ; and then A. died. A bill was 
exhibited againſt A.'s adminiſtrator to be relieved 
againſt the verdict, and to have a new leaſe granted 
for ſo much of the term of the firſt leaſe as was un- 
expired. Lord Chancellor ſaid, he could not ap- 
prehend what damages the adminiſtrator could 
ſuſtain, if the lefſee ſuffered the buildings to be out 
of repair, ſo as he kept the main timber from bein 
rotten, and left all in good repair before the end 5 
the term. Therefore it was referred to a Maſter 
to ſee what damage was done (if any) by not» 
performance of covenants, and at what time. 


F. 1924, in Scacc. 17. Bill to be relieved againſt a judgment at 
Ve . Manſell, law, though the matter foggeſted — E 
. 178. defence at, law. Plaintiff was relieved, and an 
injunction granted to ſtay execution on the judg- 

ment, 
M. 1714, in Scace. 18. Bill brought for a preacher's penſion only; 
Bailey v. Cornes, the ſuit was compromiſed, but it was admitted that 


N 183" $19. 146. a bill would lie for a penſion only. 


1 Keb. 523. 562. Co. Litt. 146. 2 Inſt, 491, 2 Cro. 666. 


H. 1925, cor · King, C. 19. A bill to compel truſtees to enter to preſerve 
_ * contingent remainders, is of the firſt impreſſion, for 

= 15 2 163. 2 their title is merely at law; but every remainder- 
man hath a right to come into a court of equity, 

and pray the aid thereof, to compel perſons to 

bring in the deeds and evidences relating to the 


eſtate, 


6 Mar. 2726, Dom. Proc. 20. Equity will never ccuntenance demands of an 


Walker v. Gaſcoigne . . . . K 
2 EA. Abr. 161. pl. 13. unfair 85 60 e; as in this caſe, where it was — 
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ing at auctions to enhance the pri Gre. Rud. Lew, | 
ors urea ——j—— Fide 2 % 


againſt juſt and fair demands. In an account, a 
croſs bill for ſuch purpoſe was diſmiſſed with court's, 


colts, 
21, A bill in equity lies to have a trial at law 37 OQ. 2746, Cane, 
for the bounds.of a manor. —__ 2 


| 2 Eq. Abr. 161. K. 12. 
On ſuch a bill each fide muſt give notes of the bounds they claim; Ard 2 different 
from the notes given by either fide, thoſe different boundaries to be indorſed on the peſlaa. Vide the Bi 
of Durbam's caſe : and ſo it was ordered in the preſent caſe, only it being a trial at bar, it was 
to be indorſed on the habeas corpus. Same order made Nov. 4, 1726, Hughes v. Geames. Jbid. 63. 


22. Bill to be relieved againſt a forfeiture for . 9726s cor. King, C. 


non-payment of rent, by a tenant at a rack-rent, v. Knight, 
after a recovery in ejectment. Decreed, that upon 77 8. uh | 


ment of the rent and coſts at law and in equity, Lord Chancellor aid, he did 


defendant do make a new leaſe for the. remainder „ gig HA in — 
of the term to plaintiff; but a covenant to be in- bot the pre — ter 


ſerted for the tenant to repair during the term, for him. 


though no ſuch covenant was in the former leaſe. 
23. In ſome caſes a bill in equity lies to be re- NI. 2727, cor. M. R. 


| hieved after a verdict at law; for per Maſter of the Counteſs of Cain . Gifford, 


Rolls—Although the court ought to be very tender 5 3 ER 
how they help a defendant after trial at law, in a 
matter where ſuch defendant had an opportunity to de- 
fend himſelf (a) ; yet there are caſes in which equity (a) Where one recovered in 


will relieve in a matter where the defendant at law over againſt a — - = 


might properly have defended himſelf: as, if the plain- fanen Copa, Haiadc . 
. —— —— 
ward: finds a receipt under the plaintiff's own hand — 2 13 * Fr 
for the money in queſtion. Here the plaintiff re- Langdon v. * im Company, 
covered by verdict again/i conſcience ; and though Prec. in Ch. 221. T. 1703. 
the receipts were in defendant's own cuſtody, yet 

not being then appriſed of it, he ſeems entitled to 

the aid of equity, it being againſt con Fence that the 

Plaintiff ſhould be paid twice. So, if the plaintiff*s 

own book appear to be croſſed, and the money paid befere 


the action brought. 


24. A bill in equity will not lie to redeem a H. 1748, cor. M. R. 


. ; Rakefiraw & al. v. Brewer 
mortgage of chambers in an inn at court (where 1 go pr emp 


the fludents are to enjoy quiet without diſturbance); but 2 . Wm. 511.7 al 


the plaintiff muſt apply to the Bench; and if not , Scl. Ca. in Ch. 5 5 6. 
p 


n 
redrefſed there, then to the judges of the ſociety: There it h ſaid, bis 
and the courts at V. 2 have always ya — Gaye tag X —_ 
clined (a) meddling therein. In the preſent caſe, not determine in the matter, but 
the Maſter of the Rolls ſaid he would not meddle PO ——__ Po 
vith this title to chambers, which was 3 the ſecietics of law, that all theit 
ut 


\ 


474 os - Bill. 93. 


Ciſputes might be terminated But the Benchers themſelves. having recommended 
amongſt themſelves. And that it to plaintiffs to come hither, and left them at li- 


Lord Keeper Wright refuſed berty to make this application, his Honor was of 


bear ſe of thi te, and 
r opinion the bill was proper, and decreed a re- 


the preſent caſe the court deter- | 
* — das Heated demption. ug; affirmed, upon an appeal (5), 
the Bencbers to ſettle what was due by Lord King, 12th July 1729. | 

for principal, imereſ, and cofts, | 

and ts take an account of the ſeveral receipts and allowances. SOR | 

(a) Rex v. Gray's-Inn, Dougl. 340. (5) Upon the ſame principle are the caſes of Keech v. 
| „ 1 Eq. Abr. 741. pl 7. Taſter v. Marriott, Ambl. 668. Raw v. Chicheſter, Ambl. 715. 
Owen v. Williams, Ambl. 734. Lee v. Lord Veruon, 7 Bro. P. C. 432. Pickering v. Vowles, 


1 Bro. Ch. Ca. 197. 


II. 1748, cor. King, C, 23. A bill will lie againſt the heir only for fa- 
1 — tisfaction of a bond, if the executor is out of the 
Vide Bowyer v. 4 „1 Vern. kingdom. 

95 Jackſon v. Rawlins, 2 Vern. 195, Cock v. Croſs, 2 Lev. 73. Haight v. Langham, 3 Lev. 300- 


8. C. Or if he would not adminiſter himſelf, 
and oppoſed the plaintiff in taking out adminiſtra- 
tion, as principal creditor. 


P..1729, in Scacc. 26. Bill for tithes will not lie by a perpetual 


Price, Clerk, v. Pratt, Bunb. 273. curate, for he has no apparent title, and his appoint- 
ment 1s in its very nature revocable at law. 


M. 1 mu cor. King, C. 27. A bill will not lie againſt the fire-offices, to 


7 
Fi . Brocas, - 
as 1327 6. recover a loſs upon a policy occaſioned by fire, 


Fan, Abr. 13. pl. 17. 0 
r quarter-day for paying the premium) elapſe 


without paying it: but if the offices accept their 
premium after the 15 days have elapſed, the court 
will hold them to their policy. 


\ * ; 
I. 1232. cor. King, C. 28. A bill cannot be brought by a ſingle cal. 
4 _ — „ holder to be relieved againſt an exceſlive fine, be- 
A Þ. Was. 1 4 cac'auſe this ought to be tried by a jury: but a bill 
Vide Middleton v. Jackſon, may be brought in order to ſettle a general fine to be 
2 — — paid by. all the copyhold tenants of a manor, to pre- 
Roberiſon, =o Baker v. vent a multiplicity of ſuits. And Lord Chancellor 
Rogers, — 3 Bag ſaid, with this diverſity were the caſes to be under- 
— d 8. Bourrie v. ſtood of Middleton v. Jaciſon, 1 Ch. Rep. (S vo.) 333 
Prentice, 1 Bro. Ch. Rep. co. and Popham v. Lancaſter, ib. 96. Bill diſmiſſed in 
| : this caſe with colts. | 


M 1732, Cane. 29. If a man claims lands in equity, but knows 
— ue not the bounds, equity will grant a, commiſſion to 
* 8 85 aſcertain them, when the right is eſtabliſbed: but if 
the right be not ſettled, the party will be left to his 

temedy at law. | 


30. A 


where the aſſured lets the 15 days (allowed beyond 
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30. A bill in equity lies not for a ſatisfaFion T. 1733, Cane. x 
* nw the thing ſounds in damages ; though — Bovey v. Tr 

to confirm a cuſtom. 4 | 


31. A bill lies to compel a ſpecific performance T, 2733 cor. M. R. 
of an award to convey an eſtate (a) where the 2 
parties ſubmitting has received the money, in con- , 1 — 
6deration whereof he is to convey the eſtate ſued (a) N; Theſe Ne my 
10 


ſor; and the court will give coſts, it being a defence or have been uſual, 
2gainſt conſcience for the defendant to take the — gem ore, - 


money, and then refuſe to perform the award. is improper ; but where the award 

' is to do any thing collateral, as in 
the preſent caſe, it is highly reaſonable the defendant ſhould make the conveyance ; and the rather, for if 
the plaintiff. had ſued the bond at law, defendant would have been relieved in equity againſt the penalty 
upon a guant. damnif. ; ſo that ſuch a decree as the preſent prevents a ſuit in equity. 


32. Though a bill in equity lies to recover a P. 2734, cor. Talbot, C. 
ſmall quit-rent, 2 it ought to appear that plaintiff —_—_ v. a 
has no remedy for the ſame at law, as where the 3 f. -A. — 2 
lands out of which it is claimed are uncertain (a), (e) Bouverie v. Prentice, 1 Bro. 


or the days on which the ſame is payable are un- — n 


certain alſo. | | of Bridgwaterv, Edwards, 4 Bra, 
S. C. A lord of a manor brings à bill againſt a P. C. 139. Duke of Leeds v. 

tenant to hold a down belonging to the manor, 1 1 — 4 of 

diſcharged of a right of common thereto. This is tion, 2 Bro. Ch. Rep. 338. pry 

an improper bill, _—_— _ 3 may by the 

ſame reaſon bring a ſeparate bill againſt every tenant ' 

of his manor making the like claim (6). Me — ee Boſton v. 


— Bunb. 101. Mayor of Vork v. Pilkington, 1 Atk. 232. Lord Teynham v. Herbert, 
2A 3s 4 


33. A bill in equity lies not to compel the per- P. 1734, cor. Talbot, C. 
formance of an agreement to pay money in conſi- g 8 
deration of having ſtifled a proſecution for felonyz f,. „ 
fſecue, if to ſtop a proſecution at law for a fraud, (a) Yds Cole v. Woollaſton, 
matters of fraud being cognizable and relievable as 2 Wm. 186. Stent v. Lille, 


well in equity as at law (a). TOI 


34. Where a title depends on the words of a T. 2734, cor. Talbot, C. 


will, this is as properly determinable in equity as Tanner v. Wiſe, 3 P. Wau. 256. 
by a judge and jury at nit prius. : % hy Tab. ah 


35. A bill will lie to ſecure the benefit of a con- 2 1734s cor Talbot, C. 


tingent intereſt, deviſed over; and in ſuch caſe 3 E& ol. 
the coſts ſhall be paid out of the aſſets of the teſta- p71, Stain v. 1 2 p. 


tor, who by his will has occaſioned the difficulty, Was. 421. 


36. A bill lies to compel the delivery of an altar- 22. 72 cor. Talbot, C. 


piece undęfaced, or other curioſity in ſpecie. 7 2 — Cookſon, 


o. 
2 Eg. Abr. 164. pl. 28. Vide Cud v. Rutter, 1 P. Wms. 570. Colt v. Netterville, > P. Was. 30g. 
Puſey v. Puſey, 1 Vern, 273. cited in argument on the part of defendant. 


37. Cre. 


76 BAI 


Bill. 53. 


M. 1736, cor. Talbot, c 37. Creditors may have a bill for relief againſt 
Morrics v. AN. England, executors, | | | 
Ca. Talb. 417 
2 Eg. Abr. 164. Pl. 29. W, Kel, 43- 2 a 
P. 1737, cor. Hard. C. 38. Praying general relief by a bill is ſufficient 
Gb Martin 2 Aik.3- though the plaintiff ſhould not be more explicit in 


% 


16 Dec. 1733, cor. w. C. 
Roberdean v. Raus & Ux. 
x Mth. 543+ 


the prayer of his bill; and Mr. Robins a'very emi- 
nent counſel uſed to ſay, general relief was the beſt 
prayer next to the Lord' rayer. 

ut per cur.—In this caſe general relief is prayed 
in one part of the bill, and particular relief in 
another; it muſt therefore ſtand over to be 


* - amended, paying the coſts of the day. 


39. An infant by his next friend may bring a 
bill for an account of rents and profits againſt a 
perſon who keeps poſſeſſion after the death of the 


infant's anceſtor. - 


P. 171 Canc. | 
Sir * ebb V. Banks, 
2 Eg. Abr. 164 · Pl. 30. 


1 cor. Hardw. C. 
CO & al. 


2 A. 306. 9 Med. 297. 


28 June 1742, cor Hardw. C. 
Bennet v. Vade © al. 
2 th, 325. 9 Mod. 312. 


52 4 Nov. 1743. cor. Hardw. C. 
Bromley and others v. Goodere, 
, and otbers, 1 Ath. 76. 


| 28 Ap. 1744, cor. Hardw. C. 
Der mer v. Forteſcuc, 3 Att. 132. 


40. A bill lies not to aſcertain —— of a 
manor in part, unleſs plaintiff eſtabli 
what ſhares he A F 8 8 


41. Mortgage-deeds were put into defendant's 
hands to receive the princi ond intereſt, but he 
pawned them to another of the defendants. De- 
creed the deeds to be delivered up, as upon the face 
of them it appeared the pawner could have no pro- 
perty in them, and held plaintiff's bill in equity 
was proper; for had he brought trover for the 
deeds, he could only have had damages for the de- 
tention of them, and not recovered the deeds 
themſelves. 


42. A perſon may bring a bill with two dif- 
ferent aſpects, that if one fails the other may as 
effectually anſwer the purpoſe for which the bill 
was brought. | 


43- Where bills are brought to ſettle the de- 
mands of creditors in bankrupt- caſes, the rule of 
determination is the ſame as if heard upon peti- 


tion. 


44. Bill for an account of the rents and profits 
of an eſtate which had come into the poſſeſſion of 
the plaintiff, Lord H. ſaid, if the plaintiff had not 
made ſuch a caſe as will entitle him to an account, 
praying general relief will not entitle him. 


45. Truſtees 


— 4 4&4 & © 


7 2 


F 5 


8 S. 


8 w © 


S 7 aw=T 6: 0 w 2. 


E 7 


* Aa 


created voluntarily by the teſtator : but if it ap- 


\ 
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» Truſtees'to preſerve contingent remainders ir, Hande 

ring 6- bill to tay waſte for the benefie of the er 
contingent remainders: ſo may a ſecond tenant X 
for life againſt a firſt, where if the firſt tenant for 
life ſhould die without ſons, the ſecond tenant for 
life will have an intereft in the mart and ſhade of 
the timber. 

46. Bill will not lie againſt a tenant for an ac- 4 Nov. 194 , cor. Harde, 
count and ſatisfaction — in cutting timber, Thr lies, By © 


without praying an injunction to ſtay waſte. 1 Eg. Abr. 75. 
Vide Whitfield v. Bewick, 2 P. Was. 240. 3 P. Ws. 267, Biſhop 1 — Kaighty 


2 P. Wan. 406. | 


S. C. Nor will it lie for an account and ſatiſ- 
land. | : 


47. A bill will not lie to amend a miſtake (on the 2 July 1750, cor, Hardw. C. 
rolls of a manor) in the deſcription of a party to a v. Cundall, Ambl. 101, 
common recovery, eſpecially after a — of time, ä 
and againſt a purchaſer. | 


48. A bill lies for ſatisfaction of a ſpecialty debt 24 uly x7 $0, oor Hardw. C. 
out of real or perſonal aſſets, which debt may be 777% — 


pears doubtful whether it is a ſpecialty, or ſo un- 
certain that it cannot be ſettled without a jury, the 
court will ſend it to law, though unleſs that is ab- 
ſolutely neceſſary, the court will not make two 
ſuits out of one. 


| 49. A bill lies for a creditor by elegit to ſet aſide 6 Nov, 1750, cor. Hardw. ©. 
a fraudulent conveyance, whether he could recover Vent v. 1 . 51. 
at law or not. 


50. A bill will not lie for a patron againſt the T. 2783, cor. Hardw. C; 
incumbent, to have ſatisfaction for the profits of Knight v. Aa, Ambl. 176. 
waſte committed by him. | 


1. A bill lies for a partition, as matter of 6 July 1754, cor. M. R. 
right; and no inſtance of — being refuſed but in F e | 
caſe of want of title: and in a caſe of Cartwright 1 Bg. Dr. w_ 

v. Lord Bath, the court gave leave and time for 
plaintiff to make out his title. In partition each 
party muſt be at equal expence, though their in- 
tereſts be ever ſo unequal ®, N. Nevis v. Levene. 


52. A bill lies of courſe to have a legacy ſecured, 10 June 1755, cor, M. R. abi. C. 
which is payable at a future day, viz. in 10 years. e Prentice, 


Vide Johnſon v. n 37 July 2709: 
. $3. A 
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P. 1779, cor, Thurlow, ©. 53. A bill will not lie for an ifue to aſcertain 


dan! Luke v. Saint Leonard, the boundaries between two pariſhes, The pa- 


mh 2 ＋ riſhioners have no common right in the boundaries ; 

TO and it would be to try the boundaries of all the 

| —_— in the kingdom for the ſake of the poor- 
Es pa bank ora, | 


A Mar. 1783, cor. Thurlow,C. 54. A bill does not lie againſt ſeveral tenants of 
" Bowverie 


v. Prentice, a manor for quit-rents, the party having a remedy 


1 — — _ at law, where the boundaries are certain. But if 
Fide Collet v. Jacques, 1 Cb. terre-tenants confound the boundaries, in order to 


Davy v. Dary, 1 Ch. prevent a diſtreſs, the lord is entitled to a commiſ- 


Es. 79 · 
Ca. 1 1 Rol Abr. 375. 378. « 
ng Hen 4 He v. fion to aſcertain them. 00 


Chambury, 2 P. Wms. 256. Benſon v. Baldwyn, 1 Atk. 598. EE Wy 
B. 1788, cor. M. R. ab. C. 55. A bill to open an'account muſt ſtate ſpecific 


„35 errors. Whoſoever goes into equity to unravel an 
nent caſe. account mult ſhew clear grounds, otherwiſe every 


| tranſaction would produce a ſui 


T. 1791, cor. Thurlow, c. 56. A bill to open a ſettled account muſt ſtate 
on appeal from the Rolls. ſpecific errors; not generally that it is erroneous, 
v. Curtis, 
Fide Taylor v. Haylin, 2 Bro. Ch. Ca. 310. S. P. 
P. 1792, cor. Thurlow, C. 57. Where a bill is to enforce a Jamaica judg - 
c v. Feit, ment, it muſt ſhew the legal ect of the judgment 
$ 9.08. * in Jamaica, otherwiſe it is demurrable to. 


T. 1792, cor. M. R. 58. A creditor of A. cannot maintain a bill 
Klmſlic — v. M.Aule againſt the repreſentatives of B., to a part of the 
Bro. Ch. Ca. 624 reſidue of whoſe eſtate A. is entitled as a legatee. 


Ir ſuch a bill were permitted, fimple creditor of A. might file a bill againſt B 's repreſentatives. 
It is impoſſible to maintain ſuch a bill, unleſs the executrix of B. had colluded with the perſon poſſeſſed 
of the fund, then ſuch a bill might be ſupported. Plaintiffs ſhould have made a ſpecial application to 
be let in be fore thee Maſter, and have defired that the executrix of B. might purſue her teſtator's effect 
or that they might uſe her name for that purpoſe. All colluſion is denied and none is proved, and it 
would be a monſtrous propoſition to ſay ſuch a bill could be ſupported. Again, if a bill were maintzin- 
able — creditor wpon the fund, ſo it might be brought againſt every debtor to the fund, and the 
records of the court would be loaded with expenſi ve ſuits, 


M. 1792, in Scacc. 59. In a bill for the ſingle value of the tithes it 


ol v. Walley, 1 Anſtr. 100. j : 
1 —4 is not neceſſary expreſsly to waive the treble value 


M. 1792, in Scacc. 60. On a bill to obtain evidence for a defence at 
Lee v. Shouibred, 1 Anfr. 83. Jaw, when the evidence is obtained, the court can- 


not proceed to give relief, although the party can- 
not have the effect of the evidence at law, from 
objections of form. Bill diſmiſſed, 


H. 1793, cor, Lds. Comrs. 61. A bill in this court cannot be maintained by 
abeb of Arcet v. Eoft India a ſovereign prince in India againſt the Eaſt Indin 
FL, $7.4 1%. Company, for an account of monies, &c. paid in 
Sherman v. Sherman, Conſequence of zreutier, in the nature of federal 

convention. 
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62. Bill lies to ſet aſide for fraud an award made 2Aug. 1794, cor. Loughb. o. 


arule of a court of law under gth and roth Vill. 3. Led Lonſdale v. Litdedale, 
| | a 2 V. jun. 451» 


c. IF» 

An award in a cauſe depending is not within the N Lucas v. Wilſon, a Burr. 
ſtatute. | | 701. 

63. The defendant ſued at law on an indemnity = E. 12795, in Scace. 
bond : the plaintiff filed his bill for an injunction, © - Af. _ 


without offering to make any recompence for the 
damage actually ſuſtained, The bill was for that 


cauſe diſmiſſed. | 

8. See more, oft, ſections 5. 8, 9, 10, 11. 13. 15, 
n g 16, 17. | / 
7 See alſo the ſeveral matters for which bills in 

equity may be brought, under their reſpective 

titles. | | 
2 3 

Sec. 4. Of amended Bills. 
K 1. 7 Settles an equity of redemption for a T. 1683, cor. North, C, 8. 
A. jointure, and —.— comes a ee 1. 
| bankrupt : the aſſignees ſettle an account with the ** 
| mortgagee: the jointreſs ſhall be bound by this 
| account, unleſs ſhe can ſhew particular errors; ſhe, 
however, had leave to amend her bill. E 
2. No proceedings upon an amended bill till the C Dec. 1705, Cane. 

| coſts of the former proceedings are diſcharged, 5 By. 83 4 


| h 4 Vin. Abr. 444+ fl. 9. 

| 3. Where new matter is ſuggeſted by an amended » March 1720, Dom. Proc, 
or ſupplemental bill, foreign and repugnant to the Chever: & al. * ard 
title ſet up by the original bill, there can be no pro- 2 Bro, P. C. 215. 
ceedings againſt the defendant without ſerving him 4 Yin. Abr. 443. c. 6. 448. c. 10. 
with a ſubpcena ad faciend. atiornat, ; nor ought 77 1 339-6 17s 
the cauſe to be brought to a hearing without ſuch Or" RUN" OI 
ſervice, becauſe the defendant ſhould have an op- | 
portunity of defending himſelf againſt the new 
matter, 


4. Although an anſwer be put into the original 21 Nov. 1722, ln Scace. 


bill, yet defendant may demur to the amended bill. r a] — 
| . | Vide Aſgill v. Dawſon, Hely v. Clarke. 


5. An infant is not bound by the decree of a 10 Feb. 1724, Dom. Proe. 


court of equity, but muſt have a reaſonable time Led Effingbon & al. v. Sir Fobs 
aptar, Bart. & al, 


after he comes of age to ſhew cauſe againſt it. 3 Bro. P. C. 1. 
b 77 1 3 | And 
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. 1727, in Dem. Poe. And upon his coming of age he may amend bis 
2 n anſwer, or put in a new anſwer; but he canaat 
amend an original bill in any points wherein it hay 

been diſmiſſed upon the merits ah 


T. 1725, cor. Lord Lechmere 6. On a demurrer to a bill in the Duchy Cham- 
in Duchy Chamber, ber, the demurrer was allowed; and the chamber 
__ 670 7 * % of the 8 gave plaintiff liberty to amend bie 
2 F. Ns. 300. dill, which the defendant, the Maſter of the Rolls, 
re be maely rage (a). 22> 
9 Der. 1736, in — v. Baines, that after a demutrer to the whole bill is allowed, the bill is out of 
court, and there is no inſtance of leave to amend. Yide Miif. Ch. Pleadiogs, 15. (u.) 


H. 1727, cor. King, . 7. The original bill is to be firſt anſwered; but 
ES Bak if the plaintiff in that bill will, after the croſs bill 
Pie Child v. Frelevick, + P. filed, amend his bill in things material, this amended 
Wms. 266. Long v. Burton, bill, as to the amendments, is a new bill; and plain- 
— cans Darley, tiff in the original bill ſhall not be bound to anſwer 
32K. caſe of Long v. the croſs bill which was filed prior to the amend- 
Burton goes fartherzthan the prin- ments in the original bill, until he ſhall have 
_ - ——— anſwered to his amendments: and as the amended 
bo the original bil was fuel. pill muſt be anſwered altogether, ſo the priority 
| ſcems to be loſt as to the whole. 


H. 1734, cor. Talbot, C. 8. The bill charged, by way of amendment, 
„** matters which aroſe after the filing of the bill, and 
; ment or amendment. . 


P. 1737, cor. Harde. C. 9. Where general relief is prayed in one of 
cot v. Martin, 2 Att. 3. a bill, and particular relief in another, it muſt ſtand 
: _ to be amended, upon paying the coſts of the 

ay. | | 5 


21 Mar. 1738, cor. Hardw, C, 10. After publication paſt, a plaintiff cannot 
Anon. 1 Ath. 51. amend his bill without withdrawing his replica- 
tion; and there is no inſtance of a plaintiff's ob- 

taining ſuch an order to amend. . 


26 Jan. 1739, cel Hardw, C, IT. Lord Hardwicke inclined to think, that 
mn appeal, where there is an amended bill and no anſwer put 
. * in to it, the plaintiff is entitled to a decree pro 601 
N. B. This matter was never eſo, abſtracted from any proceedings in the ori- 


determined, for the parties agreed ginal cauſe. i 
to affirm the decree, and this 


agreement was made an order of court, | 
H. 1740, cor. Hardw. C. 12. Whete three or four orders are obtained 
1 for the amendment of a bill, and new engroſſ- 
rd, R 


2 Ez. Abr, 6c. l , ments made under thoſe orders, the rule is, if the 
* plaintiff moves for further liberty to amend his 
bill, he ſhall pay full coſts to be taxed. 


13. Where 
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13. Where amendments are ſo large that they 
cannot be added, there a new — aro; and 
new ſervice on the parties, is neceſſary. X 


14. After a plaintiff has had a third order to 


amend his bill, he ſhall not be allowed to do it 


but upon coſts to the defendant, to be taxed by the 


* Maſter. 


18. If after a croſs bill filed, a plaintiff in an 
original bill will amend it in material parts, and 


thinks fit to compel an anſwer to the amendments was, 435. Child v. Frederick, 


at the ſame time with the original bill, he waives 
his priority of anſwer to the original bill, | 

$. C. Where a bill is amended both in diſcovery 
and relief, the pendency of the ſuit as to thoſe parts 
which are amended, is only from the time of the 


amendment. 


16. Aﬀter publication is paſt, and the cauſe ſet 
down, the bill can only be amended by making 
parties, and plaintiff cannot introduce new charges, 
or put a' material fact in iſſue, which was not ſo in 
the cauſe before, but he muſt prefer a ſupplemental 
bill in ſuch caſe. 


17. Lord Hardwicke in this caſe ſaid he thought 


| the court had gone rather too far in allowing the 


amendment of bills on anſwers being reported in- 
ſufficient, as it had frequently been made uſe of as 
a ſcheme for delay. - | 


18. A plaintiff by a falſe ſuggeſtion that the 
cauſe wwas at iſſue only, when it was in the Chancel- 
lor's paper for hearing, obtained an order at the 
Rolls for liberty to amend his bill. The order was 
diſcharged, and the cauſe put off till the next 
term, on pa * — coſts of the day, that the 
— 1 might have an opportunity of amending 

is bill, ; | 


19. An order was made in this cauſe for the 
amendment of the bill without coſts, it not requir- 
ing further anſwer; the amendment was by pray- 


3 July 1 cor. Hardw. C. 


0 TE 4 
4 - _ - 
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N 9 


i . Hardw, G. 
—— 
2 4d. 119. 


12 Feb. 1740, cor. Hardw. 07 
Anon, 2 Ath. 1323. 


12 Nov. 1741, cor. Hardw. C. 


_ v. Burton, 2 Ath. 218. 
Vide Steward v. Roe, 2 P. 


1 P. Wms. 166. Rattray v. 
Datley, 3 Ack. 734+ 


and ot bert 
341. 370. 


21 May 1747, cor. Hardw. C. 
Anon, 3 Ath. 512, 


21 Nov. 1747, cor. Hardw. C. 
Harding v. Cox, 3 Al. 583. . 


ing an injunction. Held, the defendant might 


anſwer gratis. . 

20. Plaintiff amends his bill ſeveral times; he 
ſhall not pay taxed coſts, but 207. only, and this is 
the general rule. 


Vol. I. 1 21. When 


—— Bill. $4. 


T. 1789, cor. Thurlow, C, 21. When a bill is amended, though a defend. 


Fetter v. Feſter, ant is not bound to anſwer, he map, if his intereſt . 
3 N. Ch. Ca. 616. is affected; and if he does not, he ſhall be bound 


* 


by the charges. 


6 May 2796, cor. Thurlow, C, 22. The evidence of a plaintiff being neceſſary, 
Motteux v. Mackreh, and defendant refuſing to conſent to his examina» 
Jin a tion, the bill on motion was amended by making 
him a defendant, and the replication was with- 
drawn on terms of coſts, amending defendant's 

copy, and requiring no farther anſwer. 


T. 1790, cor. Thurlow, Cc. 23- A bill being amended after anſwer, plaintiff 
Lerd Abingdon v. Butler & muſt pay coſts, for that then it is conſidered as an 


—— ne, Original bill- The plaintiff however is not bound 


ceſſary. Vide Angerſtein v. Clarke, by his offers in the original bill, nor the defendant 
ef jun. 250. by the ſubmiſſions in his anſwer. 


M. 1790, cor. Thurlow, C. 24. On an amended bill it is not neceſſary 
cin v. — to ſerve new ſubpenas on the original defend- 

I - gun, . / 

In Hinde's Eh. Pad. 22. it Ants. 
3s ſaid, if a further anſwer be required, then a new ſubpœna to appear and anſwer muſt be ſerved, 


4 


. Aﬀer witneſſes examined, no An amended bill is taken as a new bill for cer- 


amendment permitted. Yide Bar- tain purpoſes. 
natd. 223. Mitf. 53. 


12 Mar. 2792, cor. Thurlow, C, 25. After a plea has been ſet down, an order 
Jennings v. Pearce, was obtained of courſe by plaintiff to amend his 
1. Jun. 4% q | bill, and ſerved on the defendant. Plaintiff not 
(a) Yide Hinde's Ch. Pratt. appearing when the plea came on to be argued, it 

225. Harr. Ch, Prat. 271. was allowed (a) of courſe with coſts. | 
S. C. An amended bill is out of court by an al- 
lowance of a plea poſterior to the date of the 

amended bill; otherwiſe if prior. 


Ordo Curiz, 23 Jan. 1794, 26. The delay of defendants in putting in their 
Per Loughborough, C. anſwers being conſidered, ordered, that on a third 
& Arden, M. R. Sa 75 , 

4 Bro, Ch. Ca. 544. application for time, defendant do conſent to enter 
his appearance with the Regiſtrar within four days, 
conſenting that theSerjeant at Arms ſhall go againſt 
him as on a commiſſion of rebellion non eff invent. 
in caſe he does not put in his anſwer by the time 
granted. That on a ſecond application for time to 
anſwer an amended bill, or . after exceptions 
allowed, defendant do conſent to ſame terms. 

But not to preclude an application to the court 


under ſpecial circumſtances. 


M. 2796, In Scacc. 27. After an order ui to diſmiſs for want of 
Leguan and others v. Callifordy proſecution, the plaintiff filed a replication, and 


22668006 afterwards moved to withdraw the replication and 


amend, 
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the adminiſtrator de bonis non may revive within 


$ 4 Amended. B—i 


amend, on affidavit of materi lity ; he muſt alſo | | 
ſhew why the faQts introduced by the amendment * 2 „ 


could not have been ſtated before. | 

28. Where the bill is amended after anſwer, by H. 1795, in Scace. 
adding a defendant, the original defendant cannot Gill v. Mattberos, 
anſwer the amended bill, nor have any order for z u,. 


time to anſwer. . 
See poft, ſeck. 14. Of Croſs Bills. 


Sec, 5. Of Bills of Revivor, and Bills 
in the Nature of Bills of Revivor. 


2 JT) Emurrer to a bill of revivor, becauſe the H. 1634, Ce. 


plaintiff had not revived againſt all the de- n v. Fincham, 
ſendants. Per cur.— It is not neceſſary to revive ** 
againſt defendants who have not anſwered. 


2. Adjudged, that where a ſuit abates, plaintiff T. 2687, cor. effries, 


may either bring an original bill, or a bill of re- _—_— 2 | 
vivor at his election. In Anon. 3 Atk. 486. Lord 
Hardwicke mentions this caſe as the foundation of the rule, and aſſigus as a reaſon that may 
think he can ſtate a better caſe than he did by his firſt bill. \ 
| 3- Where 2 mutual account is decreed, and 2 2. 
there happens an abatement, defendant may re- pip ag wage 
vive, 

4. An adminiſtrator obtains a decree and dies M. 1691, Cane. 


Oven v. Curzon, 2 Ferm 237. 
the equity of 30 Car. 2. c. 6. 


5. A defendant may revive as well as a plaintiff T. 1693, Canc. 
in caſe of abatement. Lady Stowell v. Cole 
Mg 2 Vern, 297. 
6. Plaintiff's inteſtate obtained a decree againſt M. ot, Cane. 
defendant for a ſum of money, and alſo for con- Ferrers v. Cherry, | 


veying lands and delivery of deeds, but before any Pen Vets he d os Abr. 


thing was done, he died. Plaintiff brought a /cz. 331: pl. 5. S. C. but not S. P. 


fa. to revive. Defendant demurred, becauſe the 
| heir was not a party, and a decree cannot be re- 


vived by parts. The court allowed the demurrer 
as to the realty, but ordered the decree to be re- 
rived as to the perſonalty. 


7. Held in this caſe, that where a decree is for p. 1702, cor. Wright, C. 8. 


an account, and then the cauſe abates by defend- Xen! v. Kent, Prec. in Cb. 197. 
Vide Anon, 3 Atk. 691. 


ant's death, his repreſentative may revive as well 
as the plaintiff, for they are both in the nature of 
plaintiffs. 

li 2 \ 


P. 2706, cor ,Cc.s. 8. A deviſce brings an original bill in nature of 


v. Wordall, a bill of revivor. Quære, If defendant can make 
> Fern, 546. a new defence? Per cur. Where the bill, though 


1 Eg. Abr. 3. pl. 3. original, is only to ſupply the want of privity, and 


is in all other matters but as a bill of revivor, the 
decree ought to be carried on in the ſame manner 
as it would have been upon a bill of revivor, if the 
plaintiff had claimed in privity. There is no rea- 
fon why the deviſec ſhould not have the ſame ad- 
vantage of the decree as an heir or executor, with- 
out again entering into the merits, and the decree 
ought to be neither longer nor ſhorter than the 
firlt decree, 


P. 2721, cor. Harcourt, C. S. g. Upon a bill in nature of a bill of reviror 
* Lord Molun, againſt a deviſee, the deviſee cannot diſpute the 
, Be. — * * * juſtice or validity of the decree, for then a deviſee 


2 Bro P. C 524. would be in a better caſe than the heir or exe- 
Vide Clare and Wordell, ante. (utor. * 
Vide Page v. Page, Moſ. 44. ; 
where Lord King has held that a bill of revivor cannot be brought againſt a deviſee, 


M. 1714, Cane. 10. A. brings his bill againſt B. and C., who 
Child & al. A v. Frederick, put in an inſufficient anſwer, and bring their croſs 
P againſt 4, B. becomes a bankrupt, and his 


Atk. 8. R Darley, , — 
* — 8 anſwered A. s bill. 
77 Feb. 1717, Dom. Proc. 11. A redemption of a ſtale mortgage was de- 
Berne, Widow, and another v. creed, after the mortgagee had been in quiet poſ- 
IS of ſeſſion for 68 years; but this decree being made 

2 Bro. P. C. 44 · . . . 8 
| upon a bill of revivor, was held to be improper, and 
therefore the decree was reverſed, but without 
prejudice to the queſtion, whether the eſtate was 


redeemable or not, whenever it ſhould be brought 


into judgment by a proper bill. 


16 June 2727, Dom. Proc. 12. Where a ſuit abates by the death of the 
one, Bare. v. Uſher, E. plaintiff, a perſon claiming per formam doni, and not 
5 . * as heir or repreſentative of the deceaſed, plaintiff 

2 Eq. Abr. 3. netetoca. . Cannot revive z but muſt bring his original bill, or 


Vide Wingfield v. Whaley, commence an action at law. 
4 Vin. Abr. 433+ pl. 17. (n.) « 


M. 1724, cor. King, C. 13. Plaintiff made his election to proceed at 

Ferie Hindford v. De Ca, law, where he failed; he may yet revive his bill, 
. for that does not preclude his right, LY 

M. 1725, Cane. 14. Bill of partition was brought by ſeveral per- 


Hier v. Lord Say & Sh, ſons; one dies, who deviſes his part to co-plaintiff, 
o 27. . . * „, and makes him executor; he brings a bill of re- 
1 viror, to which it was demurred. Bill sof revivor, 


and 


** 
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5 Fo Amended. 

and bills in nature of bills of revivor, are very dif- 
ferent. A bill of revivor can only be brought by 
the“ heir as to the realty, and by an executor or 
adminiſtrator as to the perſonalty. On bills of 
reviyor the eſtate continues the ſame as before 
abatement, but here in caſe of a deviſee, who is a 
purchaſer, the eſtate is altered t, and a purchaſer 
can never revive, Demurrer allowed, but leave 
given to amend the bill, and revive as executor, 
though an original bill in the nature of a bill of 


revivor as deviſee was thought the moſt proper 
method, 


15. In 1717 a bill was brought to redeem or be 
forecloſed, and likewiſe a croſs bill to redeem, on 
which was a decree for payment of principal, in- 
tereſt, and coſts, or elſe to be forecloſed, and on 
paying to be let in. The mortgagor died, and the 
account being taken, and the plaintiff finding the 
eſtate inſufficient, brings a new bill of revivor, and 
partly a ſupplemental bill, to review the former 
decree, and have an account of the aſſets of the 
mortgaggr, and thereout to have ſatisfaction for a 
bond which was given as a collateral ſecurity, 
Defendant, who was executor of the mortgagee, 
pleaded the former decree in bar, that the plaintiff 
elected his ſatisſaction, and had not ſo much as 
ſuggeſted the ſatisfaction deficient, ſo that he might 
have received double ſatisfaction; and that it was 
plain he had not waived his mortgage by his bill of 
revivor. Per cur.—Plaintiff by his revivor has not 
waived the mortgage, or ſo much as ſuggeſted a 
deficiency, the plea muſt ſtand for an anſwer, 
without liberty to except. 


16, Held in this caſe, that if ſome of the plain- 
tiffs refuſe to join in a bill of revivor, the others 
may bring ſuch a bill, and make thoſe who refuſe 
defendants; and it was agreed, that a defendant 
may bring a bill of revivor (a) as well as a plain- 


17. Pending the account the mortgagee dies, 
and a bill of revivor is filed againſt his adminiſtra- 
trix. She pleads, that the ſuit could not be revived 
2gainſt her, becauſe ſhe was cęſtuy que truft of the 
mortgaged premiſes, and was not a defendant to 
the original bill. This is not a plea, becauſe 
the cauſe is not revived againſt her in her own 


right, but only as repreſentative of the mortgagee. 
ä 18. A 


Bj 45 


N. Oſbourne and Uther, 
2 Bro. P. C. 314. Wingfield v. 
Whalley, 4 Vin. Abr. 433. 
pl. 17. (u.) 


. 


+ Vide x Freem. 132. 2 
Abr. 2. ©. 2+ : 


2 E Abr. 72. 4. 1 
RR v. W in 
Scacc, Bund. 211. OY 


M. 2727, Canc. 
Finch v. Lord M inc belſaa, 
1 Eg. Abr. 2. pl. 7. 
x P. Wms. 277. S. C. bot not 8 P. 
(a) Vide Lord Stowell v. Cole, 
2 Vern. 219. Lady Stowel I vs 
Cole, 2 Vern. 296. 


M. 2728, cor. King, C. 
Welch v. Fi » M. 38. 
Vide Lord Stowell v. Cole, 
2 Vern. 219. Lady Stowall . 
Cole, 2 Vern. 296. 


Da. 


as 40” 


I. 1528, cr. King, C. 18. A bill of reviyor will not lie againſt a de- 
" a v. Page & al, viſee. * * 


5 | 44+ 
Vide 1 Ch. Ca. 174+ 231. 123. Dau v. Allen, 1 Vern. 283. Dunn v. Allen, 1 Vern; 426, 
Clare v. Wardell, 2 Vern. 543. Minſhull v. Lord Mohun, 2 Vern. 672. | 


H. 2734, cor. Jekyll, M. R. 19. If the defendant's time for anſwering be 


Harris v. Pollard & al. gut, the court will order proceedings to be re- 


_ +» _ vived (a). So though the defendant by his anſwer 


() His Honor conſulted the inſiſts that the plaintiff is not entitled to revive, for 
regiſter in this caſe an ta the prat- this ought to be ſhewn either by plea or demurrer, 


the rter ſays, he ＋ p A 
— : — 2 re. but if in ſuch caſe it appears that the plaintiff had 


| viving proceedings was only on no title to revive, he cannot have a decree, 


defendant's time for anſwering 

being out, and upon his anſwering and not oppoſing the revivor. 

19 Mar. 1736, cor. Hardw, C, 20. It is a conſtant rule, that matters ſubſequent 

Brown u. Higden, 1 Atke 291. to the original bill muſt come by way of ſupple. 
mental bill and revivor. 

S. C. Though by the 8 . 3. a ſuit ſhall not 
abate upon the death of one defendant, yet it muſt 
be taken with this reſtriction, that the ſubject- 
matter of the bill is not hurt thereby. 


3 May 2738, Dom. Proc. 21. Where a perſon ſues as a proteſtant dif. 

Ryland — and anotber, coverer under the popery als, he becomes entitled 

4 Bre, F. C. 448. to the rents and profits of the eſtate from the time 

of filing his bill; and if he dies pending the ſuit, 

having made a will, thoſe rents and profits will 

belong to his deviſee. But ſuch deviſee cannot 

regularly exhibit a bill of revivor, but muſt exhibit 

an original bill, as a proteſtant diſcoverer in his 
own right. 


M. 1739, in Scacc, 22. B. had exhibited his bill to be relieved 
Harrijon , kid & al. againſt ſecurities entered into by him to defendant. 
2 Fg. Abr. 3. pl. 8. fond r + "ia 
Com. Rep. 589. Jefendant anſwered ; then B. was diſcharged un 

VideDanv. Allen, 1 Vern. 283. der the inſolvent act, and his eſtects transferred to 

Dunn v, Allen, x Vern. 429. the clerk of the peace, who aſſigned them to the 
now plaintiff, who thereupon brought a bill of re- 
vivor to revive the proceedings in the original ſuit 
brought by B. Defendants, as to ſo much of the 
bilFas prayed to revive, demurred, which the court 
allowed: for plaintiff, the Hees of the clerk of the 
peace, could not revive, there being no privity between 
B. and him; and it is the conſtant courſe, that an 
aſſignee or deviſee cannot revive, but muſt proceed 
by original bill, which is indeed in the nature of a 
bill of revivor, 

But this bil! muſt purſue the S. C. In a bill of revivor it may be neceſſary to 
n —_ inſert ſo much new matter as may be requiſite to 
what relates to the titie ta revive) ſhew how the party becomes entitled to revive. 
the defendant may demut, and the bill be diſmiſſes, | 1 
| 23. 


AAA 


23. It is not neceſſary to make the defendants P. 1745, cor. Hardw. C. 


in an orlginal bill parties to a ſupplemental one in Ju v. Jones, 3 fk. 217. 
the nature of a bill of revivor; nor at the hearing 


can thoſe defendants object for want of parties. 


| 24. A plaintiff on the death of a defendant is 6 May 1747, cor. Hardw. C. 


not obliged to bring a bill of revivor, but may file _ * — * "7 hi. 


a anew bill, becauſe he may be able to ſtate a better 463. where this rule is laid down. 


25. A defendant cannot revive but in one in- 24 Jan. 1748, cor. Hardw, C. 
ſtance, and that is after a decree to account, be- Anon, 3 Ath. 6g1, 
cauſe in that caſe he is conſidered as an actor, 

for 'till the account is taken it is not known on 


which ſide the balance lies. 
26. After the act of 5 Geo. 2. c. 25. for making 10 Nov. 1748, car. Hardw, C. 
proceſs in the courts of equity effectual againſt per- Anon. 3 Ath. 690. 


ſons who abſcond, there was a doubt whether it 
extended to bills of revivor; but it is now ſettled 
that it does. 


27. Sequeſtration to compel performance of a 17 Dec. 1748, cor. Hardw. C. 


decree abated by the death of the plaintiff; as alſo bara v. Broughton, 
1 Vi. 182. 


the ſuit abates, a further act being neceſſary; ſo pj, Bu 4. Lord Darnley | 
that a bill of revivor muſt be: no ſubp. ſet. . as 2 b. Was, 619. Colden v. 


8 Gardner, 2 Ch. Ca. 43. Bland 
the decree was not ſigned and inrolled. n 


Burdet v. Rock ley, Hyde and another v. Greenhill, Clerk v. Withers, 2 Raym. 1072. 


28. Upon a bill of revivor, plaintiff cannot diſ- 9 Mar. 1751, cor. Hardw, C. 


pute the decree, though defendant may, 277 — —_ 
29. A.croſs bill had been diſmiſſed with coſts; +» Aug. 1754, cor. Hardw. C. 

but before they were taxed the plaintiff died; and Kn v. Mactrel, 3 Ad. $12. 

the queſtion was, whether the defendant could re- .. 14. A 

vive, or there could be any method of proceeding 228 

in reſpect of theſe coſts. On the circumſtances of Johnſon v. Peek, 2 Veſ. 465. 


this caſe, though the plaintiff died before the coſts 
were taxed, yet the defendant may reviye for thoſe 


* Colts, 


30. Plea to bill of revivor for coſts ordered to be H. 278 f, cor. Thurlow, C. 
paid into the bank, over- ruled. Halt». Smith, 
f 1 Bro. Cb. Ca. 438. 
31. Where the defendant has appeared to and I. 7786, cor. Thurlow, C. 
anſwered the original bill, if he cannot be found to Henderſon & al. v. Meggs & al. 


be ſerved with a ſubpœna to anſwer the bill of re- 2 Bro. Ch. Ca. 127. 


vivor, plaintiff muſt proceed under the act 5 Geo. 2. Vide Anon. 3 Atk. 690; 


to have the bill taken pro confeſſo. 


See Abatement, Coſts, Decree, 
| 114 


/ 
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Sec. 6. Of Supplemental Bills, and Bills 


in the Nature of Supplemental Bills. 
H. 1682, cor. North, C. 8. 1. IN a bill of review, a new ſupplemental 


Price v. Keyte, 


2 Eg. Abr. $0. pl.2. were. 135. 


28 4 2. 7. 77. — againſt the defendant without ſerving 


matter, 


31 Mar. 1525, Dom. Proc. 3. After publication the plaintiff files a ſupple- 
Bagenal v. Rena & al. mental bill, and examines witneſſes to prove mat- 
— 4 — — 4 ters which were in iſſue and not proved in the oti- 
4 7in. Abt» 439- fl. 5,9. ginal cauſe. Held to be irregular, and the ſupple - 
| mental bill diſmiſſed, ad 


MI. 1728, cor. King, C. 4. Mortgagor brings a bill to redeem, on pay. 

Welſe v. Fiſh, Moſ. 38. ment of what is due; and a decree is made accord- 

p "_ = pots ingly. Pending the account the mortgagee dies, 
i Lady Stowell v. Cole, Ib. 296. and a * bill is filed againſt his admini- 

| ſtratrix for a diſcovery of affets : the adminiſtratrix 

demurred, and her demurrer was allowed, becauſe 


the plaintiff (as appeared by the bill and decree) 


8 0 could have no demands out of them. . 
H. 1734, cor. Talbot, C. 5. Matters ariſing after the filing the bill, may 
breys Ef y Humpbrey: be charged by way of amendment as well as ſupple- 
art. 3. Wms. 351. : . 


2 Eg. Abr. 172. P 0 3. ment. 


109 Mar, 1736, cor. Harde. C. 6. It is a conſtant rule, that matter ſubſequent 
Brewn v. Higden, 1. Aft. 291. to the original bill muſt come by way of ſupple- 
mental bill and revivo?. 

S. C. Although by 8 V. 3. a ſuit ſhall not abate 
upon the death of one defendant; yet it muſt be 
taken with this reſtriction, that the ſubject- mattet 
of the bill is not hurt thereby. | 


go Nov, 1939, cor. M R. #4. Where the aſſignees of a bankrupt die, or are 


Anon. 1 Atk. 88, 89. diſcharged, and others are choſen in their room, 
. wa va they cannot revive *, but muſt bring a ſupplemental 


or at lealt but an artificial one; bill to entitle themſelves to the benefit of proceed- 


and yet if a ſupplemental bill was ; : . 
not owed the coſts of the for- 1 former ſuit. | 
mer ſyit would be abſolutely thrown away. 

Note ; His Honor put a caſe in ſupport of his determination :—-Suppoſe an eſtate had been twenty 
years in controverſy, and fendente lite is purchaſed, the purchaſer is liable to all the coſts from the be- 


g'ne/ng 


1822 


178888 FN TBN 


= 


Si 24059 & a 


66. Sußplemental. 


ined that the new 


8. A. brings a ſupplemental bill containing new 
matter diſcovered ſince the filing of his original bill, 
and a decree pronounced thereon (but not ſigned and 
inrolled) ; and at the ſame time a petition of re- 
hearing in the nature of a bill of review, praying 
that the former decree might be rectified in the 

iculars complained of by the ſupplemental 
ill. Per cur..— Although this method was uot then 
of long ſtanding, yet there had been ſome pre- 
cedents of it, viz, one in Lord Talbot's time, and 
two in the then Chancellor's ; and it is of itſelf a 
reaſonable thing that this method ſhould be al- 
lowed of where a decree is not figned and inrelled. It 
is founded upon reaſon; becauſe if A. ſhould be 
obliged to ſign and inrol a decree which he thinks 
himſelf aggrieved by, and then bring a bill of re- 
view, it would only tend to increaſe expence and 
vexation : whereas the method which A. has taken 
attains the juſtice of the caſe as fully as the other 
would. Indeed this method ſhould be put under 
ſome reſtrition as well as the other; and as in 
the other method of a bill of review, A. muſt have 
annexed an affidavit _— that _ matter on 
which he founds his reli come to his knowledge 
the time of — ſo it is fit an — 
this ſort ſhould be annexed to a ſupplemental bill : 
but, according to the former precedents, that was 
not required; and therefore it could not be inſiſted 
on in this caſe. | 


9. When a ſupplemental bill is brought for new 
matter diſcovered ſince the hearing of a cauſe be- 
fore the former decree was ſigned and inrolled, if 
defendant is able to ſhew that there is no new mat- 
ter diſcovered, he muſt take advantage of it by plea 
or demurrer ; for it is too late to infaſt on it at the 


hearing, h 


10. Where full directions have not been given, 
a ſupplemental bill may be brought in aid of a de- 
** the court of Chancery. 
ie ſupplemental and the original t to be 
conſidered ag one bill, * 


11. If an objection by the defendants in an ori- 
ginal cauſe, for want of parties to the ſupplemental 
pull, is not made in the firſt inſtance, it is too late 


to 


to the end of the ſuir, ö bono er male. For theſe reaſons bis 
afſignees ſhould have the of the former proceedings in the ſuit com» 


Bi 


— 
W . and the 
referred to, 24k), f. 7 


23 June 1740, cor. Hardw. C. 
Lewellin v. Mackwor 


th, 


2 At. 40.  Barnerd. 445» 


24 Ap. 1744, cor. Hardw, C. 
Dermer v. Forteſcue 
3 Atk 133. 


P. 1745, cor. Hardw. C. 
Jones v. Jens, 3 Ath. 217. 


= A 7 4 ip ' " l 
o a; 67 to do it when the cauſe comes on again, where it 
was put off only for want of formal parties, in or. 
der that the decree might be complete. 

It is not neceffary to make the defendants in an 
original bill parties to a ſupplemental one, in the 
nature of a bill of revivor, nor at the hearing can 
thoſe defendants object for want of parties. 


3 July 1746, cor. Hardw. C. 12. After a cauſe is ſet down, the plaintiff can 
Godwin v. Goodwin and other, only amend by making parties, and cannot intro. 
ns. 399 _ duce new charges, or put a material fact in iſſue 
which was not ſo in the cauſe before, but he ſhould 

prefer a ſupplemental bill in ſuch caſe. 


M. 2791, cor. Thurlow, C. 13. A new plaintiff, by ſupplemental bill, may 
Kill v. Chapman, 1 Fe. jun: 495+ impeach a decree upon rehearing, on petition of 
former parties. | 


See next ſection of Bills of Review. 


Sec. 7. Of Bills of Review, and Bills in 
the Nature of Bills of Review. 


H. 1653 Cane. | 1. A Bill having been taken pro confeſs, a bill 
v. Filmer, 1 Vern. 135. -A er review was brought, and a demurrer 


Þ 4, r Arglaſs to it allowed; and now a new bill of review being 


1 Vern. 441. brought, defendant demurred ; for that a bill of 
review lies not after a bill of review. Demurrer 
allowed. | 

H. 1682, Cane. 2. In a bill of review a new ſupplemental bil 


Price v. Keyte, 1 Vern. 135. 6 
e 7 be added. | 
H. 1682, cor. North, C. S. 3. A plaintiff is not allowed to bring a bill oſ 
Williams v. Met%fp, 1 n 117. review unleſs he firſt performs the decree, or ſwears 
„ that he is unable to do it, and ſurrenders himſelt 
to the Fleet till the matter be determined. 


p. 1683, cor. North, C. S. 4. Upon a bill of review, the party cannot aſſig 
Mellifp v. Williams, 1 Ven, 165. for error that any of the matters decreed are con- 
* trary to the — in the cauſe, but muſt ſhew ſome 
\ error appearing in the body of the decree, or nes 

matter diſcovered ſince the dectee, 


I. 1683, Canc. 5. In a bill of review, all things are to be per- 
Fitten v Lord Maxfield, formed according to the former decree that do not 


11 aq —_—— „s. extinguiſh the right, otherwiſe the non-performance 

Not bringing in wiitings ac- is a good plea in bar, asif writings are to be brought 
cording to the decree, fought into court, or coſts paid; but not to releaſe tht 
to be reverſed, nor giving ſecurity right, 
for the cofts in the bill of review, : 


288298 
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* 


ht, or make a conveyance, becauſe that would was pleaded in the caſe of Okrever 


jeht. v. Poole, Ibid, 1 Eg. Abr. 
deſtroy the right 


6. It was objected againſt the bill of review in H. 1684, cor. North, C. 8. 
this caſe, that the errors aſſigned were collected Bonham v. Newcomb, 
from the proofs in the cauſe, and did not appear in N . & 
the body of the decree. Per Lord Keeper — That | 

was occaſioned by. the ill way in drawing up the 

decree, without particularly ſtating the matters of 

fact. His lordſhip ſaid, plaintiff ſhould not be 

concluded by it, unleſs the matter of fact were 


ſtated in the decree. 


7. Plaintiff was allowed to bring a bill of review M. 1684, Cane, + 
without paying the coſts decreed in the original Fits v. Ear! Mactelsfield, 
cauſe (a), upon making oath he was not worth 4o/., , "hy -I . 
beſides the matters in queſtion. (% Theſe coſts amounted to 


1507, for which plaintiff, 
pretended, had been in execution almoſt twenty years 


The order for diſpenſing with coſts, upon bring- H. 168, cor. North, C. S. 
8 in ing a bill of review, ought to be ſet out in the bill. S. C. Fs. 292, 293. 
Although there is no limitation of time for bring - . . 178. fl. 9. 
ing a bill of review, yet after a long acquieſcence 
under a decree (viz. 22 years) the court would not 


* reverſe it but upon very apparent errors. 
ure In Edwards v. Carroll, 5 Bro. P. C. 460. the Houſe of Lords determined that twenty years ſhould 
eng bar a bill of review, becauſe the ſtatute of W. 3. had barre all writs of error after that 
II of Vide Spaith v. Clay, Ambl. 645. but better reported in 3 Bro. Ch. Ca. 639. (a.) 
irrer 
8. No bill of review will lie after a bill of review, M. 1686, cor. Jefferies, C. 
though upon the face of the decree, upon the firſt — v. Sorle, 
bil bill of review, there appears to be error. ä 
1 5 
9. A man cannot bring a bill of review after a H. 1687, cor. Jefferies, C. 
Il of demurrer allowed to a former bill of review. Pin * _ Y; len, 
oy: Nate; At law, after errors are aſſigned, the court will not give leave to diſcontinue a writ of error. 
ell 
10. Where a demurrer to a bill of review is al- H. 1690, cor. Lds. Comrs. 
lowed, it may be inrolled ; but if over- ruled, that n hg Vern. 120, 
gn cannot be inrolled to preyent the demurrer being * * 
con- re- argued. 
ome 6 | 
_ 11. A fine and non-claim was held in this caſe M. 1690, cor. Lds, Comrs, | 
a good bar to a bill of review, as well as to an equity ECT 
of redemption. n 
- 12. It was agreed by the court and bar, that the M. 2700, Canc. 
nee courſe of the court is, before any bill of review is . ® _—_ « 175+ Fl. 10. 
ght granted, the former. decree ought to be executed, if TI 
the the cauſe of ſuch bill be not ſuch as to extinguiſh 
t, the whole right and foundation of the decree, as # 


feleaſe, And it is a good plea in bar of a bill of 
| 12 review, 


492 B—1 | Bill, $ 
7 review, that the former decree is not executed, 

And it was ſaid, that although bills of review be in 

nature of a writ of error, yet it is not favoured in 

equity; for upon a writ * error (and that only in 

ſome particular caſes) one need only give bail to pay 

principal and coſts : but in bills af review the de. 

cree ought to be actually complied with; and be. 

. fides there ought to be ſecurity for coſts. But 2 

caſe of Palmer and Denby was cited ; where, in the 


caſe of an executor, it was granted without exs. 
mination of the decree. 


$ Jan. 2707, Dom. Proc. 13. On an appeal from the diſmiſſal of a bill of 


ns. Prin, review, no objection can be made to the juſtice of 
4 _— 75 * the decree, which was not aſſigned for error in the 
2 Eg. = 175 c. 12. bill of review. Objections to the Maſter's report 


are no grounds for a bill of review. Every error 
- : aſſigned againſt a decree by a bill of review ought 
to appear in the record itſelf. 


T. 1714, cor. Cowper, C. 14. Defendant C. in 1712 brought a bill againſt 


Hickes v. Conyers, the now plaintiff and M. his wife, who was the 
2 Eg. Abr. 177. pl. 2. 


„ Vn. Abr. 398. „l is. Widow and executrix of B., for an account of B.' 
it is irregular to bring a new Eſtate, and obtained a decree : then M. died; and 


bill to vary a decree already pro- before the decree was inrolled, the now plaintif 


- nounced. A defendant in thi 


court may bring a croſs bill before petitioned for a rehearing, and at the ſame time 
any decree pronounced in the original preferred an original bill, ſuggefling new matter cone 


cauſe, and if the original cauſe is s , 8 
r his knowledge fince the decree, and obtained an or 


decree in the original cauſe may der to rehear the former cauſe, At the rehearing 
afterwards be varied by the decree of this cauſe, Wc. plaintiff's counſel admitted that 


in the croſs cauſe ; but in that ; . . 
——ũ—6 —ä̈ the decree in the former cauſe was juſt, upon the 


before any decree made in the ori- pleadings and proof in that cauſe ; but inſiſted, 


ginal cauſe. By the courſe of the that upon the pleadings in this cauſe the merits ap- 


_ RR — peared otherwiſe ; and therefore prayed a new de- 
» , 


» offidavit of zero matter ce CTEC in favour of the now plaintiff, and to ſet aſide 
fo bis knowledge fince the former the former decree. Cœuper, C. diſmifſed the bill, 


decree, might bave a bill of re- > 
—— — and afhrmed the former decree. 


ne ved againſt the former decree by this nero bill, and rebcaring the former cauſe; for the decree is right 
upon the pleadings and proof, and therefore cannot be varied upon a rehearing ; and it is contrary to 


the courſe of the court to alter a decree upon an original bill exhibited after the decree nounced, Pe 
Lord Chancellor in S. C. Vid. i | f oY 


H. 1719, in Scacc. 15. A bill was brought to eſtabliſh plaintiff's 


* * 8 right of common, and to ſet aſide ſeveral former 


Note 3 Matters already ſettled, decrees. Defendant demurred to the whole bill; 
or which might have been put in for if there was any error in the former decrees, 


iſſue in the original cauſe, ſhall . x 
nee be drawn into examiaation there ſhould have been a bill of review. Demurter 


upon 2 bill of review. 2 Eq. allowed. 
Abr. 176. pl. 14. (n.) 


H. 1719, Dom. Proc. 16. The negligence or forgetfulneſs of perſons 


Ludlow and another, Executors 5 ; f atters 
— Frag, under uo fort of legal incapacity, and in m Jing 


57. Review. B— 493 


lying within their own knowledge and power, is no 2 Bros P. C. 104. 
ufficient foundation for a bill of review, it being "= Ar. 409. 6. 18. 414. c. 7. 


an excuſe which might ſerve at all times, and ren- Eg. Abr. 176. c. 14. 


der ſuits endleſs. 


17. A bill of review was brought and demurred N. 1779, Cowper, C. 

1 and afterwards the plaintiff in the bill of review „ Bifop e 
. * . . 7 4. cary , | 

moved to diſmiſs the bill, as not being regular 7 fled, 2 By. Ae. — ph 11. 
upon payme it of cofts out of the 501. depoſited upon 4 — 2 415. pl. 2. 
the filing thereof ; and the ſame was granted. on gy = ay 1 
Chancellor declared, that by the rules of the court relating to bills of review, it is directed, that if the 
duty decreed be for the payment of money, then the money muſt be paid before any bill of review is to 
be admitted ; though in that caſe if the party bringing the bill prevails, the money ſo paid mall be 
refunded to him ; and this is a ſtronger caſe, the money to be paid being only for colts, which in all 
events ought to be paid before any bill of review is brought. 2 Bro. P. C. 24. (n.) 


The plaintiff's original bill was to ſettle the S. c fared from a MS. report, 
boundaries of his manor : upon the firſt hearing an „. Ar. 175. pt. 13. 


iſſue wwas directed, and a verdict found for the plaintiff , 250. , . der 1 


and afterwards the cauſe coming on, upon the P. e on plsintitf's behalf, a 


1 ine book of rules printed in 1624 was 
equity reſerved there was a final decree for quieting ** prin 3 
plaintiff in poſſeſſion, &c. and defendant was to pay Fj, b, Haan, G. 286 ig. 


ct: then detendant moved for leave to file a bill of ether in 1656, © hs — — 
review, upon his ſolicitor t affidavit, ** that certain new — = . mo bi 

« wes Mok Was — in favour of defendant ſince « ah . 2 
« the verdict and decree.” The queſtion was, if the * parts, unleſs ſuch performance 
defendant ſhould have leave to file the biil without firſt 1. 4 extinguiſh the party'arighe 


&« or title at law,” (25 a convey- 


paying the coſts decreed ? And per Cowper, C.—He ance of land, releaſe, &c.) And 
ſhall not ; for payment of cofts ought to be performed per Lore Chancellor, Theſe dd 


rather than any other part of the decree. And his ond, are reaſonable and juft, and 
hrdſbip held, that bills of review could not be filed Shy by bit of eevian, obig 


without leave of the court, in order to prevent uncon- would be brought in all cauſes of 
ſeienable delays by ſuch bills which would be brought valoe, if wa might be filed vor- 


out leave of the nd be 
in all cauſes of conſequence. the decree perfo wn gy —— 


of coſts ougbe to be performed, bc. 
eſpecially in this caſe, where the new matter diſcovered was in the power of the party, and it was his 
negle& it was not diſcovered ſooner ; and let the event of the bill be what it will, the plaintiff ought to 
have coſts, as in caſe of a new trial granted upon tue like grounds. Where money is decreed it muft _ 


be paid before a bill of reciew is filed, though it muſt be refunded Spada 6 rs, 1 upon the bill of = 


review ; but here if the decree ſhould be reverſed, _ = ought not to be — And his lordſhip 
thought che imſelf d make an 0 vit that this new matter was diſcovered the decree 
and that ,. fro is not ſufficient ; for the defendant himſelf, or ſome — of his, 
might be informed of this matter before; at leaſt if the defendant by reaſon of bis age, bigh tation, and 
quality may be excuſed from makiug an affidavit of the particular matrers and facts, yet at leaſt be ſhould 
bave an affidawit to corroborate that of bis ſolicitor : but this da vit of the ſoliciter is rot a ſufficient grand 
fir a bill of review z and therefo.e the defendant muſt take nothing by the motion. I. 


18. On every bill of review the plaintiff muſt T. 1725, cor. King, C. 
depoſit gol. in order to anſwer coſts, but no need =, Aron. 2 Oase 
of the leave of the court for ſuch bill of review, , Lora — — 
unleſs it be founded upon new matter; and then 708. 1741, ina Atk. 134 (e.) 


. Standiſh v. Radley, 2 Atk. 197. 
the leave of the court is neceſſary as well as the Goul! v. Tencred, 2 At. — 
depoſiting 501. Norris v. Le Neve, 3 A k. 16. 


19 Bills 


1 - 


494 B—1 Bill. ;- 


„ © 19. Bills of review are allowed only on errors 
Rules on motion by King, C. apparent in the record, or on new matter diſcovered 
Anon. Gilb, Eq: Reps 254. ſince the decree: ſo if an original bill be brought 
for matters, part of which are contained in a former 

bill and decree, and part new or by way of ſupple. 

mental bill, the court will, on a demurrer to ſo 

much as was contained in the former decree, ſend 


it to a Maſter to ſee what was and what was net in 
the firſt bill, and allow the demurrer accordingly. 


xt Mar. 1726, Cane. 20. A bill of review ought not to be brought 
7 6. 17. but for manifeſt errors appearing on the face of the 
41. . Zing ?1. 19. decree, or for new matters % ſince the decree, 

| of which no advantage could have been taken, 
Decreed in 8. C. Jhid. 412. without leave of the court, to bring ſuch bill upon 
pl. 10. 8. F. new matters diſcovered. And no bill of review 


Vide Biſhop of Durham v. 4 4 - 
L z 2 Eq Abr. 175. pl. 13. lies without paying the duty. 


„ 21. Bills of review are uſually upon diſcovery of 


South-Sea Company v. Bumflead, neu evidence. 
2 Eq. Abr. 176. pl. 18. 4 Vin. Abr. 414. Pl. 8. 


T. 17386, cor. Talbot, C. 22. If a decree be obtained and inrolled, ſo that 
Taylor v. Sharp, 3 P. Mun. 371. the cauſe cannot be reheard, then there is no re- 
EEE 277 . medy but by bill of review (a), which mult be on 

2 Atk. 177. error appearing on the face of the decree, or on 

Gould v. Tancred, 2 Ak. 533: ſome new matter (b), as a releaſe or a receipt dil 


i Atk. 27. 
* — CR covered ſince. 


3 Atk. 809. and 2 Vern. 591. | 
(a) For if an original bill were to be allowed, the decrees of the court would be contrary and breed 
[ fi 


fuſion. | | 
(4) For unleſs relief were confined to ſuch new matter, it might be made uſe of as a means of op- 


preflion, and the cauſe would never be at reſt, 


29 June 1738, cor. Hardw. C. 23. In arguing a demurrer to a bill of review, 
Catterall v. Purchaſes, the evidence which appears on the face of the de- 
Vide 2. | cree can only be read; but after the demurrer is 
over- ruled, any evidence may be read as at a re- 

| hearing, the cauſe being equally open, | 


23 June 1740, cor. Hardw.C, 24. Where a decree is neither ſigned nor in- 
| 11— rolled, a bill of review cannot be brought, but a 
8 ſupplemental bill in the nature of a bill of review 


may. 


29 Ap. 1741, cor. Hardw. C. 25. It is altogether unneceſſary to oblige a man 

A 7. e Gon and inrol a decree — againſt himſelf, 

1 it 466. in order to entitle him to bring a bill of r- 
2. Abr. 173. pl. 5. mew © 

| Where a decree has not been figned 'and 

inrolled, a bill in the nature of a bill of review is3 


roper one. | 
PIP The 


The diſcovery of new matter exiſting at the 
time of a decree, but not known till after, entitles 
the party to a review. : 
Papers in the hands of a party to a former 
cauſe diſcovered after publication had paſſed, though 
not produced then, may be read upon a bill of re- 


view 


26. Ordered, that no ſupplemental or new bill, 1) 08. 1741, per Ld. Hardw, C. 


in nature of a bill of review, grounded upon any d. Cur. 2 Ard. 139. . 
new matter diſcovered or pretended to be diſcovered _ — K hs aa. 


ſince the pronouncing of any decree of this court, on this order, and gave his reaſons 


n - for making it. His lordſhip ſaid 
in order to the — or By * men _ that though a bill of review could 
ſhall be exhibited without the ſpe cave ot the not be brought upon a decree 


court firſt obtained for that purpoſe ; and unleſs fizned and inrolled for new mat- 


the party exhibiting the ſame do firſt depoſit with — — 4 — — 


the regiſter of this court ſo much money as, together jour leave of the court, and 
with the depoſit by the rules of this court to be a depoſit of 530. ; yet a mode 


made, on obtaining a rehearing of the cauſe dean adopted — fag 
wherein ſuch decree was pronounced, will make of review at large, without leave 


up the ſum of fifty pounds, as a pledge to anſwer or depoſit, and then bringing a 


ſuch coſts and damages as ſball be awarded to the n 


adverſe party, in caſe the court ſhall think fit to many ſuch bills were brought for 


award any at the hearing of the cauſe on ſuch ſup- vexation. To put theſe impro- 

bill per bills of review under the like 
plemental or new bull. reſtraints as the other, his lordſhip 
made that order. Another reaſon for making that order was, that men were, at a great expence, obliged 
to fign and inrol; which was abſurd, Ihe rule upon ftict and proper bills of review is, that the 
decree can be varied only upon apparent errors either on the face of it, or errors of injuſtice upon new 
matter on the real merits of the caſe, unleſs any conſequential! matter ariſes ; for if there is a conſe- 
quential direction, the juſtice of which depends entirely on the variation made, the court may vary 
that conſequentiai direction in favour of juſtice; and that is the practice ot the Houſe of Lords, who 
will vary a decree in favour of a reſ. ondent in any matter conſequential to the relief they give to the 
appellant ; and it is the ſame on a bill in the nature of a bill of review, 


27. Plaintiff was heir at law of the teſtator, and M. 1741, cor. Hardw. C. 
the queſtion in the cauſe aroſe from the ſanity or e r ee 
inſanity of the teſtator at the time of making his The following n 
will, on which the validity of it depended. That reſpecting new proof of matter 
cauſe came on to be heard, and a decree for a per- 9 p75 of remew. | 
petual injunction was made to ſtay proceedings at — in his — a 
law. Plaintiff afterwards brought a bill in nature 1 Ch. Yep. 43. and which is laid 
of a bill of review, and applied to have the original _ — — = in 
cauſe reheard, and the decree for the injunction whorewood, 1 Eq. Abr. 82, 
reverſed. The reaſon of his application _ a _ = Ine 2 
covery of new evidence to ſhew the anſanity o 8 . 
— and this evidence conſiſted of — . 
the cuſtody of defendants. The queſtion therefore 
was, if theſe letters ſhould be admitted to be read, 
as new proof in this bill in the nature of a bill of 
review; to which many objections were made. 

But Lord Hardwicke permitted the letters to be 
read, becauſe this caſe entirely depending on its 
| own 


/ 


j —_— 
Ly 
a bo - 
: ' 
f . 
. 


s Boi 


23 Mar. 1742, cor. Hardw. 

Bennet v. » 2 Ark. 529. 

Nie Bennet v. Vade, 2 Atk. 
324. of which cafe this is a 
branch. 


\ 


= Mar. 1742, tor. Hardw. C. 
* v. 7 7 2 Alth. 534 


$ Feb. 1743, cor. Hardw. C. 
Norris v. Le Neve and others, 
3 lth. 26, 


Lord Bacon's rules as to bills 
of ievie w have hever been departed 


from fince the making of them, 


ſuch a bill did not bring them- 


felves within thoſe rules, Per 


Lord Haidwicke. 


and the parties who applied in tbe U ; a 
principal caſe for leave to bring thi: ty-five years ago. Such an effluxion of time, and 


Bill. 97 
own circumſtances could not be introductory of 
ay general rule. : | 1 

28. Where parties apply for leave to bring a new 


bill upon new matter diſcovered after a decree, 
they muſt ſhew that it is relevant, for its being 


merely new matter will not entitle them to ſuch a 


bill. 


29. The leave of the court muſt be aſked before 
a bill of review for new matter can be filed : other. 
wiſe, if brought to reverſe a decree, upon error 
appearing on the face of it. 

S. C. A defendant may plead the decree, and 
demur againſt opening the inrolment to a bill of 
review brought for error apparent; and on the 
plea and demurrer the court will judge whether 
there are grounds for opening the inrolment. 


30. On a bill of review, after two trials at law 
and a decree to eſtabliſh a will; upon diſcovery of 
new matter another trial was ordered, whereupon a 
verdict was found for the heir at law, and the 


former decree was reverſed. 


31. By the eſtabliſhed practice of the court of 
Chancery there are but two ſorts of bills of review, 
one founded on ſuppoſed error appearing in the decree 
elf the other on new matter which muff ariſe after 
the decree, or upon new proof which could not have 
been uſed at the time when the decree Paſſed: 

But this new proof muſt be ſuch as was not 
known either to the party or his attorney, ſolici- 
tor or agent, till after publication, or at a time 
when by the rules of the court the party could not 
make uſe of it. | 

Matters coming to the knowledge of the party's 
attorney, ſolicitor, or agent, is by the clear. rule of 
the court conſidered as notice to the party. 

In the preſent caſe, the perſons under whom the 
petitioners for the bill of review claimed, were 
fully acquainted with the matters complained of 


the anceſtor's knowledge of the whole tranſaction, 
had great weight with the court on ſuch an apply 
cation; for the granting of ſuch petitions after ſuch 
a lapſe of time would be a great hardſhip on the 
defendants in the croſs bill, who may have loſt 
papers which they might have availed themſelves 
of when the matter was recent. | 


Petition 


. A F 


4 F 8. * 


33 | | Hevied.  B-i 497 
| Petition diſmiſſed without coſts, Upon appeal 4 Bro. F. d. 465, 

from this order of diſmiſſion, the ſame was affirmed 

by the Lords in a very full Houſe; by a great ma- 

jority, after a hearing of three days. | 


32. A decree can be altered only by bill of re- 21 Mar. 1747, cor. Hardw, C. 
view either for error on the face of the decree, or Grgvy += av 
for new matter not known at the time of bringing — 
the firſt bill. | 


fince it could not have been made uſe of in the Ca" 
former cauſe, with a probability of its being re- | 


levant. 


34. Demurrer to a bill of review, becauſe no 14 Dec. 1750, cor. Hardw. C. 
error on the face of the decree, and that beſide m_—_ Molefevorth, 
there was length of time, which would prevent ke 
opening the inrolment. Demurrer over- ruled. 

It was deſired, to ſave the benefit of the ex- 
ception as to the lengtlof time, but per cur.— 

Nothing can be ſaved on a demurrer. 

Length of time is proper for a plea, but not 
for a demutrer, for ſeveral exceptions may take 
the matter out of the length of time, as infancy, 
covertute, &c. which the party ſhould have the 
advantage of ſhewing, and which cannot be done 
if demurred to. | 


35. A bill f review muſt be on new matter Aug. 17544 cor. Hardw. C. 
to ſhew the right of the party exiſting, but that it Fortley v. Birkbead, 2 % 576. 
was not known to him at the time of the decree» | 


36: Where a bill of review is filed for reverſing 12 Mar. 1755, Dem. Proc. 
2 former decree, and beſides ſpecifying errors in Houghton v. 3 — 4 
the decree contains original matter, and is filed Es. 
without leave, it ought not to be ſet aſide for irre- 
1 for under theſe circumſtances it ſhould 

conſidered as a ctoſs bill. 


37+ A dectte having been made at the Rolls, 25 June 2755, cor. Hardw. C. 
which was not ſigned and inrolled, a bill of review „N N. 
was brought ſor matters exiſting before, but no 
petition to rehear or appeal. Per cur.— This 
18 not a proper bill of review, though brought upon 
the foundation of the order of 17th Ofober 17411 
for though a bill of review could not be brought 
upon a decree ſigned and inrolled for new and 
ſupplemental matter in being at the time of making 
the decree, but diſcovered afterwards, without 
leave of the court, and making a depoſit of 50 ,., 

Vol. I. Kk | yet 


5 Bro, 


| Bill. 97 
33 yet where the decree had not been ſigned and in- 
| rolled, z mode had been adopted of filing ſupple- 
mental bills in nature of bills of review at large, 
without depoſit or leave of the court at all, and 
then bringing a petition to rehear or appeal; this 
was growing into abufe, and ſeveral of ſuch bills 
were brought for vexation ; therefore, in order to 
put theſe improper bills of review under the like 
reſtraint as the other, the order of 17th Ofober 
was made. Lord Chancellor ſaid, in this caſe a 
fupplemental bill is brought in nature of a bill of 
review, without leave or depoſit before the decree 
was ſigned and inrolled, but without any petition 
to rehear or appeal, which muſt be preſented be- 
fore a decree can be made. 47 


19 Dee. 1755, cor, Hardw, o. 38. Lord Bacor's rule as to bills of review has 
8 Slaughter, theſe words: „ In caſe ſuch new matter come to the 
1 Fg. 55. 24. « knowledge of the party after the decree, and could 
& not have been made uſe of in net, eng Dd 

ic the decree Inade.” Lord Hardwicke in this 
ſaid, theſe words are dark in themſelves, and the 
conſtruction which has been put upon them is, 
that the new matter muſt have come to the know- 

ledge of the party after publication paſſed. 

8. C. A bill of review is proper, on new matter 
diſcovered, to prove what is in iſſue, but not to 
prove a title not in iſſue, And this Lord Hardwick 
— was the caſe with all the bills of review he had 

own. 


2% April 1460, Dom. Proe. 39. In this caſe it was determined that twenty 
— years ſhould bar a bill of review, becauſe the ſtatute 
_” of W. 3. had barred all writs of error after that 


20 May 1767, cor. Camden, C. 40. Bill of review for error apparent will not 


_ I . te, 45 lie after twenty years from the making the decree. 


Vide Edwards v. Carrol, in The time runs from the decree, not from the 


Dom. Proc. 4 Bro. P. C. 466. jnrol 
Sw The time „„. 


holds in the caſe of a bill of rebearfing, 


28 Jan. 1768, Dom. Proc, 41. As bills of review occaſion great delay and 
—_— * 2 expence; they muſt be better grounded than upon 
6 Bro. F. C. 289. 306, mere irregularity in point of form, which is 10 
ſufficient reaſon for opening a record. There 
muſt be injuſtice apparent upon the face of the 
record, and that to a party to the fuit z for neithe! 
— aſſignee, or deviſee, can have relief by ſuch 

nl, 
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$. C. Though the plaintif in a bill of teview is | 


confined to errors upon the face of the record, and 
cannot go out of it, yet the defendant is at liberty 
to alledge every matter releyant to his defence, 
whether in or out of the record, by way of plea, 
as a releaſe, &c. to prevent diſturbing the decree, 

nor has he any other method of introducing it : and 
when pleaded, the matter alledged is ſufficient to 
preclude the plaintiff from the review he ſeeks. 

S. C. All the parties of the original bill muſt be 
made parties to a bill of review; it being a princi- 
ple of-natural juſtice, that none is to be 
without being heard. 


42. Though a bill of review cannot in general M. 1797 cor. Loughb. C. 
be brought to reverſe a decree after twenty years; yr wap" ee 
that bar does not apply to perſons having contin- . Smith and Clays 4 Bro, 
gent intereſts, and then not exiſting, or under diſ- Ch. Ca. 63g. a. 
abilities. 
43+ A petition for a reheating, or for leave to 
file a bill of review, was held bad for the uncer- 


tainty, and the prayer for a rehearing in this caſe 
- +2 as the decree was ſigned and in- 


P. 1795, iri Scace, 
Moly v. Drag. 
2 . 331. 


Bills original after decree, ſee pof, ef: 13. 
See alſo Decree, Demurrer, Error. 


Sec. 8. Of Bills of Diſcovery: And 
herein of Relief prayed by the ſame 
Bill. 


. Þ QUITY will not oblige a man to diſcover M. 16817, cor. Finch, o. 
E =—_ goods he really bought of a bankrupft e. wo * 
aſter the banktuptcy, and before the commiſſion Lord Chancaller ſaid, the 1a 


ſued out, where the party had no notice of the — — — _ 
uptey. tice; and the affignees ought not to be aſſiſted in equity in any ſuch cale. 


2. Bill againſt a corporation to diſcover wtit- H. 1682, cot. North, C. 8. 
ings. The court ordered the clerks of the corpo- 7 For © yg "4 ;P 
ration, and ſuch of the principal members as the wms, 410. Moodamy b. der- 
plaintiff ſhould think fit, to anfwer on oath; and ton, 1 Bro. Ch, Ca, 469. 
that the Maſter ſhould ſettle the oath, for the cor- 

Poration having put in their anſwer under their 
common ſeal, would diſcloſe nothing to their own 
prejudice. 


Kk 2 3. Where 


% Bu Bill, $8, 


„ 3. Where a man brings a bill for diſcovery of a 


Hon. 1 Vern. 59. deed, and prays only a diſcovery, he muſt make 


_ oe — = oath he has loſt the deed ; but he need not make 


conftant diftinQion now is, that ſuch an affidavit where he ſets forth the loſs of his 


where a bill is merely for a diſ- | ief, 

—_ r deed, and prays relief. 

but if the plaintiff ſeeks to change the juriſdiction, by praying relief alſ,, then an affidavit to prove the 
loſs muſt be annexed to the bill. Yide Godfrey v. Turner, 1 Vern, 247. Nicholſon v. Pattiſog, 
x Vern. 310. Anon. 1 Vern. 180. Anon. Prec. in Ch. 536. Anon. 4 Ark, 17. Whitchurch 
v. Golding, 2 P. Wms. 541. Dormer v. Forteſcue, 3 Aik. 132. Waimſtey v. Chile, 1 Veſ. 344, 
Rootham v. Dawſon, 3 Anſtr. 359, ; 


M. 1682, cor. Charleton, ). 4. Bill by an adminiſtrator for a diſcovery of the 
Wright 1 1 Vern. 106. perſonal eſtate: it is no bar to the diſcovery that 
vil, Bellach College, Jobe.. the adminiſtration is litigated. 


| fon, 2 Vern. 49. Morgan v. Harris, 2 Bro, Ch. Ca. 121, 


M. 1682, cor. Charleton, J. 8. A man is not bound to anſwer what. may 
. ſubject him to the penalty of an act of parliament. 

No — is bound to anſwer that which may ſubject him to a penalty or a forfeiture. See a long and 
ſpecial note on this ſubjeR (to Sir Baſil Firevraſs's caſe, 2 Salk. 550.) ante, tit. Anſwer, ſ. 1. pl. 1. 


T. 1683, cor. North, C. S. 6. Bill for an account and diſcovery of receipts 
v. Brent, 1 Fern. 176. and acquittances after a verdict at law. Defendant 
demurred. Per cur.— After a verdict it is too late. 
There is no reafon why the defendant ſhould be 

put to anſwer. Demurrer allowed. 


Ip, 2683, cor. North, C. S. 7. Where a man brings a bill for diſcovery of a 


„An, 1 Fern. 180. bond, he need not make oath he has loſt the bond, 
2 = 1 pos when Lge as he muſt do if lie ſecks relief for the duty. 


caſes on are collected. 


M. 168 3, cor. North, C. 8. 8. In a bill to eſtabliſh an agreement for a fepa* , 


; —— rate maintenance for defendant's wife, plaintiff 

1 Z. Abr. | ©. a9, . prayed a diſcovery of the hard uſage of the defend- 

+ - ant towards his wife, Defendant demurred to the 
diſcovery, and the demurrer was allowed. 


n 1684, Ce. 9. Bill of diſcovery will lie in equity, although 
Bai India Comparyv. Evam & al. for 2 matter that ſounds in tort, 
1 Vern. 308. 
H. 2684, cor. North, C. 8, To. Bill to diſcover who is tenant of the free- 


8 v. Sherrard, ; . 4 : 
1 Eg. 4 76. pl-3, hold, in order to bring a formedon, will not lie. 
1 Vern. 212. Sherborne v. Clerk, 1 Vern. 273. 


% . 


4 — — wy” C. S. - 4 1. Demurrer becauſe defendant has not made 
oy os | crn. oath of the loſs of his deed. Per cur. Where 
I 8 0 plaintiff prays only a diſcovery, he need not make 
ſuch an affidavit as he muſt if he prays relief; for 
the juriſdiction cannot be tranſlated without ſuch 


an oath, 


12. Bill 


2 9 


z = KI £6 6-3, ea fy = ae 


PQ © 


mw 8 E 


> & SS © 3 + 


3-8 


- 
— 


8 & A K 


98. Diſcovery. BE 301 
12. Bill for a diſcovery of the tenant to a M. 1684, cor, c. $. 
precipe on a voluntary conveyance, Demurrer ane |» Clart, 1 Vern. 274, 


„ Abr. 76. pl. 9. 
allowed. Vide Sta . 
1 Vern. 212+ where Lord Keeper (aid, there were ways of it without a bill, 
13- Demurrer ; for that plaintiff had not made H. 168 f, Cane. 


oath of the loſs of an agreement; and defendant Neloſhe v. Pattiſon, 
inſiſted that plaintiff had the writing, but had Wide W 4 — th 4 
razed it, and fo by his own act had deſtroyed his where all the caſes on this ſubjeQt 
own remedy at law ; ergo, he ought not to be aided * college, 

in equity. Sed non allocat. per cur. 


14. Plaintiff having recovered a judgment at law p. 1686, cor. Jeffries, C. 
for 1400/. againſt J. S., brought a bill, charging —_ v. „ ＋ 1 Vern. 398. 
that 5 S. had conveyed his eſtate to truſtees, and s 72 do "- 
had lent 1000/. to A. in B.'s name, and raying | 
that it might be liable to plaintiff's debt. De end- 
ant demurred; for that he in his lifetime was not 
bound to diſcover his perſonal eſtate, and for that 
the bill was in nature of a foreign attachment, 
which the practice of the court of Chancery did 
pot countenance. Demurrer over-ruled, | 


15. A. having obtained judgment againſt B., P. 1686, cor. Jeffries, C. 
are his bill Sein C. for — —— diſ- Angel 4 D : 5 22 
covery of the goods of B., which C. had got into . Licher vo Lewis, onte- 
his hands. Demurrer ; for that plaintiff did not Taylor v. Hill, 1 EN Abr. 132+ 
alledge he had ſued out execution, which he ought ® 45. h 
to have done before he brought his bill. Demur- 


rer allowed, 


16. A. having lands contiguous to B., brought H. 1688, Cane. 
his bill, that B. might diſcover the boundaries of re. d. 
his eſtate as they appear by his deeds. B. is not n WD 
obliged to make this diſcovery, and help a man to 
evidence to evict him, 


17. A bill may be brought againſt an executor p. 1688, cor. Jeffries, 
for a diſcovery of the perſonal eſtate of his teſtator Dulwich College v. Jonſon, 
before the will is proved, or during the litigation 1 Eg. Abr. * 13. 
thereof in the ſpiritual pourt. uu. Morgan v. Harris, 2 Bro. Ch. Ca. 121. 
Netz; By the will, charities were deviſed relating to Dulwich College. 


18, The African Com hired the defendant's M. 1691, Cane. 
lkip to Hr #1 gun the .. covenanted not . Parifh . 
to trade in any of the goods in which the Company * 
dealt; and if he did, to pay double the value for 
ſach goods, with liberty ta the Company to deduct 
the ſame out of the freight. The Company brought 
i bill to diſcoyer whether the defendant traded in 
5 Kk 3 .any 


This was faid to have heen any of the ſaid goods. Though this be a penalty, 
| wes — auer = the ae dun diſcover it, for it was his 
| fr Ba hike Company, own agreement. . 


u. 1678, . 19. Bill by a creditor againſt B. for a dif 
Conway v. 3 2 Freem. 188. of — eſtate of J. 8. ſuppoſed to be in his hands, 
. A. 75. 3 B.demurred; becauſe no Nr or 3 
was a party, Held good; for if no perſon will 
atminRer. a creditor may. 


* 


| H. 1500, C 20. Bill to diſcover the aſſignment of a kafe, 
— 2 Defendant pleads a proviſo, that the leaſe ſbould be 


1 Eg. Abr, 77. pl. 13. poid, if 1 z and that he ought not by diſcovery 


to ſubject himſelf to a penalty or forfeiture. Plea 
allowed ; though the olainti urged, that this was 
not a penalty, Tor part of the contract (a). 


(a) Fide Aſtican Company v. Pariſh, 2 Vern. 244. where defendant is hound to diſcoyer, 
ſybject to « penalty, having laid blwſelf open by his own agreement. * 


T. 1700, Duchy Cham. 21. H. was chief ranger of E Chaſe ; and 

_ ge + caſe; no a bill was 8 againſt kim in he _ 
\ Vide ſpecial note to this caſe, of the duchy, for a diſcovery of what deer he 
. —— þ 1. fl. 15 * bad killed, and . timber be had cut down, and 
to ſhew cauſe why his patent ſhould not be repealed. 
To this a prohibition was granted niß, for he fhall 
not be obliged to anſwer upon oath what may make 
. his place: it ought to be proved againſt 


M. 1702, Cnc. 22. Bill to diſcover who was the owner of a 
8 we Ay #777: 44% wharf or lighter, to enable the plaintiff to bring an 
* action for the damage his goods had ſuſtained by 

the neglect of the lighterman. Defendant de- 

(a) 3 Fq. Abr. 76. pl. 6. ac- murred, and (the note (a) ſays) the demurrer was 


—— Eno oi. 
M. 2704, Canc. 23. Bill to diſcover the part-owners of a ſhip, 


1 to enable one of the freighters that ſuffered by 


44 a 
Eg. Ar, 76, fl. 1, neglect of the maſter (in ſuffering the ſhip to take 
1 fire) to bring his action. Defendant demurred. 
Demurrer over- ruled. 


M. 1704, cor. Wright, C. 8. 24. Bill for diſcovery whether in a mortgage 
Hal — 3 others, which had been aſſi — to the defendant, there 
1 Fg. 8 fl. 3. Was not ſome truſt declared for the benefit of the 
_. + plaintiff. Defendant by anſwer denied there was 

any ſuch truſt. The anſwer being replied to, the 

queſtion at the hearing wag, whether the defend- 

To this reſolution the reporter ant ſhould be obliged to produce the deed ? The 
ſays guere tamen ; court would not compel him ſo to do, for by this 
method all purchaſers may be blown up.  _ 

b . 25. Plaintiſt 
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1 Plaintiff having recovered judgment againſt M. x705, cor. Wright, C. 8. 


, . 8 1 Eg. 2 i _ 15. 
articular effects of J. S. to be in defend- , Angel v. aps, 1 Vern. 
ant's hands, brought a bill to diſcover them, in 399- Smithier v. Lewis, 1 Vern. 
order to Oy them to his judgment. Defend- 39 | 
ant demurs for want of equity, ſince no ſuch bill 
would lie againſt the debtor himſelf, much leſs 
againſt a third perſon. C. S. ſeemed: to agree it 
would not he againſt the debtor, nor againſt a 
third perſon for a general diſcovery, but only for 
particular things, as in this caſe. murrer over- 
ruled. 

26. Plaintiff is not entitled to a diſcovery in 1713, Cane. 
equity without verifying his title at law. Due of Hamilton v. Flat weeds 

2 Eg. Ar. 377. pl. 2. 8 Vin. Abr. 538. pl. 7. 


27. Perſons claiming lands by a will, or other 19 May 1713, Dam. Proc. 
voluntary diſpoſition, and having the law on their P of —_ v. Lord 
ſide, are entitled, as againſt an heir at law, to the 1 Bro, F. C. 397. 
aſſiſtance of a court of equity for a diſcovery of the 8 Yin. Abr. 5351. c. 13. 
deeds and writings relating to the deviſed eſtate, Ef · Ar. 377. 6. 3. 
and to have them delivered up as following the 
lands, otherwiſe the heir — .— himſelf at 
law by ſetting up prior ineumbrances, and thereby 
ad the trying the validity of the will. 


28. A bill lies for diſcovery of treaſure trove, but M. 1717, in Scacc. 
the plaintiff cannot have reliq upon it, for he might Dr. 8 Heathfleld, 
bring his action of trover. Bill diſmiſſed with ho 
colts. | 


29. A bill for the diſcovery of the conſideration M. 2718, Cane. 
a promiſſory note for 275. u ſting that it —— Cuibern v. Fellows & al. 


en ex turpi cauſa, to ſmother and make up a 3 „ — 74.7 


elony, &c. Demurrer to that part of the bill 

which ſeeks 2 diſcovery if the note wwas not given to 
make up a felony, it being of a criminal nature, Cc. 
Demurrer allowed, 


30. Bill againſt an executor to diſcover aſſets, M. 1718, in Scace. 


and pray relief, the court will grant relief, but it Dea v. Willians, Bunk. 29. 
ſeems the defendant ſhould join in commiſſion; if 1 — 
he had demurred to the relief it would have been la Alpot & al. v. Thompſon & al. 
good. i | oy _— C. B. — 
— executor or adminiſtrator confeſſes a liquidated debt, there — — 


31. An affidavit muſt be annexed to a bill for T, I bn Gems... 
the diſcohery and eſtabliſhing of deeds only, that Fobnſen v. Elkikery 
the plaintiff had not the original deeds, &c.; but W 
if relief de prayed, an affidavit is not neceſfary. 


$04 Boi Bill. 18. 


H. 1720, in Scace. 33. Plea to the diſcovery and relief f in a bil, 
AEill v. * Bunb. 20. when the bill prayed only a diſcovery yo. over- 
ruled. 8 

T. 2720, Cane, - 32. When a bill is exhibited for a general 


Aron. Prec. in Cb. 536. diſcovery of deeds, i it is not neceſſary for the plaintiff 


l "a E 1 DO” to annex the uſual affidavit that he had them not 


eaſes on this bade are called. in his cuſtody. 


I. 1921, ig Cane. A man may waive a veivilege, cough he i is 
Eft India Company v. — not oi obliged to diſe cover what will ſudje> him to a 


1 Com. Rep. 
1 Stra. oy penalty. 


There was an appeal afterwards to the Lords; but the matter was compeyuiles. 

Vide Moſ. 74. Bird v. Hardwicke, 1 Vern. 109. Eaſt India 2 V. Sandys, 1 Vern. 128, 
African Company v. Pariſh, 2 Verh. 244. Hardr. 137. Smith v. Reao, > Fq Abr. * pl. Jo. 
626. pl. 27. 1 Atk. 526. | 


6 Feb. 1723, Cane. 35. Will concerning 1 eſtate proyed i 
"I : 41. 7 1 74 * the ſpiritual court; the reſpondent having a foe 
8 3 . 2 346. 45 59 will in his favour, brings his bill to diſcover 

what means the latter will was obtained, and 8 


have an account of the perſonal eſtate, and whe- 


ther the teſtator was not incapable, and impoſed 
upon. The defendant demurred, becauſe it belonged 
to the ſpiritual court only to prove the validity 0 of wall 
and the former will was not proved in the ſpiritual 
court, as the will i in his favour Was. Demurrer 
over-ruled, 


M. 172 c cor. King, C. 36. A bill brought to ſet aſide a purchaſe, and 


er 8 to have a diſcovery of the ſcite and profits of the 


2 Eg. Abr. 355 fl s. Eſtate, The defendant by anſwer inſiſts that he is 
Vide Edwards v. Freeman, Sel. a purchaſer, and that he is not obliged to make a 
En 0 CH $17 0 whech cate3 it diſcobery 3 to which exception was taken for not 


is ſaid, that where defendant-an- 
been, be moſt galwer fully. anſwering, and allowed. 


| M. 1725, Cane. 37. Bill by one of the coheirs of A., claiming 
Fages ve 37 1 99. a moiety of an eſtate under the ſettlement of his 


2 E. Air. 377. fl. . grandfather, againſt which claim deſendant ſet 
„2 Ch Ca. 4 up the will of A. in his favour, and inſiſted he was 
not obliged to produce the ſettſement until the will 
was ſet aſide. Per cur. This is a diſpute between 
coheirs, and the plaintiff can have no better right 
to ſee the deed after the will is ſet afide than now, 
Decrecd 'the deeds to be brought into court, and 
plaintiff te to have his colts. 1 


Vide 1 Eq. Abr. 36. 
2 Com. Dig. Ch. (31. 3). 


0 . 1726, Scace. 32. Bill by the executor and deviſee of A. to 
. 5 Sw oo al. have an account of bullion, = and eſfects put 


4 7%. 6. 19, into partnerſhip with, and ſent 1 defendants to 
rica, and to have an account of the profits. Per 
cur.. — There is no r to have a diſcovery, ih 
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the plea (a) which tends to ſupport going pregg («) Pee plated tha 
ml have the greateſt ſtritnels and exactneſs. diſcovery would ſubject them ts 
The plea however was diſallowed, and defendants — 
were ordered to anſwer ; for when two go on in 

ul 


an unlawful trade, they waive that unlawfulneſs as 


between themſelves. 
Note; The chief diſtinQon upon the rule, that diſcevery ſhould draw with it relief, ſeems to 

where 1 41 ed and a liquidated debt adentſed by the 41 + the court might then — 
give relief : but where the debt is unliquidated being uncertain and ſounding in damages, it is proper for 
a jury to aſcertain it, there being nothing for a court of equity to found a determination upon. Per 
Gilbert, C. B. Ibid. The caſe of Dupins v. Duke of Kingſton was cited for plaintiff, which was a 
bill brought hy a millener againſt the duke, ay adminiſtrator of hig ſon, for a diſcovery of aſſets, and to 
bave a debt which was due to her from the N in which caſe it was laid down as u rule, 
that diſcovery foow!d draw with it relief: to which Hale, R. faid, be thought this cized caſe ſhould have 
gane 10 farther chan a diſcovery, and after that ſhould have procceded to law. Jbid. Bill again& an 
executor. to diſcover, and praying relief. Relief grapted. But defendant might have demurred to the 
tele. Bunb 29. Where an executor or adminiſtrator confeſſes a liquidated debt, there diſcovery ſhall 
draw reliet 3 a/iter non. Ibid. Bill for diſcovery and relief, ſuggeſting that defendants broke into the 
inteſtate's room (who died ſuddenly) and took away ningty-nine broad pieces, c. Diſmiſſed with 
c<2s, az proper at law : the equity of the bill being denied. Ibid. 287. ; * 


39 · Bill to diſcover-whether defendant's huſband I. 1727, in Sgace. | 
died worth 40 J., ſo as to be able to pay plaintiff a _ v. Burlg, 2 Ka. 715, . 
wortuary, and for relief, Upon anſwer, admitting 9 
aſſets, but denying. the cuſtom, plaintiff went into 
a proof of his right, and ſeveral witneſſes were ex- 
amiaed on both ſides. Bill diſmiſſed at the hear- 
ing, with coſts, as to the relief, plaintiff's remedy 

ing at law, or in the ſpiritual court; and in a 
bill againſt one perſon only, the right could not be 
eltablihed. The Almiſlon was generally with 
coſts, though defendant had not demurred to the 
relief, but run into a proof of the right, 


40. Defendant being appointed ſupercargo of a M. 1728, Canc. 
— belonging to plaintiffs, entered into a 2 N 4" Hp * 
ond not to trade contrary to contract, or to the Nees 1 Hande jo thi caig 
ſtatute of 9 Avine: bill to diſcover if he had ſo waived the penalty of the ſecurity 
traded. Deſendant pleaded the ſaid ſtatute, and bond. 
that he would be otherwiſe liable to forfeitures, 
notwithſtanding in his agreement with plaintiffs he 
had covenanted not to plead or demur to any diſ- 
corery they might require. Plea over- rule. 


41. A mortgagor brings a bill to redeem, on I. 1728, cor. King, C. 
yment of what is due, and a decree is made ac- PP v. Pb, Uh No 

cordingly. Pending the account the mortgagee . Ver. 219. Lady Stowell v. 

dies, and a ſapplemental bill is filed againſt his Cole, 2 Vern. 296. 

adminiſtratrix for a diſcovery of afſets. The ad. | 

miniſtratrix demurred, and her demurrer was al- 

lowed, becauſe the plaintiff (as appeared by the 

— and decree) could have no demands out of 


42. One 


ME. 152.8, cor. King, c. 42. One partner files a bill againft another 
Rornby v. Pemberton, 477 58. partner abroad, to diſcover (int. BE 

| ments he had made to others in England. 

fendant by his anſwer ſubmits, that by what he 

had ſet out plaintiff had broke the articles, and 

makes no diſcovery, This is inſufficienc ; for if 

the queſtion ſhould be determined for the plaintiff, 

he is entitled to a diſcovery, which he would loſe 
if defendant ſhould: die in the mean time. 


| 7. 19729, cor. King, C. 43. In a bill for the diſcovery of a deed 
Mule v. Golding, or to have it delivered up, there is no feed of an. 


ZT. ser, nexing an affidavit that the deed is loſt, Scrdi, if 

err prayed generally, as to recover the money 
| on a bond. | | 

T. 1729, cor. M. R. 44. If a cauſe comes to a hearing where the bill 


Anon. Moſ. 185. is for a diſcovery only, it muſt be ſtruck out of the 

Vide Waleafley v. Child, 2 vel. paper, and a decree: cannot be made for the plain- 
Tis favject are colleQed. iff ; or the bill muſt de difmiſſed, becauſe it prays 
| no relief; for the words of a diſmiſſion are, * the 


© court ſeeing no cauſe to relieve,” & . 


NI. 1729, cor. King, c. 45. A plaintiff after fx years is entitled to a 
Worthington v. Wilkinſon, diſcovery of Aa fraud. 
Meſ. 244. 
Fide Nelſ. Rep. 14. 266. fo. edi. 
| S. C. A fraud is a bar at 
limitations. 


the ſtatute of 


-— 


10 Feb. 2730, Dom. Proc. 46. In a bill brought for payment of a legacy, 
_ Sc. the defendant was ch with having ad- 
om be gement mitted the facts on which the phinti®'s right wa 
In this caſe, that the plaintiff was founded, in ſome caſe ſtated by him for the opinion 
2 te. of counſel; and therefore the defendant was re- 
e we ſought to know whe” buired to fet. forth the caſe verbatim of literatim. 
fendant held as truſtee were ſatif= Defendant demurred, for that the plaintiff was not 
fied or not? _ entitled to any ſuch diſcovery, and that the opinion 
was taken for the defendant's own private uſe and 

ſatisfaction, But this demurrer was over-ruled. 


M. 19.32 cor. King, C. 47. A bill is brought by a lord of a manor to re- 
Ner& v. gn Cana of cover a fine for a copyhold, on a ſuggeſtion that 
35. . the defendant was admitted by attorney, but ſome- 
2 Eg. A. 80. N,. 7. times pretends the attorney had no authority to 
make ſuch admittance. The defendant anſwers 
as to part, but demurs as to relief (a). Demurrer 

allowed. f 
(a) Lord Chancellor faid, he had not known this caſe before of a demurter as to relief. Had there 
been no demurrer, the court on the hearing would have relieved ; but here the defendant has not de- 
murred to the diſcovery but to relief only. So that upon allowing the demurrer plaintiff was at liberty, 


if he ſhould think the detendant had not anſwered the whole bill, to except as to any part, or might amend 


nf © &@ aw a» nd ane 
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his bill and enforce defendant to diſcover his lady's admittance. Plaintiff „rr 
| to oblige defendant's lady to come in and be admitted, and had at law a better relief for 

fine and arrears of quit-rent-than equity could give him, oy he ihe diſtrain or bring debe 

FN executor, and diſtrain for the arrears incurred fince his father's death. Yide 

Holder v. Charabury, 3 P. WW. 256. And with regard to the fine, Lord Chancellor ſaid, the lady 

either had been xtmitted or had not. If the had, plaintiff might bring debt or an indeb. «ſump. for 

the fina, provided it was a reaſonable. one ; and if the has not been admitted, plaintiff might cauſe pro- 

Camations to be made, and on default after three proclamations might ſeize the copyhold as forfeited. 

Wherefore his lordſhip allowed the demurrer as to relief only, Reg. Lib. B. 1732. fol. 19. 


$, C. The tord brings a bill againſt a tenant to re- 
cover a quit-rent, alledging that the land out of 
which the quit-rent iſſues, by reafon of the unity of 


— ww — Woe, tet runs kl gy * 


. feffion with other land, is not known. Defendant 
f anfwers as to diſcovery, and demurs as to relief (6). 
7 Demurrer allowed. 


(% Note; Wich teſpect to the copyhold fine, pleiatiff might bring his 2&ion at law for it, and need 

nat, as it ſhould ſeem in his declaration, ſet forth the particulars of the land held of him by the defendants 

1 by copy of court-roll, only that the defendants wife beld certain lands within his manor, Se. But as 

to the quiterents, ir ſeems the plaintiff muſt either in his action or avowry ſhew the particular lands ; 

e and in caſe the defendants in their anſwer ſet forth that they do not know where the faid lands lie or 

1 what they are, plaintiff is entitled ta a commi ſſion to ſet them out, and then the plaintict being entitled 

3 to this relief, fuære whether the defendant's demurrer to all relief be good? Vid, Cox v. Foley, 
1 Vern. 359. Duke of Bridgewater v. Edwards, 4 Bro. P. C. 139. Benſon v. Baldwin, 1 Atk. 59 

e Duke of Leeds v. Powell, 1 Veſ. 171. Duke of Leeds v. Radnor Corporation, 2 Bro. Ch. Ca. 318. $48. 


48. Bill againſt baron and feme to diſcover if the H. 1933, cor. Talbot, C, + 

2 feme married with conſent. The baron ſubmitted # v. Bendifſh, 
to anſwer, but the feme did not. Per cur, —The _, Bs. dire. 529: 
feme is not bound to anſwer this bill which ſubjects Nei la this caſe there was 


ene l deviſe over, and hence the for- 
forfeiture. feiture. Vide alſo Chauncey v. Tahourden, poſt, pl. 66. 


49. An information is filed by the Attorney - 12 Ap. 1733, Dom. Proc. 
General againſt A. and B. for a diſcovery of the. £25 v Ear! of Warrington and » 


ay of their birth, * them to be aliens. An alien Cannot demur to un 


— 


* 


8 217582 7 


50. The known method of recovering eſtates held 26 Ap. 1743, Dom. Proe. 
by aliens, for the benefit of the crown, is by a com- r —_— v. Mur gan, 
miſſion under the great ſeal, to inquire into the . 
fats; and on the inqueſt finding them, to ſeize 
the eſtate into the king's hands. And in order to 
— theſe facts, the Ling has the ſame right to a 
ſcoyery by the aſſiſtance of a court of equity as 
the ſubject has, and founded on the ſame principle 
of juſtice, viz. that it is in general againſt conſcience 
for an one to enjoy the property of another by 
fonceaung his rights © | 

51. Bil 


1 9338780 


SF 


nend 
his 


—_—— . | _ wt $8, 


Erase. $1: Bill to diſcover if any and what monies 


Sharp v. Carter and another, were paid or advanced by defendant on account of 


. . n. certain ſuits in the bill mentioned, and for catrying 
on the ſame. Demurrer as to the diſcovery, for 


: 


tenance, contrary to the ſtatute. Plaintiff alſo by 
the ſame bill charged defendant with contracting 
to purchaſe pretenſed (or controyerted) rights, to 
which defendant pleaded the ſtatute of 32 H. 8. 
c. 9. J. 2. againſt the ſale of pretenſed rights, 
Lord Chancellor over- ruled the demurrer, as the 
charge in the bill did not amount to maintenance, 
but he allowed the ple. | 


' © | that might tend to charge defendant with main- 


19 Mar, 3746, cor. Harde. C. 52. Bill to difcover whether defendant was a 
Smith v. Read, papiſt. Defendant claimed under another perſon, 

1 hg th — ley 2r, Who was a ſuſpected papiſt. Defendant pleaded 

Vide Jones v. Meredith, 2 Eq. (inter alia) 11 & 12 V. 3. c. 4. whereby as a papiſt 
Abr. 380. pl. 12. | ſhe would have been dilabled. Per cur. — As the 
3 i party under whom defendant claimed could not 
ave been obliged to make the diſcovery, ſo neither 


{hall the defendant. Plea allowed, 


F. 2736, in Seace. 53+ J. S. who had furniſhed neceſſary tackling 

- 224 — a a ſhip _ —— — — 9 

N a diſcovery of the perſonal eſtate of one of t . 

3 — — ton rag om relief again his 

executor and the ſurviving part-owner. Per Gil- 

bert, C. B.— Though this caſe is within the mer- 

cantile law, yet it being admitted by the anſwer that 

the charge was for tackling, Cc. this caurt muſt 

grant the ſame redreſs as a court of Admiralty would, 

viz. upon the bottom of the ſhip ; and it would be very 

hard to ſend the plaintiff back again, here to obtain 

relief. 'That all the- part-owners ought to make 

ſatisfaQtion, having received the profits of the voy- 

age, which the ſhip was able to perform by the 

plaintiff*s furniſhing the tackling, Sc. And per 

Hale, B.— The proceedings here are very proper; 

for in the court of Admiralty ſeamen's wages are 

NE recoverable, and they are allo chargeable upon the 

fa) It is — — _ — bottom of the ſhip; and yet Chancery retains bills 

oncurrent yuri wi 

— — for them (a). | 

| $ Feb. 7747, cor. Hardw, C, $4. Bill by an inſurer to diſcover whether wool 

Durcaife v. Blake, 1 th. 52+ was not ſhipped on board defendant's ſhip. Plea, 

1 the ſeveral ſtatutes which make it penal to export 


| < wool, Plea allowed in bar. 


| 23 Jan. 1738, cor. Hardw, C. | 55 Where a bill is merely far A diſcovery, the 
| Weodcock v. King, 1 4.286. court will not on motion diſmiſs it for want of 
5 Ns 85 proſecution, 
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58. Diſcovery, B—i 5og 


ecution, but defendant muſt pray an order on Nu. Walmley v. Chil, 


the plaintiff to 
by a Maſter. 


56. One Farr gave Mary Atkins a bond in the 28 Feb. 1738, cor. Harde. C. 
penalty of 1000 J., on condition that if he did not _ v. L 1 Ath. 287. 
her within twelve months after date, he 1% A7. 6 yg" 
would pay her by J. Soon after, under pretence 
of — * it, be took it againſt her conſent, and 
carried it away with him ; whereupon ſhe brought 
a bill for the delivery of the old bond, or if can- 
celled, that he might execute a new one. Mary 
Atkins dying inteſtate, her mother, who as her ad- 
miniſtratrix was entitled to the 50o/l., revived 
againſt the defendant Farr, The olaintif's equity, 
ſaid the court, was the bond's being gone by the 
default of the defendant, and therefore the plaintiff 
is entitled not only to a diſcovery, but to relief by 
ment of the money; and Farr was accordingly 
— to pay what was due ſor the principal ſum 
of 500/. in the condition of the bond, with in- 
tereſt for the ſame at the rate of 4 J. per cent. from 
the day of filing the original bill. 


$7. The court of Chancery will not admit a bill 24 Nov. 178, cor. Harde. C. 


of diſcovery in aid of the juriſdiction of the eceleſi- , * 
aſtical court, becauſe they are capable of coming at f. 43-. ;8. * 1 ten ph 
that diſcovery themſelves. ; 8 Vin. Abr. 535. pl.g. 


2 Eg. Abr. 379. pl. 1. 
8 Yin. Ar. 540 · pl. 9. nomine Dunx v. Balguy, 816 P. 


Pay the coſts of the ſuit, to be taxed . 3 & 2of. 


58. Bill to diſcover whether defendants, who P. 1739, Scacc. 
were children of a papiſt, were not educated in the Jones & Us. v. Meredith, 
religion, and whether they had conformed yer} org 
and taken the oaths when of a proper age ſo to do. s Via. Abr. 540. pl. 2x. 
Plea, the ſtatute of 11 & 12 l. 3. c. 4. and that 
the diſcovery would ſubject them to the diſabilities 


of that act. Plea allowed. 


59. By the ancient courſe of the court, a perſon 1, jan. 2740, cor. Hardw, C. 
was allowed to bring his action at law againſt the Herter v. 
repreſentative of the deceaſed, and at the ſame 3 1 
time to bring his bill in Chancery, in order to have 2 Eg. Abr. 3 Wo 13. 
a diſcovery of aſſets ; though now it is eſtabliſhed, | 
that if the party proceeds in equity againſt ſuch 
repreſentative, his bill muſt be both for a diſcovery 
of aſſets and a ſatisfaction for his debt. In the 
preſent cafe, the repreſentative having ſought to 

ive a preference to others by confeſſing judgments, 

rd Chancellor diſtinguiſhed it from the ordinary 
rule, and gave plaintiff leave to make, a ſpecial 

election 


\ 


310 Bu 


'H. i, cor. Hardw. C. 
Geeriſh v. Donaccon, 
Barn. Rep. in Ch. 448. 

2 Ath. 166. 

R 2 Eg. Abr. 12. pl. 19. 
In ail. this caſe is called Gu- 
rib v. Donovan, and is ſaid to be 
determined 14 April 1741. 


(s) Lord Hardwicke's doubt 
was, whether the practice of the 
court would allow of it, the bill 
for a diſcovery having been diſ- 

iſh | . 


Circa, 1740, Canc. 


i, Bf Ind 41 


16 Mar. 1740, tor. Hardw, C. 
Abrobam v. Dodg fon, - 
a Ath. 157, 


P. 1740, cor. Rardw, C. 
Lowthall V. Tonkizs, 


; 2 E „Abr. 380. pl. 14 


1 F8. 
election to recover j at law, with a off 
exrcutio, and likewiſe to proceed in equity for z 
diſcovery and account of aſſets. f 


60. A. by bill prays relief, and a di againſt 
B., and —— againſt im at law on fame ac. 
count; B. prays that A. may make his election in 
which court he would proceed; A. elects to pro- 
ceed at law, but had leave to proceed in equity ſo 
far as he * a diſcovery z A. amended his bill 
on payment of cofts, and ftruck out his prayer for 
relief ; thereupon the bill was diſmiſſed of courſe, 
becauſe it only prayed a diſcovery, and . ceſu 
taxed at 38 J. A. got a judgment at law for 440 U., 
and took B. in execution B oed out an attachment 
againft A, for the 38 J. cofts ; A. petitioned that 
he might deduct the 38 J. out of the 4407. Lord 
Chancellor feemed inclined to grant it {9}, if any 

edent could be found, and directed it to 
_ over, that plaintiff might ſearch far prece- 
fines. Ty 


61. To a bill for relief, all perſorms neceſſary to 
the relief muſt be made parties, or defendant may 
plead _ a bill. Secis, where a diſcovery only 
is wanted. 8 


62. Bill for a diſcovery. Defendant anſwered 
to part, and demurred to part. Lord Chancellor 
ſaid, it was abſurd to anſwer a diſcovery, and then 
demur. Defendant -may anſwer to a diſcovery, 
and demur to relief, but that is a different- 
Demurrer over-ruled, 


63. Plaintiff'and defendant were joint ſecurities 
for J. S., who was caſhier to the commiſſioners of 
hawkers and pedlars. J. S. abſconded. Plaintiff 
was threatened with an extent, whereupon he paid 
a "conſiderable ſum of money, and then ſued de- 
fendant to judgment and execution for his —— 
tion. Defendant, to elude the execution, ſecreted 


great part of his goods, to diſcover which plaintif\ 
brought his bill; and plaintiff alſo prayed a diſco- , 


very of what incumbrances there were on ſuch of 
defendant's lands, as plaintiff had feized on an legit. 
Fo the diſcovery of the goods ſecreted, defendant 
pleaded the return, and fling of the writ of ex& 
cution, and alfo a liberate which had been ſued ont, 
whereby plaintiff's remedy was gone; and as to 
the incumbrances on the eſtate, defendant demur- 
red in law. Per cur.— The demurrer muſt be 

4 over; 
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$8. Diſcowry. B—= 84 
over-ruled, for a tenant by elegit has a right to a 


diſcovery of the incumbrances on the eſtate, in or- 
der to bring an ejectment under the /iberate. An 
ietment is neceſſary to get into poſſeſſion, and a 
tenant by elegit is entitled to hold gzouſque he has. 
ſatisfaQion. The difficulty in this caſe ariſes upon 
the plea, which is really a new point; but Lord 
Chancellor allowed the plea, ſaying, it would be of 
no uſe to go on as to that part of his caſe which 
was covered by the plea. If he will be benefited 
by a diſcovery of the goods either at law or in Theauthorities cited in ſupport 


„ he certainly may come into equity for * this plea were 4 Cro. 31. 
fs butJif not, he is not entitled to a dif- 1 you , a 58. 4 
covery. N p ; 


The ſtatute of limitations cannot be pleaded 31 July 1740, cor. Hardw. C. 
to the diſcovery when the debt was due, though it Mactwvrth v. Clifton, 2 4th. 51, 
may to the debt itſelf, becauſe by the defendant's 

ſetting forth when the debt commenced, it will 

appear to the court whether the ſix years are in- 

curred according to the ſtatute. 


65. A demurrer to a bill for the diſcovery of the 29 Of. 2741, cor. Hardw. C. 
facts contained in a caſe which the defendant had / Man — — 
ſtated to his own council for an opinion, over- 1 77 555 — bo —_ 


— by Lord Hardwicke in Stanhope 
v. Roberts, and appears to be the 
caſe of Radcliffe v. Furſman, reported in 3 Bro. P. C. 538. ante. 


66. An executor | a bill for diſc of 4 Aug. 1742, cor. Hardw. C. 
defendant's marriage, who demurs, for that if ſne C99 , Tabeurden, 


was to diſcover what is aſked, it would amount to u c 39 
a forfeiture of her legacy, which was given to her which, us. ©. Ha 7 
on condition. Lord Hardwicke allowed the de- 999. 29 April 1757, reported 
murrer, as defendant cannot anſwer without ſhew- * Fide Wrottelley v. Bendiſh 
ing that ſhe married without conſent, ante, pl. 48. y 
$. C. On a bill to ſet aſide an uſurious contract, Lord Hardwicke aid, he had 
a defendant may demur to the diſcovery of what known a bill brought in Chancery 
intereſt he agreed to take, for that he cannot ſet nde, 24 s emo Br diſcovery of 
forth without diſcloſing the very intereſt he has is both courts, becauſe the plain- 
ery p 
taken. tiff had not waived the penalty. 


67. A demurrer will lie to a bill brought which 4 Aug. 1742, cor. Hardw. C. 
ſeeks a diſcovery of the defendant, whether = Pin». Piney, 2 At. 394+ 
particular perſon is living, or where he is, in order 
only to him party to a ſuit. 


68. A bill was brought by a incipal to diſcover 4 Aug. 1742, cor. Hardw. C. 
what goods the defendant bought of his Li v. Reave, 2 Ath. 395. 
agent. He demurred, ſor that he is not obliged to ä 
ſet out what gain he has made by the 2 of 

em; 


4 Avg. 1742, cer Hardw. C. 
Baker v. Pritchard, 2 Ath. 387. 


17 Dec. 1743. cor Hard w. C. 
Ann 3 | 
Vide Walmſley v. Child, Poſh. 


28 April 1744, cor Hardw. C. 
Der mer v. Forteſcue, 3 Ad. 132. 
Vide Walmiley v. Child, p, 
where the caſes on this ſubject are 


Dec. 17441, cor. Hardw. C. 
ah v. Sel 


(a) 12 & 13 W. 3. 


May 1745, cor. Hardw. C. 
ard v. Creſſey, 3 t. 303. 


F8, 
them; but the demurrer was held to be inſufk: 
cient, and over- ruled. oy 

69. The defendant demutred to the diſcovery 
ſought with relation to perjary in a ſuit at law, 
charged to be committed by defendant's procure. 
ment; and likewiſe to the diſcovery ſought reſpeQ: 
ing certain 8 before the delegates: Lord 
Hardwicke held, that the ſentence in the delegates 
could not be read, as the demand in this caſe wag 
for real eſtate; and his lordſhip obſerved, that the 
eccleſiaſtical court not only proceed by different 
laws, but in matters relative to the per/onal eſtate 
only. _—_— wag as to this part z and with 
regard to the perjury cha to be committed, 
| Lord Chancellor faid, a — cannot be good 
for part, and bad for part; his lordſhip therefore 
allowed that part of demurrer alſo as to the 
diſcovery ſought in relation to the ſubornation of 


perjury. | 
70. Bill for a diſcovery of title-deeds, and for 
relief alſo. Demurrer, for want of an affidavit that 


plaintiff had not the deeds in his cuſtody ; allowed 
upon the conſtant courſe of the court. 


71. Where a bill is merely for diſcovery of 1 
deed, or for producing it upon a 'trial at law, no 
athdavit is neceflary ; otherwiſe, where the plain- 
titf wants to change the juriſdiction from a court 
of law to a court of equity, for then an affidavit 
muſt be filed; and this is the conſtant diſtinction. 


72. Bill to diſcover whether a perſon does not 
hold an office in truft for defendant, which would 
vacate defendant's ſeat in parliament (a). Defend- 
ant inſiſted by his anſwer, that he was not obliged 
to make the diſcovery, but he would not demur, 
becauſe that would be to admit the fats ſtated in 
the bill to be true. Per cur. Defendant is not 
'obliged to make this diſcovery, neither can he be 
compelled to ſay whether the place was held in 
truſt for him during a former parliament. 


* 


amended bill prays relief. The anſwer to this is 
to be conſidered as a part of the anſwer to the ori- 
ginal bill, as much as if engroſſed on the ſame 
parchment, and a part of the ſame record. 


74. Where 


73. The original bill prays a diſcovery only, the 
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(8: Diſcovery. Fr 
74. Where a plaintiff at law has facts within ** 1745, cor. Harde. C. 
his own knowledge unknown to the defendant, and Williams v. La, 3 4. 224. 
the defendant ſubmits to try the caſe at law firſt, ä 
when he might by a bill of diſcovery in 2 
come at the facts from the plaintiff's anſwer before 
the trial, the court will not always relieve againſt 
a verdict. | 
The caſes in which equity will relieve againſt 
verdicts are, where the plaintiff knew the fact to be 
different to what the jury found, and where the 
defendant was ignorant of it at the trial. 
The preſent was a bill for relief againſt a verdict 
at law, Defendant in equity pleaded his verdict, RIS 
and judgment at law in bar. Plea allowed. 


75. Bill to diſcoyer a ſecond marriage, upon 6 Aug. 1945, cor. Hardw. C. 
which an eſtate was limited over from defendant, £4: v. Evens, 3 th. 260. 
Defendant demurred to the diſcovery, but the de- 
murrer was over- ruled, ſuch limitation being con- 
ditional, and not conſidered by the court as a for- 
feiture : beſides, defendant did not ſhew ſhe had 
performed the condition, and therefore ſhe could 
not demur, | 


75. In a bill for a diſcovery, and for perpetu- 3 Mar. 1746, cor. Hardw. C. 
ating the teſtimony of — the plaintiff prayed "Roe v. Gannel, 3 Ath. 439. 
the defendant might abide ſuch order and decree as 
the court ſhould think proper to make. A de- 
murrer to ſuch a bill was allowed, for it is praying 
relief as well as a diſcovery, 


76, Bill to diſcover whether defendant, after in- 24 Mar. 1746, cor. Hardw. C. 
ſtirution, &'c. to A., was not preſented and inſti. Bercler v. rt mu, 
tuted to two other livings. Defendant demurred, 12410. 
becauſe ſuch diſcovery would tend to ſhew 
avoidance of 4. Demurrer allowed, for defends 
ant is not obliged to diſcover what may ſubject 
him to a forfeiture, or any thing in that nature. 
S. C. In a bill to ſtay waſte, the plaintiff is not 
entitled to a diſcovery, unleſs he waives the double 
penalty, 
8. 0 Upon the popiſh acts the plaintiff is not 
entitled to a diſcovery, becauſe theſe acts create 
an incapacity, which has the ſame effect with a 
forfeiture : nor is this incapacity wholly removed 
by 18 Geo. 3. c. 60. (a) | (a) Mitf. Ch. Plead. 164, (a.) 


78. Where a bill is brought for a diſcovery of H. 1747, cor. Herde. C. 


concealments of a bankrupt's eſtate, the court will Bode — hart eres, v. 
not allow the defendants to look into their depo- 1 ih. 289. ; 


Vol. I. L1 ſitions 


514 Bi 


une 12 cor. Hardw. C. 
, J dae, v. Hervey, 
1 V.. 248. 


11 Dee. 1749, cor. Hardw, C. 
Walmſley v. Cbila, 1 Veſ 344+ 


fa) Where a man brings a bill 
only for diſcovery of a loſt deed, 
he muſt make athdavit of the loſs; 
ſects, where he ſets forth the loſs 
of his deed and prays relief, for 
then no ſuch affidavit is neceſſary 
Vide Anon. 1 Vern. 59. but all 
the ſubſequent caſes are contra, 
and the conſtant diſtin tion now 
is, that where a bill is mer ly for 
a diſcovery, no affidavit is neceſ- 
fary ; but if the plaintiff ſeeks to 
change the juriſdiction by praying 
relief alſo, then an affidavit to 
prove the loſs muſt be filed with 
bill. 
Jide Godfrey V. Turner, 
1 Vern. 247. 
Nicholſon v. Pattiſon, 
1 Vern. 310. 
Anon. I Vern. I 


Aron. Prec. in on Be 


Bill. | $8. 
fitions taken by the commiſſioners before they put 
in their anſwers, AS. 


79. Demurrer generally to the whole bill, as 
well to diſcovery as to relief, if plaintiff is entitled 
to a diſcovery, the demurrer being entire muſt be 
over- ruled. | 

A bill lies to diſcover the title of a perſon bring. 
ing an ejectment, and to ſee if that title is not in 
ſome other perſon. 


| 

| 

{ 

t 

| 

80. C. V. lodged money at a banker's ſhop in d 
1742, for which he took the banker's notes, payable e 
to himſelf or bearer. In nine days he went to the 0 
ſhop, and ſaid he had loſt the notes, and ſtopped q 
yment of them; at the ſame time defired to have e 

is money, as the notes were not negociated but at 
only loſt. The bankers were willing to pay the d. 
money upon the uſual indemnity, but that was fe 
never given. Seven years after C. V. died; his 20 
widow took out adminiſtration, and inſiſted on th 
Payment of the money, which the bankers refuſing, m 
ſhe brought her bill, but neither offered an indem- In 
nity nor made afhdavit of the loſs of the notes, co 
preſuming that from the length of time the total lo! 
loſs of them muſt be taken for granted. Defend- wi 
ants by their anſwer again offered payment on. fy 
being indemnified. The cauſe was heard on the lay 
bill and anſwer. Per cur. — There are caſes upon ſul 
which a man may come into equity upon a loſs, rea 
of 


though the remedy may be at law. One is clear 


upon a bill for a diſcovery, but if the bill is for 


relief as well as a diſcovery upon the foundation tak 
of a loſs, that changes the juriſdiction (a); and caſ 
there are but three caſes in which that can be op] 
done, in all of which an affidavit to prove the loſs the 
muſt be annexed to the bill. 1ſt, If a deed or in- bes 
ſtrument upon which a demand ariſes be loſt, and be 

the party comes for a diſcovery only, he is entitled aff 
thereto without affidavit ; but if he pray relief be- and 
yond that diſcovery, and to have payment of the de 

debt, an affidavit of the loſs muſt be annexed, for whe 
that changes the Juriſdiction. . If the deed loſt juri 
concerns the title of lands, and poſſeſſion be prayed, caſe 
the like affidavit muſt be annexed. 2dly, Another ſo b 
caſe is that of a perſonal demand, where there 1s ſecu 
loſs of a bond, and a bill is filed in equity on that lega 
loſs to be paid the demand: there diſcovery will the 
not be ſufficient, for it muſt be to be paid the lor 1 


money thereon ; but an affidayit muſt be romp. 
| e 


(8. Diſcovery. 

The reaſon of the difference between a bond and 
note is, that at law a profert in cur. of the bond 
itſelf muſt be made, otherwiſe oyer cannot be de- 
manded by defendant; and if oyer be not given, 
the plaintiff cannot proceed. But no profert is 
necefſary in the caſe of notes, the proving the con- 
tents being ſufficient, and nothing ſtanding in the 
plaintiff's way. 3dly, Another caſe in which a 
party may come into equity on a loſs, is, to pray 


' ſatisfaQtion and payment of it upon terms of giving 


ſecurity. At law the plaintiff might offer, but the 
defendant could not be compelled to take; in 
equity, it would be a conſideration, whether the 
offer were reaſonable. Thus was the caſe of 
Tereſy v. Gory, Finch's Rep. 301. where a bill of 
exchange on defendant was indorſed to plaintiff, 
and by him loſt or miſlaid, as appeared by the afh- 
davit annexed; and the bill prayed that the de- 
fendant might be decreed to pay plaintiff the money 
as laſt indorſee, on plaintiff's giving ſecurity to ſave 
the defendant harmleſs againſt all previous indorſe- 
ments, which was ſo decreed, but without coſts. 
In that caſe, could the plaintiff have proved the 
contents of the bill at law, the indorſements and the 
loſs of it, he might have brought his action there, 
without going into equity : but he was apprehen- 
five the courſe of trade might ſtand in his way at 
law, and therefore went into equity upon terms, 
ſubmitting it to the court whether they were not 
reaſonable. So was the caſe of Glynn v. The Bank 
of England“, the plaintiff ſubmitting to give ſecu- 
rity; which was what a court of law could not 
take into conſideration, The bill in the preſent 
caſe is to have a decree for a plain legal demand (), 
oppoling the giving ſecurity without an affidavit of 
the loſs of the notes; and without any evidence 
beſides preſumption from length of time. It may 
be ſaid, that the rule of equity for annexing an 
aſidavit to a bill is in caſe ot the loſs of a deed; 
and that in general is ſo: but an affidavit ſhould 
de alſo required in the caſe of any inſtrument, 
where the party comes into equity to change the 
juriſdiction; and the ground is the ſame in the 
caſe of a loſt note. In Tereſy v. Gory the bill was 
ſo brought, and an affidavit was annexed, though 
lecurity was offered (c). That the preſent is a 
legal demand is clear, notwithſtanding the loſs of 
the note, and perhaps the eaſieſt remedy is at law, 
lor the plaintiff may go two ways to work: if ſhe 

L12 can 
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Anon. 3 Atk. 17. 
Dormer v. Forteſcue, 3 Ack. 132. 
Rootham v. Dawſon, 

3 Anftr. $59, 
Whitchurch v. Golding, 
1 P. _ = 

oodcock v. 
1 Ack. 286. 


2 Veſ. 38. 


(% Plaintiff contended that 
the accident of loſs gave an equi» 
table juriſdiction. 


(c) Lord Nottingham laid great 


ſtreſs on this circumſtance, 


516 B 


(d) Defendants by their anſwer 
off red to pay the money on the 
uſual indemnity 3 but plaintift 
inſiſted they had no right to de- 
mand a ſecurity on ſo piain, a 
caſe 


00 Clark v. Martin, Pottet 
v. Pearſon, 1 Salk. 129. 


Bill. $8, 
can prove the loſs, ſhe may declare dn the notes; 
but to get rid of that proof, ſhe may bring an inde- 
bitatus aſſumpſit for money had and received, &c, 
for payment into the. defendant's ſhop is ad- 
mitted (d). The ſtatute of 3 & 4 Ann. aroſe from 
ſome determinations (e) in the beginning of her 
reign by Holt, C. J. (that no action could be main- 
tained on a promiſſory note,) and from thoſe deter- 
minations aroſe that act, as appears by the recital, 
but nothing in that ſtatute forbids that an indebitatug 
aſſumpſit may be brought, and the note given in 


evidence, or proved if loſt; nor does any thing 


ſtand in the way, as in the caſe of a bond. Then 
ſuppoſing an action for the money, which is ad- 
mitted to be paid in the ſhop, it will be for the 
conſideration of the court how far the courſe of 
trade ought to ſtand in plaintiff's way, As to the 
act relating to inland bills of exchange, it ſhould 
be taken notice of. Before the fat. 9 & 10 V. z. 
there was great difficulty in recoyering on ſuch 
bills. This niatter being therefore uncertain, the 
merchants procured that act; the nature of the 


| proviſion of which being, that if an inland bill of 


exchange, payable to A., and not indorſed, be loſt, 
and A. comes to the perſon drawing, he is not bound 
to pay, without ſecurity given, in caſe the bill be 
found: and yet what danger could there be in ge- 
neral ? For if a bill is payable to A., and A. makes 
affidavit and ſhews the loſs, and the bill is never 
indorſed, there is little danger; becauſe it is com- 
mon among merchants to draw ſeveral bills, vis. 
pay the ſecond, firſl net paid; which is a ſecurity, 
and the conſtant courſe with merchants, Then 
conſider the intent of 3 & 4 Ann. relating to pro- 
miſſory notes: the title of the act is to give the 
ſame remedy, and to make theſe notes of the ſame 
effect as inland bills of exchange. And this prac- 


tice of the Bank and the Goldſmiths has taken riſe 


from the proviſion made in that act; for it is 
equally dangerous for them to pay without having 
the promiſſory note delivered up, as in the caſe of 
inland bills of exchange. Lord Chancellor ſaid, 
if he was to act by his own diſcretion, he could 
ſee no ground to depart from that : the preſent is 
not a caſe in which there is a probability of great 
hazard ; nor did his lordſhip think the defendant, 
if it was not for the precedent, would lay ſo great 
weight upon it; for from the length of time it is 


 vatura] to think there is no riſk. But if there is 


* WT, 


Hs „ © -@s 


nas a moo Gon 


Hs 


- 


(8. Diſcovery. 

any, the court ought not to let the defendant run 
it. And there is a ſuſpicious part of the caſe from 
what C. V. ſaid and did. 

Upon the whole, therefore, the plaintiff muſt 
bring an action at law for the money; the bill ſhall 
be retained ; and then the matter will be properly 
tried, and a court of law will take into conſideration 
how far the courſe of trade and the manner of ne- 

iating theſe notes are to go. It is now eſta- 
liſhed, that if a goldſmith's note is taken and kept 
beyond three days, and the goldſmith breaks, it is 
the party's own fault for keeping it longer, though 
there is no act of parliament concerning that: 
this therefore is as proper to be determined by a 
jury as that was. 

It was doubted on behalf of plaintiff whether 
ſhe could maintain an action, and that therefore an 
iſſue ought to have been directed, ſo as to clear 
the caſe of all collateral matter. But Lord Hard- 
wicke ſaid, he ſaw no doubt of maintaining the 
action; nor was there any thing in the anſwer 


that would bar it. But if plaintiff did not proceed 


in the action for the money, let the bill be diſmiſſed 


| with coſts. 


81. One who is merely a witneſs cannot be 
made a defendant for diſcovery of what he is ex- 
aminable to, unleſs he is intereſted ; but where a 
bill for a diſcovery is brought, as in this caſe, he 
_ to plead thereto, and ſupport it by an 

wer diſclaiming intereſt, and not to demur. 


82. Bill to diſcover whether defendant was 
tenant for life. Defendant pleaded that the diſ- 
covery would ſubject him to a forfeiture, he having 
made a leaſe for the life of another, which would 
be a diſcontinuance of any remainder over, and 


the remainder-man might enter for that forfeiture, 
Plea allowed, 


83. Bill to diſcover whether defendant was law- 
fully married to teſtator, and whether ſhe had not 
iſſue by him. Defendant pleaded, that the diſ- 


covery might ſubjeC her to eccleſiaſtical penalties, 


Plea allowed. 


84. Though equity will not compel a diſcovery 
of uſury, or a forgery, it will not create a de- 
tence, but direct a trial. 


__ V5, Bill for diſcovery of a marriage, by which, 
if without conſent, a portion is given ever, Defend- 
2 ant 


\ 
22 Mar. 1750, cor, Hardw, C, 


Plummer v. May, 1 Veſ. 426. 


14 Dec. 1750, cor. Hardw. C. 
Weaver v. Earl of Meath, 
2 J ef 108, 


20 Mar. 1751, cor. Hardw. C. 
Brewnſword v. Edwards, 
2 Veſ. 243. ' 


20 Mar. 1751, cor. Hardw. C. 
Edwards v. Edwards, 
2 Veſ. 246. 


29 April 1751, cor. Hardw. C, 
Chancey v. Fenbaut, 
2 Ve). 265+ 
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Vide Chancey v. Tahourden, ant demurred. Lord Chancellor thought this an 
Fan 82 1742, extreme hard demand upon defendant's own dif. 
bes p * which ir not 8. C. covery. When the continuance of an eſtate is only 
(a) The reporter does not ſay during widowhood, it is no more than a conditional 
— — —_— — — limitation; but this makes a forfeiture of that 
preſumes he 9id, as in caſe Chan. Which would be otherwiſe in the defendant.. As 
cery v. Tahourden. to the diſcovery being the marriage aud not of the 
6 conſent, that is only in words, for the bill charges 
the marriage to be without conſent (a). 


| J! July 1751, cor. Hardw, C. 86. The bill ſeeks a diſcovery from defendant 


E — 8 Seuthcote and Moreland, whether one Southcote was not a perſon 
er, 


2 * profeſſing the popiſh religion before he conveyed 


the freehold and copyhold eſtates to the defendant 
in the bill mentioned as a purchaſer thereof. Plea, 
the ſtatute of 11 & 12 V. 3. for preventing the 
growth of popery, ſo far as it goes to the diſcovery 
whether Southcote was a papilt, allowed. 

Vide Smith v. Read, 8 vin. S. C. A deviſce from a papiſt which by reaſon 
Abr. 540. pl. 21. of the penal law would affect him, from the inca- 

pacity in the deviſor to deviſe, is not compelled to 
diſcover whether the deviſor was a papiſt. 

Vide note to Biſhop of London S. C. The rule of law is, that a man ſhall not 
v. Fytche, peſt, pl. 96. be obliged to diſcover what may ſubject him to a 

| penalty, not what muft only. 

S. C. Every heir at law has a right to inquire 
by what means and under what deed he is diſin- 
herited, and a plea therefore to ſuch a diſcovery 
will not be allowed. 


31 July 1757, cor. Hardu. C. 87. A bill of diſcovery lies in aid of ſome pro- 
Led Moningue v. Dudmar, ceedings in Chancery or at law as to a civil right, 
* but not upon indictment or information, nor by a 
lord for diſcovery of the goods and chattels of his 

tenant, and ſatisfaction of his heriot. 


23 July 1752, cor. Hardw. C. $88. Bill to diſcover a conſpiracy, or attempt to 
Cherroyrd v. Lindon, 2 V%, 450+ ſet up a child, which defendant pretended to have 
by a perſon who kept her, and was deſirous to have 
a child by her. Defendant demurred to ſuch part 
of the bill as ſought to diſcover, the conſpiracy. 

Demurrer over-ruled. 


24 Oct. 1752, cor. Hardw. C. 8g. Bill to difcover whether defendant has 2 
" 2 *. 3 legitimate ſon; this he muſt anſwer; but a man is 
—— Oe crown. - Fide not bound to anſwer that which may ſubject him 
Dopleſſis v. Attorney-General, to ecclefiaſtical penalties, nor whether he is mar- 
—— he . * ried, nor whether he is an alien *; neither will the 

court compel a diſcoyery to create evidence for a 


I44» 
future cauſe, 


90. A 
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* A bill is not of courſe by a ſon againſt his 24 Nor. 2752, cor. Hardw, C. 


for diſcovery of a ſettlement, but he muſt £274 Lenpfer v. Lord Ponfrees 
ſhew a reaſon for preferring it. | — 154. 1 — Abr. 78. 


91. Plaintiff who was diſinherited brought his 27 Jan. 2753, cor, Hardw. C. 
bill to have inſpection of deeds and writings, and yp —— 
there appearing to be no title in the plaintiff, de- 4 1. 10. 
fendant moved that the bill ſhould be diſmiſſed 7ide Shales v. 
with coſts. Per Lord Chancellor refuſed, for if an * *- Wa. 481, 
heir at law brings a bill for a diſcovery, there is no 
pretence that he ſhall pay coſts. Bill diſmiſſed 


without coſts, 
92. Bill by way of information to diſcover if 14 Mar. 1783, Dom Proc. 
laintiff was an alien, having lands in his poſſeſſion. Arerney-General v. 
fendant demurred to the diſcovery. murrer 5 27 1 
orer- ruled in the Exchequer, and affirmed in par- Yide Attorney-General v.Roſe, 
liament. Park. 144. | 


The rule of diſcovery in equi anſwer 3 July 1788, cor. Hardw, C. 
(unleſs ſubjecting to — 3 2 on the X "don. x Ve. 6a1, 
rule of law. Equity will grant a diſcovery on a 
diſpute between the lord of one manor and the lord 
of another, 


94. Bill by the lord of a manor, claiming a pre- 13 July 1763, cor. Henley, C. 
ſcriptive right to certain tolls for goods landed at rr _ 
plaintiff's quay, and praying a diſcovery of the org 
goods ſo landed by defendant. Defendant denied 
plaintiff's title, and refuſed to diſcover. Per cur. 

—Defendant is not compelled to diſcover till 


plaintiff hag eſtabliſhed his right at law. Aliter, 


where the title is in equity. 


95. Where a man by his own agreement ſub- H. 1779, Cane. 
jects himſelf to a payment in nature of a penalty, —.— — 2 


if he does a particular act, a demurrer to the diſco- of Ch. Phod, 1:20. 
very of that act will not hold. Thus where a * 
lefſee covenanted not to dig loam, clay, ſand, or 

gravel, except for the purpoſe of building on the 

demiſed land, proviſo to pay 20 5. per load, and de- 

fendant afterwards dug great quantities. Upon a 

bill to diſcover the quantities, (waiving the poſlible 

forfeiture of the demiſed term,) defendant de- 

murred, for that the diſcovery might ſubject him 

to a penalty, Demurrer over-ruled, 


96. Upon a quare impedit brought againſt the T. 1781, cor. Thurlow, C. 


int! N ; * Bi of London v. ebe, 
plaintiff he filed the preſent bill, to diſcover whe Joop of 1 e 


ther the clerk preſented to him by defendant had 1 Eg. Ar. 78. 
not glyen a general bond of reſignation, in order that Ne; The court over - ruled 
Ll4 plaintiff this demurrer, upon a clear opi- 


420 B— . Bill, 98. 
ben cet the reſignation-bond plaintiff might ſet up that bond as a defence at 
3 che incumbent was not Jaw for having refuſed him inſtitution.” To this 
— —— 3 bo nes bill defendant demurred, 1ſt, that the diſcovery 
rial to ſupport che biſhop's de- would ſubject him to penalties as a ſimonaical 
fence at law to a quare i contract; 2d, that the diſcovery was immaterial, 
wpon the ground the bond De led 

put the clerk under the power of murrer over -ruied. | ; 

the patron ip derogation of the rights of the ordinary. Lord Chancellor thought, in this caſe, the 
defendant had not ſufficiently ſhewn himſelf liable to penalties to refuſe a diſcovery ; and there is no 
Inſtance of the courts having refdſed a diſcovery only becauſe it was inconveniemt to the party making 
it; and it is for the plaintiff, who pays the coſts of the application, to conſider how far the diſcovery 
is material to him or not. As to the demurrer for immateriality, Lord Chancellor ſaid it was the firſt 
Inſtance of the kind; if the matter in the bill was frivolous the court might interfere. His 
thought the plaintiff entitled to the diſcovery, and that it would remain with another court to deter- 
mine its materia/ity. a 5 : 

(a) The principal queſtion in this cauſe coming on in the court of C. B. in H. 178, it was deter. 
mined there in favour of the patron, f bar general bonds of reſignation are legal, and are not a juſtification 
to the bifſbop in refuſing to admit the clerk, which judgment was affirmed in error in cur. B. R. (4 Term 
Rep. $1, 82.) A writ of error was then brought in parliament, where, after a long debate, the Judg- 
ment was reverſed,—Sec a full report of what paſſed in the Lords in Cunningh, Law of Simony, 52. 


$ July 1985, cor. M. R. abſ. C. 97. A bill will lie againſt the Eaſt India Com- 

v. — Eoft India pany for a commiſſion to examine witneſſes in In- 

«hes CE Rp. 463. dia, and for a diſcovery by what authority plaintiff 

1 Eg. Abr. 76. was diſpoſſeſſed of a leaſe granted him for ſupply- 

Defendant Morton, as ſecre- ing Madras with tobacco, the plaintiff intending to 

was not held bound to diſcover bring an action. Demurrer to the bill over- ruled. 
any thing prejudicial to the COMpAany mmm; ide Walpole Vs White, 8. P. 


g Mar. 2788, cor. Thurlow, C. Bill for a diſcovery and relief where plaintiff was 
—_ — entitled to relief only. Defendant demurred ge- 
f * nerally. Objected, that the demurrer ſhould have 
been to relief only. Per Lord Chancellor It is 
incumbent on the plaintiff to ſhape his bill accord- 
ing to what he has a right to pray. General de- 
murrer allowed. | 


M. 2789, cor. Thorlow, C. 98. Upon a bill by an heir at law for diſcover- 
* 223 3 ing and delivering up, or depoſiting, title-deeds 
Oe Fs againſt perſons in poſſeſſion of them as executors, 

and in poſſeſſion of the premiſes by agreement 
with a tenant by the curteſy, plaintiff need not 
ſtate every link of his pedigree. 


H. 1792, cor. Thurlow, C. 99. Bill for a diſcovery may be diſmiſſed with 

1 coſts, from the coming in of the anſwer, where 

e that anſwer contains a good defence ; for plaintiff 
having obtained a diſcovery, ought not to go on. 


p. 1792, in Scace. 100, The tertenant cannot file a bill to diſcover 
Bowman wh - — geen & al: the title of the rector in poſſeſſion, in order to avoid 
my paying tithes, where the title is not otherwiſe iu 

ue, 
S. C. But if the title is in iſſue in the original 
ſuit for tithes, he may have ſuch diſcovery b 
„„ ö ' a eo 
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99. Diſervery. 

4 croſs bill, without ſetting up any counter 

title. 15 : 
10t. A bill for diſcovery of money won at play 

on ſtat. 9 Ann. c. 24. will not lie at the ſuit of a 


common informer till he has commenced ſome 
ſait for relief. | 


102. Where a bill ſeeks a diſcovery of matter 


+ which the defendant is not obliged to anſwer, he 


muſt take advantage of it by demurrer. 


103. Bill for tithes praying a diſcovery, whether 
the defendants had not aflociated together in their 
defence, Demurrer to the diſcovery was allowed ; 
for if the combination was not criminal, the diſ- 


Bi 32 


p. 179, in Seace., 
My v. Francis, 1 Ae. g. 


T. 1792s cor. Lis. Conirs, 


v. Selby, 


| 4 Bro, Ch. Ca, 11 


M. 1792, in Scacc. 
Oliver, Clerk, v. Hoyeed aud | 


1 Ar. l. 


covery was impertinent; and if it was, defendants 


would ſubject themſelves to penalties by the diſ- 
covery. 


104. The bill prayed a diſcovery, whether the 
defendant had not contributed to the expence of a 
ſuit to try a general queſtion againit the plaintiffs. 
Defendant demurred; for that a diſcovery might 
criminate him. It appeared, that by the courſe of 
the ſuit no general right could be bound. Demur- 
rer allowed. 


105. Bill for a diſcovery in aid of an action of 
covenant, Plea; a clauſe in articles of copartner- 
ſhip, that any diſpute ſhould be referred to arbitra- 
tion, Plea over-ruled, diſcovery being of courſe 
_ an action is brought and can be main- 
tained, 


106, Bill for a diſcovery of glebe mixed with 
defendant's lands by his anceſtors, who occupied 
both. Anſwer, deſcribing the glebe-lands, from 
certain papers in the defendant's poſſeſſion, Mo- 
tion to produce them. Ordered; for defendant is 
bound to elucidate plaintiff's claim, where the 
confuſion aroſe from the acts of his anceſtor, 


107. Where a bill prayed diſcovery and relief, 
the plaintifF being entitled to diſcovery only, a ge- 
neral demurrer was allowed. 


1 May 1793, cor. Loughb. C. 


Mic bell V. Harris, 
z %. Jun. 129. 


T. 1793, in Scaces 
Potts v. Adair, 


1 Anſtr. 259. 


M. 1793, cor. Loughb. C- 
Cullis v. Swayne, 
4 Bro, Cb. Ca. 480. 
In ſupport of the demurrer were 


cited Price v. James, 2 Bro. Ch. Ca. 319. Meaſter v. Branſton, cited 2 Bro. Ch. Ca. 282. Charles v. 
Tayſum, in Scacc. July 1792, where this was conſidered as the eſtabliſhed practice, and ſo to have 


bace Price v. James. 


108, A debtor of a bankrupt, ſued at law by 
the aſſignees, filed a bill for a diſcovery, _ 
| . they 


M, 1794, in Scacc. 
Selby v. Crew, 2 Arſftr. 594+ 


oy . they had not ſigned his certificate on conſideration 
of his giving evidence in the ation, Demurrer to 
the bill allowed, | ; | 


7. Hater Loughb.C. 109. After ex by default in an acti 
v. Copron, upon a dividend under a commiſſion of bankruptcy 


_ — the aſſi filed a bill for a dif, d to h 
hi gnees filed a bill for a diſcovery, and to have 
Che doubt of A. Gurif- the proof of the debt expunged. Demurrer allowed, 
Action) to ſearch for precedents, the courſe being by petition, | 
but hone could be found, of a bill | 

to aſcertain a debt after an order of dividend. Bromley v. Goodere, 1 Atk. 76. was cited for the plain 


tiff; but Lord Chancellor thought the preſent bill quite new in ſuch à caſe, and that it would w 
defeat commiſſions, ſo that no diſtribution or length of time would 
prevent a ſuit. | : 


110. Plaintiff by bill charged, that defendants 


M. er. Loughb. C. 
v. Rolle, had got the title-deeds of his eſtate, together with 
Niete; . caig, the poſſeſhon, and had confounded the boundaries; 


the face of the bill plaintiff's and prayed a diſcovery, poſſeſſion, and an account; 


ory, eee cir which defendants demurred generally, Demur 
of the farms and the tenants TET allowed. 


names, but not in equity to poſſeſſion and an account. If plaintiff had ſought for a di 1 he 
— 1, but he ſeeks relief al ſo, though his remedy is by ejec a enly 


2 Dec. 1798, cor. Loughb. C. 111. Bill againſt the deviſee of mortgaged pre- 
| +> "agg miſes by the heir of mortgagor, for a diſcovery and 
* redemption, charging acknowledgments that the 
eſtate was held in mortgage, and that accounts had 
been kept. Plea of poſſeſſion for fifty years under 
conveyances from the mortgagee. Ordered to 
ſtand for an anſwer, and the benefit of the plea 


| ſaved to the hearing. 
P. 1796, in Scacc. 112. After twenty years poſſeſſion, and a deſcent 
_ Smith, caſt, the heir at law of a former owner filed a bill 
. for diſcovery of the title of the occupant, ſuggeſt · 


ing that defendant claimed under a pretended de- 
viſe from his anceſtor. Defendant demurred ; 
and the demurrer was allowed. 


22 July 1796, cor. Loughb, C. 113. Bill by a tenant for life in poſſeſſion for a 
Strede v. Blackburze, diſcovery and delivery of the title-deeds. Plea, a 
* mortgage in fee by a f for life, alledg- 
gage in fee by a former tenant for life, alledg 
ing himſelf to be ſeiſed in fee without notice. 
Ordered to ſtand for an anſwer, with liberty to 
except. ; | 
A mortgagee of the unſettled part of an eſtate 
muſt diſcover the boundaries, and the title-deeds 


are incident to the poſſeſſion under the freehold 


title, 
A pawnee of a bailee muſt diſcoyer ſo as to 
enable the owner to bring au action. 


114. Ia 


rere 0 
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588. Diſcovery. 5 


114. In a bill of diſcovery to ſupport an action H. 1797, in Scacc. 


brought by a common informer for money won at — Cowen . Phillips & of, 
- 4g = to fat. 9 Ann., it is ſufhcient to $09” 843. 
ſhew from the facts that an action lies on the 
ſtatute, without ſtating the nature of the action 
brought. ; 
115. A bill for diſcovery of the contents of a loſt H. 2797, in Scace. 
deed, and to have a new one executed, muſt be N & al. v. Dawſon & of, 
accompanied by an affidavit of the loſs of the w. A — 


ſormer. 


344+ ante, where the caſes on this ſubject are collected in a note. 


116. Plaintiff by his bill ſtated generally, that 20, 22 Mar. 1797, cor. M. R. 
under ſome deeds in the cuſtody of the defendants ** 2 
he was entitled to ſome intereſt in ſome eſtates in wy: Ss 
their poſſeſſion, and prayed a —_— and deli- Vd Eaſt India Company v. 


very of the title-deeds, poſſeſſion of the eſtates, 


Herbert, eor. Thurlow, C. Eaft 
India Company againſt Hench- 


and an account. Demurrer to the whole bill man, 1 vec. jun. 287. Fry v. 
allowed. Penn, 2 Bro. Ch. Ca. 280. Re- 
niſon v. Aſhby, 2 Vel. jun. 459. 


and the caſes there cited, Brandon v. Sands, 2 Veſ. jun. 514. Loker v. 


Rolle, 3 Veſ. jun. 4+ 


117. Bill for a diſcovery, whether the plaintiffs 7 Aug. 1797, cor. Loughb. C. 
were not employed by one of the defendants Wallis v. Duke of Portland, 


(a peer) as ſolicitors to preſent and proſecute a pe- 
tition on behalf of the other defendant, complain- 
ing of a return of a member of parliament, and 
praying that he might be declared duly elected. 

endants demurred generally. Demurrer allowed 
on grounds of public policy, and becauſe the diſ- 
covery could have no effect; and principally, be- 
cauſe ſuch tranſaction would amount to main 
tenance at common law. # 


See Anſaer, Demurrer, Plea. 


Sec. 9. Of Bills Quia timet. 


3 Ve. jun, 494+ 


b JF A. is bound for B., and has a counter bond M. 1683, cor. North, C. 83. 


from B., and the money is become payable Led Randlaugh v. Hayer, 
1 Vern. 190. 


on the original bond, equity will compel B. to pay Eg. Ar. 79. fl. 5. 


the debt, though A. is not ſued; for it is unrea- 
ſonable a man ſhould always have ſuch a cloud 
hang over him. | 


2. Bill for a commiſſion to examine witneſſes in T. 1520, Cane. 


berpetuam rei memoriam (in eſtabliſhment of plaintiffs 


Duke of Dorſet v. Serjeant Girdler, 
Prec. in Ch. 531. 


right and fiſhery), ſuggeſting,that defendant pretend- 2 Eg. Abr. 181. pl. 2. 
ed a ſole right, and threatened to bring actions, and Ne; Upon arguing the de- 


diſturb plaintiff when all plaintiff"s witneſſes ſhould be dir gen this cale » 0 ference 


dead. 


court, that If ane who was out of dead. Defendant demurred ; for that plaintiff ha 
poſſeMMon bad brought fuch a bill, not verified his title at law, Demurrer over-ruled, 


a demurrer would bave been good; f 
becauſe he ought firſt to have eſtabliſhed his title at law. If the defendant in this caſe bad 


difturbed the plaintiff by fiſhing daily, defendant ought to have pleaded it ; and that therefore plain 
ought to have ſought his remedy at law ; or if the plaintiff had hewn in his bill that the defendu: 
had actually diſturbed him by fiſhing, then the demurrer had been proper; but not for barely (breatening. 

Vide Wynn v Hatty, cor. Wright, C. S. (cited in S. C. where a bill was brought of the ſame nature 
touching a common, and the demurrer was allowed ; becauſe it appeared, upon plaintiff 's own ſhewing, 
that be was interrupted and diſpoſſefſed, and therefore had his remedy at law.-7;dealfo 1 Roll. Abr. 383 
Paulet v. Ingres, 1 Vern. 308. Mayor of York v. Pilkington, 1 Atk. 282, 233. 2 Atk, 303, 

Whitchurchsv. Hide, 2 Ack 392. 


. 
H. 1729, cor. King, C. 3- A bill may be brought to be quieted in the 
| _ v. Inny:, enjoyment of a mine or colliery, before the right 
Vile H 8 9 Tenants of is eſtabliſhed at law, for fear the mine ſhould be 
Bromſgrove, 1 Vero. 22. New ruined in the mean time; and a proper remedy 


Elm Hoſpital v. Andover Cor- can be had in no other court. 
poration, 1 Vern. 266. Pawlet : 


v. Ingres, 1 Vern. 308. Gell v. Hayward, 1 Vern. 312. Bechnall v. Arnold, 1 Vern. 354. Parry 
5. Rogers, x Vern. 441. a S 


M. 1730, cor. King, C. 4- Bill to perpetuate the teſtimony of a witneſs 
* 5 © meg for fear he ſhould die during a long vacation. An 


Moſ. 389. affidavit was made that the matter lay in the privity 
(a) Sic Pearſon v. Ward, in of the witneſs only (a), and was of great import- 
— 3705 Fang” ance. Lord Chancellor ordered the witneſs under 
Hankin v. Middleditch, 2 Bro, theſe circumſtances to be examined, de bene efſe, to 
Ch. Rep. 641. Lord Chol- preſerve his teſtimony ; but that if he were living 
mondely v. Earl of Oxford, & Bra. at the time of the trial, then that he ſhould be pro- 
Ch. Rep. 1579 duced 5) 
[ON ide Philips v. Carew, duced (6). 
: Nete 3 Upen the tri of the principal caſe at the bar in B. R. the deed was found to be forged upon 


e evidence given by this witneſs. 

Where an executor is bound to find immediate 
ſecurity fora legacy payable at a future day, 
ſee Executor, Legacy. 


Sec. 10. Of Bills to eſtabliſh a Cuſtom 
or be quieted in the Poſſeſſion of a 
Right, and to examine Witneſſes in 
perpetuam rei memoriam; And herein 

of Bills of Peace to prevent a Multi- 
plicity of Suits. 


MI. 1681, cor. Finch, c. 1. [JFON a motion for a new trial after verdict. 
How v. 27 f 3 upon two iſſues, which were directed, one 
115. Ar. 79. pls, to try whether a lord of a manor had a grant of fre 
Cary, 3. | warren; and the other, in caſe he had tlie grant, 
whether there was ſufficient common left for the 


tenants, Lord Chancellor ſaid, that thoſe matters 
| | were properly triable at law: but it being _ 


tc Mg © Ee 4 


had that the bill was to prevent a multiplicity of ſuits, 
led, and was in nature of a bill of peace, a new trial 
9 was granted, upon payment of full coſts; _ 
intif Lord Chancellor doubted the juriſdiction of 

_—_ court in this caſe. 


o Ml $10. Of Peace, and to perpetuate Teftimony. _ 325 


nag. 

— 2. A bill will not lie in a lunatic's lifetime, to M. 168, cor. Charleton, J 

387 tuate the teſtimony of witneſſes to his will Ar v. — 
302, made before his lunacy. 1 Eg. abr. 234, pl Jo 
the 3: To a bill brought to examine witneſſes in per- T. 1683, cor. North, C. $. 
ght fetuam rei memoriam to prove a modus decimandi, Somerſet v. Fotherbyg 

| be defendant demurred; for that the bill was to 1 Fern. 18s, 


Eg. Abr. 234. pl. 
edy eſtabliſh a cuſtom againſt the church, and in pre- . The ande ad, if 


judice of tithes that are due de communi jure. De- a = bill 0 tn a modur 
Pur murrer over-ruled, the object of the bill being only 
to preſerve teſtimony, 


neſs 4. Bill by the tenants of a manor to eſtabliſh M. 1634, cor. North, C. $. 
An their right to the profits of a fair. Lord Keeper New Zim Hypical v. Andewery 
vity thought the bill very proper as a bill of peace, and |, 27 A 

ort· to prevent a multiplicity of ſuits z but the bill pray- — 
der ing only ſpecial relief, viz. to be quieted in poſ- 
z to ſeſſion till the right was tried at law, and not hay- 
ing ing prayed relief in the premiſes, or a perpetual 
to- injunction, Lord Keeper thought the bill not pro- 
per for a decree, and directed plaintiffs to amend 
their bill in that particular. x | 


5. Bill to examine witneſſes in perpetuam rei H. 1685, cor. Gulldford, C. 8. 
late memoriam in eſtabliſhment of a right of common, - Pawlet v. Ingrery 
lay, before the party has eſtabliſhed his right at law, , RE 2 
| Per cur,—Such à bill is not to be admitted in PR 
equity, A commoner ought not to go into equity 
to prove his right of common, until he has recovered 
om at law-in affirmance of his right : but if the bill had 


7 been, that one commoner had recovered ſmall da- 
mages againſt the plaintiff (in equity) for oppreſſing 
in the common, and therefore that the other com- 

ein moner might recover the like damages, to prevent 


li- charges at law; that would have been a bill of 
| peace, and proper in equity. | 


6. Upon a bill to perpetuate the teſtimony of H. 2685, cor. Guildford, C. &. 


Par witneſſes touching a right to a way, the plaintiff mw_ Lam ponbte 
one mult ſet out the way exactly in his bill per et trans 1 Eg. Ar. 206 a 1. (.) 
free as he ought to do in a declaration at law. * | 
ant, S. C. But ſuch a bill ought not to be brought 

the for ſuch trivial things as right of common, or for 

ters ways or watercourſes, or at leaſt not till after a 

rged recovery at l. | 

that TRE Se 1A 


» © 
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H. 1686, cor. Jeffries, C. 7. A deviſee ſhall not examine witneſſes in per. 
pray v Arnold, Petuam rei memoriam to prove a will againſt a pur. 
1 chaſer without notice, till the will has been eſta. 
* leur. bliſhed by a verdict at law. 


H. 2686, cor. Jeffries, c. 8. Bill to examine witneſſes to preſerve their 
Pargy v. Reger, 1 Vern. 441. teſtimony touching the title of certain lands. De- 
fendant demurred, becauſe there was nothing that 

hindered the plaintiff from trying his title at law, 

and that he had not obtained any verdict in af- 

— of his pretended title, Demurrer ab 


T. 1690, cor. Lds. Comrs. 9. The court will not give leave to examine 
| Ps ks +; v. &dgwick & al. witneſſes to perpetuate teſtimony in caſe of a pur. 

Ar. 1 41.8, Chaſe of a reverſion, where there can be no trial at 
* law during the eſtate for life. 


P. 7697, cor. Las. Comrs. 10. A bill will not lie to quiet a man in poſſeſ- 

Baker v. Child, 2 Vern. 226. ſion of a pew in a church, though the plaintiff had 

z Eg. Ar. 75. 5s a decree before the ortlinary for this pew, Bill 
diſmiſſed with coſts. 


2E 1697, Dom. Proe. 11. A. an infant having been placed by her 
Iphin & Us. v. Haynes, guardian under the care of C. S., with directions 
: — og : . that ſhe might be provided with what money ſhe 
x wanted; the infant had two ſums of C. S. which 
| her guardian did not know of. After ſhe became 
of age an account was ſettled between the 
guardian and ward, and releaſes given, but theſe two 
ſums were omitted in the account. C. S. then 
| preferred his bill for ſuch two ſums againſt A. and 
hn her huſband, Decreed, that the money ſo received 
. by A. ſhould be reſtored, for C. S. had a fair claim 
againſt 4. and her huſband to avoid a circuity of 
ſuits, otherwiſe it would only be turning C. S. 
on the guardian, and the guardian on A. and her 
huſband in equity to ſet afide the releaſe, and have 
an allowance of theſe two ſums. Decree affirmed 

in parliament, 


M. 1699, Canc. 12, Adecree was obtained in Scacc. againſt two 
ner of the inhabitants of B. to eſtabliſh a cuſtom for all 
Er. ur. 138. f. 4. the inhabitants to grind at the king's mills. Tbis 
decree was had without trial, and was affirmed in 

the Lords, and now a bill was brought in Chancery 

* other inhabitants of B. to prevent a multiplicity 

of ſuits, and to examine witneſſes in perpetuam 

rei memoriam, and to diſcover evidences in defend- 

ant's hands, denying the cuſtom, and alledging 

colluſion in obtaining the former decree, * &. 

Defendants 


= yn GG a. =». ww can 
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Defendants plead the former decree and affirmance 
in Dom. Proc, and demurred to the bill, but did not 
deny the colluſion. Held, that the tenor of the 
bill was to queſtion the juſtice of the former decree, 
and that the charge of colluſion need not be an- 
ſwered, it _—_ only inſerted to give the court 
juriſdiction. e plaintiff 's redreſs muſt be in 
the Houſe of Peers. 


13. Bill for a perpetual injunction to ſtay de- 
fendant from bringing any more ejectments at law, 
having already brought five, in all of which plain- 
tiff had a verdift, Plaintiff alſo prayed that his 
title might reſt in 282 peace. Lord Keeper 
ſaid this caſe was in its nature new, and did not 
fall under the general notjon of a bill of peace, for 
it war only between A. and B., and one man it able to 
Tef. contend with another His lordſhip ſaid, that — 
had he was convinced of the vexation of the caſe, the 
Bill grievance was in the law, which it was the proper 
buſineſs of parliament to reform. His Honor 


$ 10, Of Peace, and to perpetuate Teflimony, B—1 gay 


To 1706, cor. Cowper, C. 3. 
Earl of Bath v. Sherwin, 
Prec in Ch. 261. 
Gilb, Eq. Rep. 2, 
4 Yn. Abr. 4:6. pl. 4A. 
14 Vn. „. 431. pM. 6. 
2 Eg. Abr, 171. pl. 2. 
24J+ Pf, 11. 522. l. 1. 
1 = P. 6 266. 
very different from that of a lord 
of a manor, who might have to 
contend with bis ſeveral tenants | 
againſt the diſtinet rights of eachz 
if his own title was not quieted by 
a bill of peace, after it was once 


therefore denied the injunction ; but on appeal af- eſtabliſhed at law, = — 


her terwards to the Lords, the injunction was granted, nt“ ich a multiplicity 
ons 
ſhe 14. Bill to diſcover a title to land, for an account f. 1709, cor. Copen, C. | 
ich of the profits, and to perpetuate teſtimony. De- Philips v. Carewy 
me fendant anſwered as to the title, and demurred as 5 Ef. 8 = "2 % 

the to perpetuating evidence, in regard that plaintiff 89. p/. >. x06. pl. 1. 
wo might bring his ejectment, and examine his wit- (e) Yide Parry v. | 
1en nefſes at the trial (a). Upon affidavit that the plain- | — _ ge 

nd tif's witneſſes were infirm and unable to travel, Brandlyn v. Ord, 1 Ack. 1 

ved the demurrer was over-ruled (6). (% Vide Shirley v. Earl of Fer- 

im ters, 3 P. Was. 77. 

. i jeted in the ien of an an- E. 1714, Parker, C. 

of 15 A bill to be quiete poſſeſſro of FR. 2734s gr = 


8. cent uſed with a rope over the river Ware, was 
her ua rog drew twenty defendants, (who had cut 
ve the rope,) to avoid the multiplicity of actions. Pay 
ed Parker, C.—Plaintiff may have treſpaſs for cutting 

the rope : a ferry is-in nature of a highway, and a 

kill does not lie to be quieted in poſſeſhon of an 
wo highway. A bill ier to be quieted in the poſſeſſion of 
all common, but that is of a different nature: zhis ir 
his a navigable river, and the rope to the ferry is an ob- 
m firution to the navigation : it plaintiff has any ſuch 
Ty right, there is a proper remedy for him at /aw, 
ty Bill diſmiſſed with coſts, 


d- 16. Bill for a commiſſion to examine witneſſes 
ng in perpetuam rei memoriam, (in eſtabliſhment of his 
. night of fiſhery,) ſuggeſting that defendant pre- 


tended 


2 Eg. Abr. 171. pl. 2. 
4 Vin. Abr. 425. pl. 35. 


T. 1720, Cane. 
Daleef Dorſett v. Serjeant Girdler, 
Prec. in Cb. 531. 


2 Ey. Ar, 181. fl. 2. 


- 
mY 


g23 1 2 Bill. Arts, 


* 


FR, IP ante, tended a ſole right, and threatened to bring actions 
On . and diſturb plaintiff when all plaintiff" — es 
ud be dead. Defendant demurred ; for th: 
* plaintiff had not veriſied his title at law. De- 
murrer over - ruled; for plaintiff being in 59, 
e ion, it became unneceſſary to eſtabliſh his title 
at law. | | 
T. 1920, Cane. 17. A man who has been in poſſeſſion of a water. 
Buſb v. - Agr courſe 60 years, may bring a bil againſt a wort- 
R 25. „ 2 4 — who forecloſed the equity of redemption to 
The court of Chancery will be quieted in his poſſeſſion, although he had not 
not grant an injun@tion unleſs the eſtabliſhed his right at law. 
N TC has. x Yor, 120. Eaſt India Company v. Sandys, 1 Vern. 127. Corpo. 
ration of York v. Pilkington, 2 Atk. 302. Birch v. Holt, 3 Atk. 726, Anon, 1 Vel. 476. 
Anon. 2 Veſ. 414. 


M. 7724, in Scace. 18. Bill to eſtabliſh a cuſtom for the owners and 
Fendler and others v. Potter, occupiers of certain lands in a certain pariſh to 


8. 181. keep a bull and a boar. Bill diſmiſſed, becauſe 
dtzce owners of the inheritance were not parties. 

P. 1723, in Scace. 19. Bill to eſtabliſh a right to liberties granted 

Lord Dighy 1. March & al. by the crown muſt ſet forth a title, and how the 

* ſame became veſted in tlie plaintiff. . 


H. 1726, cor. King, C. 20. A bill was bronght to be quieted in poſ- 
efron. Gilb. Eq. Rep. 183. ſeſſion of a right of common, and to prevent diſ- 
Ei. Ar. 12. f. 3. trefles: and although plaintiff produced affidavits 
of 5o years quiet poſſeſſion, and evidence of their 
right of commonage in the time of Queen Eliaabeth; 
yet the court refuſed to interpoſe till one or more 
verdicts at law; and diſſolved plaintiff's injunction 

obtained for want of anſwer, 


H. 1929, cor. King, C. 21. A bill may be brought to be quieted in the 
8 En enjoyment of a mine or colliery before the right is 
Vide «10, ER of Eſtabliſhed at law, for fear fa mine ſhould be 
Bromſgrove, 1 Vern. 22. New ruined in the mean time, and a proper remedy can 


Elim Hoſpital v. Andoyer Cor- z 
poration, 2 Vern. 366, Pawlet be had in no other court. 


. Ingres 1 Vern. 308. Gell y. Hayward, 1 Vern. 312. Bechinall v. Arnold, 1 Vern. 354. Pan 


* Rogers, 1 Vern. 441. 


T. 1729, cor. Kiog, C. 22. A bill brought by one tenant of a manor, ſug- 
—— 5 geſting a cuſtom for the tenants of the manor of A. 
2 Ez. Air. 172. l (of which he was one) 7 cut turf in the manor of B. 
Mr. Attorney-General admit- To quiet him, and to have an iſſue directed as to 
te the rule 3 but fad the plain- the right, was the end of the bill. Per eur, —This 
rupted, and therefore the others Bill ir improper, and inconfiftent with the nature and 
eould nor de made plaintiffs ; end of ſuch bills ; which is, that where ſeveral per- 


tad m wake dun defendants fons Having one and the ſame right, in which they 
| | are 


U 
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0. 

ns — 2 a 4 5 would be c bringing them into 
e rent expence a plicity of ſuits, (hi ch court to pay their cos: but per 
a of them are entitled to in their — rights,) iſſues Lars Chant e las 
e- will be directed, and one or two determinations 

2 will eſtabliſh the rights of all parties concerned on 

tle the foot of one common intereſt z but in, all thoſe 


bills either all parties join, or a determinate num- 

ber, in the name of themſelves and the reſt, and » 
er- they prefer a bill j but in this cafe one only brings 
rt the bill on the general right, and not on the foot of any 
to Wl particular diſtinct right. Bill diſmiſſed with colts. 
10t a — 


23. Bill to perpetuate the teſtimony of a witneſs, M. 1730s core King, c. 
for fear he ſhould die during a long vacation. An S v. Earl Ferrerty 


po- 6 . m_ 
76. afidavit was made that the matter lay in the privity 3 FP. * 77. M. 189. 
of the witneſs only (a), and was of great import- - fg 7785 "_ = 


ance. Lord Chancellor ordered the witneſs under Hatch, ia Ch. 19 Jan. 1938, 


nd BY theſe circumſtances to be examined de bene efſe, to Tanin v., Middleditch, 2 Bro, 
| - * - » Ch. Rep. 641. Lord Chol mon- 
preſerve his teſtimony ; but that if he were living geley v. Earl of Oxford, a the 


to 
uſe at the time of the trial, then that he ſhould be Ch. Ca 157, 


b) Vide Philips v. 
produced (5). f 1 6. Was. —_ I ym 
ted Nate; Upon the trial of the principal caſe at the bar in B. R. the deed was found to be forg:d u on 
the the evidence given by this witneis. . 1 


24. A ſingle copyholder is not relievable in XI. 1732, cor. King, c. 
equity for an exceſſive fine (that being determin- Ceroper v. Clerk, 3 P. Ws, 157, 
oſs die « & jury) ; but to avoid multiplicity of ſuits, - — _ 205: 5-206 


dif- ſeveral copyholders may join to be relieved againſt a ide or an 7. Ita, | | 


vits general fine that is exce ſſive. 1 Ch. Rep. 33. 

heir | ham v. Lancaffer, 

55 1Ch, Rep. 96. Diſney v. Robertſon, Bunb. 41. Baker v. Rogers, Sel. Ca. in Ch. 74. Mayor of 

1; York v. Pilk-ngtoh, t Ack. 282. Bouvrie v. Prentice, 1 Bro, Ch. Ca. 200. : 

ore | 

tion 25. A bill in equity lier not for a ſatisfattion #733, in Sesce. | 
where the thing ſounds in damages, though it does to * „ 1 

2 Eg. Abr. 163. pl. 23. 
1 confirm a cuſtom, 
t 
ht is 26, Bill to eſtabliſh a cuſtom in the caſe of a com- 1735, Cane. 


| be mon perſon, muſt regularly be founded on a trial at Nottingham Town v. Ward, 
can WT aw; for when the right is ſettled, it becomes a . 


bill of peace. 

* 27. So where the city of London brought a bill 1737, cor, Hardw. C. | 
fir a cuflomary toll (a), fer going through one of their G of __ v. — Torng 

ſuge WY gates with a carriage, defendant demurred, becauſ# (e] pirwherethebillisfounded 

FA. e toll was not eſtabliſhed at law ; and demurrer en an expreſs grant of the toll, 

of B. allowed. though the riſe of the toll cannot 

to ; be known, yet the ſuit being 
This brought en the grant of the toll, it is in the nature of a bill of peace. 
and 28. Where there has been a poſſeſſion of a «Dec. 1737, cor. Hardw. C. 


per- hlhery for a conſiderable length of time, a perſon —_ ork — 
they I vbo claims a ſole right to it may bring a bill to be 8, another branch of this 


are Vol. I. Mm dauieted 


2 
530 B—1 
in 2 Atk. 303. and 9 Mod. 72. 
upon a motion to ſtop an indict- 
mept for a breach of the peace 
in fiſhing in plaintiff's liberty. 
Vide City of London v. Perkins, 
4 Bro. P. C. 157. Buſh v. Weſ⸗ 
tern. Duke of Dorſet v. Girdler, 
Prec. in Ch. 530. Ld. Teyn- 
ham v. Herbert, 2 Atk. 483. 


. 16 Nov. 1738, cor. Hardw. C. 
Conyers and others v. Lord Aber- 
f gevennyand others, 1 Atl. 28 5. 


capacity only. 


15 Nov. 1738, cor. Hardw. C. 
Brandlyn v. Ord, 1 Ath. 571. 


de good cauſe for the defendant to demur. 


9 Aug. 1739, cor. Hardw. C. 
Earl of Suffolk v. Green & al, 
1 Alth. 450. 


2 Zy Abr. 79. Pl. 14. 


to pay what is really due. If the demurrer had 


: ws = \ WL % 1 
quieted in the poſſeſſion, t he has not 
bliſhed his right at law : and it is no objection, 
upon a demurrer to ſuch bill, that the defendant 
have diſtinQ rights; for upon an iſſue to try the 
general right, they may at law take advantage of 
their ſeveral exemptions and diſtinct rights. 


j 


29. A bill of peace praying an injunction to 
ſtay the defendants, who have an intereſt in the 
manor of Tunbridge, from proceeding at law ef 
againſt the plaintiff for building houſes on the 
manor without leave; and that they may accept 
of ſuch a compenſation as the court ſhall think 
reaſonable. The court diſſolved the injunction, th 
as they cannot be applied to as an arbitrator, nor 
have any legiſlative authority; but act in a judicial 


S. C. A bill of peace may as well be brought by 
tenants againſt a lord, as by a lord againſt tenants. 


30. A tenant in tail out of poſſeſſion cannet 
bring a bill to perpetuate teſtimony till he has re- 
covered poſſeſſion by ejectment; if he does, it wil 


31. Bill brought to perpetuate the teſtimony of 
witneſſes to a bond charged to be uſurious, and 
alledging that the defendant, one Green, whom the 

laintiff wanted to examine, was very aged and 
infirm : Green, who was a nominee only in the bond, 
demurred, as the bill ſought to ſubje him to x 
penalty; and alſo as the plaintiff does not offer 


{topped at the firſt part, it would have been good; 
but as it goes to the perpetuating the teſtimony, it 
is bad; and was over-ruled, but without prejudice 
to Green's inſiſting on the ſame thing by way dl 
anſwer, | 7 

S. C. A truſtee has as much the benefit of the 
pleading of this court as he who has the equitable 
intereſt, and ceflui gue 2 is entitled to have the 
privilege maintained by the truſtee. 

S. C. A plaintiff is entitled to perpetuate the 
teſtimony of witneſſes to a uſurious contract, not 
withſtanding his not offering by the bill to pay. 

S. C. A man may bring a bill to etuate 
teſtimony in many cafes, where he cannot bring: 
bill for relief without waiving the penalty, as 
caſes of waſte, Sc. 


Ad 


2 
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A demurrer bat in part is void in foto; other- 
wile as to a plea, _ 


32. Where the juriſdiction is drawn out of 4 22 Feb. 1942, cor. Hatdw, C. 
court of Jaw, all the parties 'muſt be before the Powe v. Clark, 2 Ath. 313. 
court who are neceſſary to make the determination 3 
complete, and to quiet the queſtion. 


33. Upon a bill for an account of fees, and to 6 Moy 171, cor. Hardw. C. 
eſtabliſh a right, all perſons muſt be before the FI Waryee Lince/ng 
court who have any pretence to a right, for they ä 
will be bound by the decree of the court; other- 
wiſe as to a judgment at law, which will not bind 
the right of a third perſon. 


— 


34. Bill to eſtabliſh a fight to an oyſtet᷑ fiſhery, 17 Dee. 1742, tor. Hardw. C. 
and to be quieted in the poſſeſſion of it. Defend. Led —_ — 
ant demurred, for that the matter was property tri- 2 Ey. A. 164. „. 41, 
able at law. Lord Hardwicke ſaid, that where the ; * 0 ſt was contended that 
right of a fiſbery is in diſpute only between two lords pe Tegen York v. 
of manors, neither of them can have relief in equity till — =, — „ — prion 


the right is fir tried at law, and therefore allowed To which Lord Hardwice ob- 
the demurrer. ſerved, that there the plaintiffs 

were in poſſeſſion of a right of 
fiſhery for nine miles together, conſequently their juriſ4iQion muſt neceſſarily be entangled with the 
lords of different manors, and in ſuch a caſe ſuits at law would be endlels, for they would have to Gon 
tend with as many different titles. - 


S. C. Where a man ſets up an excluſive right, la the printipal ee o 4 
and the perſons who can controvert that right are ſo Tenham die not by his bill charge 
numerous, that he cannot by one action at law on. * as the 22 
quiet the right, he may go into equity firſt, and nature of an ejectment bill. Such 
then his bill is called a bi// of peace, and the court f <a{e is properly determinable at 

e : 4 4 law, for it is a mere queſt on of 
will direct an ifſue to determine the right, as be- tight between two perſons; but 
tween lords of minors and their tenants, or the as to the corporation of York 


_ (inthecitedcaſe) they muſt have 
tenants of one manor and the. tenants of an gone all round the compaſs to have 


other. | come at the right at law. 


35. A chaplain or curate of a perpetual cutacy, 14 July 1782, cor. Herde. C 
having parochial rights and privileges, may bring eee Tamberlaines 
a bill in his own name to eſtabliſh thoſe rights, but * 
he cannot ſue by way of information in the name 
of the Attorney-General, as in the caſe of a 
charity. 


36. A bill to perpetuate teſtimony may be. diſ- 10 July 17544 cor. Rardw. G. 
miſſed for want of proſecution, any time before re- «hon. Andi. 237. 
plication and examination of witneſſes. After the 
witneſſes are examined, plaintiff muſt not proceed 
to ſet down his cauſe for hearing (for the end is 
anſwered by the examination); and if he does, his 
bill will be diſmiſſed with coſts, ſo as not to pre- 

Judice him in the preſervation of his teſtimony. 
 _Mm3 47. Where 


* 


1 Feb 1773, Dom. Proc. 37. Where a bill is brought to eſtabliſh a legal 

Welby, Eg. v. Duke of Rutland, title, and for a perpetual injunction, it is the 

OT & $79 eſtabliſhed practice of courts of equity to diſmiſs 

$5.4 the bill, notwithſtanding the defendant has an- 
a, ſwered, and inſiſted on matter of title. 


M. 1795, in Scacc. 38. A bill to perpetuate teſtimony of a modus, 
* 7. 3 being amended by adding an eſſential party, after 
. doubted the commiſſion executed, but before publication 


the propriety of this application, a NEW commiſſion was granted. ©. 

and ſtarted as a difficulty that the | 

new parties by croſs exzmin-ti-n may obtain evidence to contr dict the former; but the motion ſeems 
to ſuppoſe the examination on the ſecond cemmilſion alone to be legal evidence. 


T. 1796, in Scacc. 39- In this caſe objections were made to a bill 
Scarrv. Trinity College, Cambridge, to perpetuate teſtimony, for that it went on to 
. pray relief in the ſame matters, to which the ex- 
amination of the witneſſes extended. Held, the 
prayer for relief was good, and the objeCtions 

were over-ruled, | | 


See ante, ſef?. 2, See alſo Evidence. 


/ Sec. 11. Of Bills of Interpleader. 


M. 1685. cor. Jeffries, C. 1. 1* a bill of interpleader, if a trial at law is di- 
Anon, 1 Fern. 351. rected between the defendants, the ſuit is at 

an end as to the plaintiff; ſo that if he dies, the 
defendants may proceed without | reviving the 
cauſe, for each defendant is in the nature of a 


p. 1731, in Scace. 2. Upon a bill of interpleader againſt the Attor- 
Ow 3 1 ney- General and the executorꝭ of Sir R. K., it was 
* . agreed per cur. that there is a neceſſity of annexing 


(a) It ſeems to be an eſtabliſhed an affidavit to the bill, or elſe it is demurrable to, 


—— rg ap nat; ' Nuere, if neceſſary where only private perſons are 
, 


no colluſon between plaintiff and deſendants (a)? 
any of the parties mult be annexed to the bill. _ 


27 Feb. 1747, Cor. Hardw, o. 3. An executor being in anter droit, is not ent. 
Much v. Smart, 3 fil. 6:6. tled to bring a bill of interpleader till, as ſtanding 
in his teſtator's place, he has made himſelf : 

debtor ; and that he cannot be till he has proved 

the will. A bill in equity is in nature of a deck 

ration at law, which cannot be filed till after pro- 

bate, though an action may be brought by th 


executor, 


© June 1749, cor. Hardw. C. 4. Demurrer, for that the plaintiff in a bill of 


* 13 _ 248. interpleader (a) did not file an affidavit that the 
e en tt in rhe cate 2s ſuit was at his Own expence, and for that no cal 
found:d on a rumour that there 1 Penee, 


wi 


4 5 * 
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was ſlated to entitle plaintiff to relief, or compel 
defendant to put in an anſwer; and for that in a 
bill of interpleader it muſt be ſhewn that plaintiff 
is in danger of paying rent, Q a ſecond time, and 
that ſuch a bill on derpurrer will be taken ſtrongly 
againſt the party whoſe bill it is. Per Lord Chan- 
cellor This is a very particular caſe, but as it is a 
demurrer to the whole bill, if there is any part of 
it which defendant ought to anſwer, the demurrer 
muſt be over-ruled. There is no tule of court re- 
quiring that plaintiff thould ſwear the ſuit is at his 
own expence (6): the material part of the affidavit 
is, that plaintiff did not collude with any of the 
defendants. Lord Chancellor was not willing to 
allow new inventions in interpleading ſuits : they 
might be dangerous, being formed in ſome mea- 
ſure as interpleaders at law, in which it muſt be 
ſhewn to be between perſons in rerum nature. 
Suppoſe a guardian having the infant in his cuſtody 
conceals and will not produce hin, but ſets up a 
title to himſelf, and the infant is the perſon fu - 
geſted to have right to controvert that title : in 
ſuch a caſe his lordſhip thought ſuch a bill might 
be brought, and alſo to compel the guardian to 
produce him. The bill in the principal caſe prays 


not only to interplead, but for an injunction to ſtay 


proceedings. in an ejectment: that cannot be; for 
ſuch a bill lies only as to the payment of ſome de- 
mand of money, and not as to the poſſeſſion of an 
eſtate. Then ſuppoſing the interpleading part of 
the preſcut bill could be confidered (which his 
lordſhip was not willing to allow) as a bill for a 
diſcovery of defendant's title to the poſſeſſion of the 
eltate in queſtion, and to the rents and profits. 
Plaintiff is entitled to that diſcovery, but defendant 
having demurred to the whole bill, as well to diſ- 


covery as to relief, the demurrer mult be overs 
ruled. a 


5. Bill of interpleader by the tenants of Lord F. 
againſt ſeveral ſets of annuitants who had diſtrained 


on their farms, praying that they might interplead 


among themſelves. The rents were paid into court, 
and the only queſtion as to the plaintiffs was the 
colts, Per Lord Chancellor The tenants at all 
events ought to have their coſts; and nothing can 
be more clear, as the idea of a bill of interpleader 
preſumes a right in the plaintiff paramount the in- 


terpleader. The party calling on others to inter- 


M m 3 * plead 
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was iſſue by Lady H. which iſ- 
ſue was ſuggeſted to be entitled 
to the eſtaic in queſtion, and 
praying that if there was any ſuch 
perſon, he might interplead with 
the defendant ; and alfo praying 


an injunRtion to ſtay proceedings 


in ejectment, or any action tux 
meſue profits, 


() Such an affidavit would 
require the denying it, even in 
cu es where a man may bear the 
colts of a' ſuit, without being a 
maintainer, as where a father fur- 
niſhes the expences of a ſuit by 
his ſon. 


7 22 Feb. 1787, cor. Thuriow, C. 


Aldrich v Thompſon, 

2 Bro. Ch. Ca 149. 
In Dungey v. Angove, 2 Veſ. 
jun. 207. Lord Loughborough 
laid, this was a clear cafe of in- 


334 BA 42 Will: > - $9 
| plead is in the nature of a ſtakeholder. Cofty 
ordered out of the rents in court. 


T. 1791, cor. Thuxlow, C. 6. Plaintiffs in a bill of interpleader are entitled 
* v. 28 to their coſts, but there is no inſtance of coſts being 

_ nes . Angove, 2 vef given to a defendant. Plaintiffs in this caſe were 
jun- 204. there is an inſtance * mere ſtakeholders, and were driven to file their bill 
xemplary cake decreed to the by an action at law. Lord Chancellor was very 
rac yore fone eng ag a caſe of qeſirous in this inſtance to give defendants their 


coſts alſo, but could find no precedent. 


30 Ap. 2593, cor. Loughb. C. #9. Defendant B. having depoſited ſundry certifi, 
_—_— *. Boylſton, cates of the American loan with plaintiff his banker, 
. for ſafe cuſtody, was ſoon after arreſted and thrown 
into priſon, as a partner in an inſolvent mercantile 
houſe. Plaintiff then refuſed to deliver up his de- 
fit, whereupon he was ſerved with attachments 
by the joint creditors of B. and his partners, and 
was alſo arreſted by B. in trover for the certifi- 
cates. Plaintiff then brought a bill of interpleader, 
praying alſo an injunction againſt the proceedings 
at law, and offering to bring the depoſits into 
court. Per Lord on interpleading 
bill is exactly upon the footing of an injunction to 
ſtay waſte, and may be ſupported. hy ſpecific evi- 
| dence of the facts, as well as it is in all caſcs by 
{a) To a bills of interpleader ſpecific evidence that there is no colluſion (a). 
an athdavit mult be annexed, that If plaintiff had applied to-the court in which he 

' the piaintiff does not collude with . . 
any of the parties. was arreſted in trover, that court would have dil. 
| charged him on common bail upon his lodging his 
depoſit in court, and would have ſtayed proceedings 
on the action till the attachments were diſpoſed of, 
The preſent is preciſely the caſe of an interpleading 
bill. Plaintiff claiming no right in the ſubject, is 
doubly vexed by having two legal proceſſcs iſſued 
againſt him at the ſame time by different per- 
ſons; he comes upon the molt obvious equity to 
inſiſt that the claimants may ſettle the conteſt 
among themſelves. It is ſaid plaintiff may either 
defend himſelf againſt the attachments or againſt 
the action in trover, and which-ever caſe is firſt 
determined decides the claim of the other : but 
plaintiff ought not to be placed in that ſituation; 
here is no appearance of collufion, nor can it be 
(5) Counter affidavits ere not preſumed againſt the affidavit (6) annexed to the bill. 
t i be read againſt the The plaintiff's credit ſtands unimpeached, and it 

vit annexed to inter- 

pœeading bill. cannot be expected that he as a banker ſhould fight 
the cauſe of B. And it was an Outrageous mca- 


ſure to arreſt the plaintiff in trover, and make uſe 
| - 
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of the legal fiction of converſion, when his defire 
was to deliver over the property to whomſoever he 
could with ſafeex. 4 

The court of B. R. however, having granted a 
rule ni to ſtay proceedings in trover, and dif- 
charge defendant at law on common bail, he con- 
ſented that plaintiff ſhould defend the attachments 
in his name, and which it was ſaid he had been 


' always ready to permit. This of courſe put an 


end to the action of trover. 


8. A tenant cannot fill a bill of interpleader 
againſt his landlord on notice of ejectment by a 
ſtranger under a title adverſe to that of his land- 
lord (a). On a ſuſpicion of colluſion in this caſe, 
an inquiry into the circumſtances was directed (5); 
and the report confirming the fraud, the bill was 
diſmiſſed with colts to the landlord, as between 

orney and client, to be paid by the plaintiff and 

is ſolicitor, and the latter to ſhew cauſe why he 
ſhould not be ſtruck off the roll. 

Where 'there is a demiſe a leſſor cannot bring 
an action for uſe and occupatioh, as a ſtranger 
may, but he muſt ſue on the deed for the rent. 


of 


4 
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Note; A claim only is a ground 
interpleader. 


H. 1794, cor. Loughb. C. 


D * 9 
2 Ve jun 304. 

(a) 3 | Chaace lor could 
conceive a tenant entitled to bring 
a bill of interpleader where two 
perſons diſpute which of them is 
the repreſentative of the leſſor 3 
but in this caſe it would be mon- 
ftrous if the tenant could make 
his landlord diſcloſe his title by 
an interp eading bill. His lord- 
ſhip doubted if he did not act 
criminally in hearing ſuch a bill, 
after the tenant has acknowledged 
his landlord's title by accepting a 
leaſe, merely on the ſuggettioa of 
a ſtr anger claiming a title. Ihe 


only caſe in which a tenant can come into equity upon an interpleaJing bill is where the landlord has 
done ſome act himſelf to embarraſs the tegant, as is the caſe of a mortgage, 

% The affidavit on filing the bill ia tais caſe was not in the uſual form, but to this effect: That 
« the bill annexed is not with the conſent, knowledge, or combination of either of the defendants 
« therein mentioned ; but merely of this deponenc's own free will,” —As to the form of this affidavit, 
his lordſhip ſaid, he was glad it was ſo ircegular, fince it has ſpared the crime of perjury, 


Lord Chancellor then (after commenting upon 
Metcalfe v. Hervey, 1 Vef. 248.) obſerved, that a 
bill of interpleader is defined to be, where two 
perſons claim of a third the ſame debt or the ſame 
duty. With regard to the relation of landlord and 
tenant, the right muſt be the object of an eject- 
ment. The law has taken ſuch anxious care to 
ſettle their rights ariſing out of that relation, that 
the tenant attacked throws himſelf upon his land- 
lord. He has nothing to Co with any claim ad- 
verſe to his landlord. He puts the landlord in his 
place. If the landlord does not defend ſor him, he 
recovers upon his leaſe a recompence againſt the 
landlord. In caſe of another perſon claiming againſt 
the title of his landlord, it is clear, unleſs he de- 
rives under the title of the landlord, he cannot 
claim the ſame debt. The rent due upon the de- 
miſe is a different demand from that which ſome 
were! way may have upon the occupation of the 
premiſes, It is a ſmall matter upon the juſtice due 

| Mm 4 /® 


Bill, 9 II. 
to the rights of the country, to diſmiſs the preſent 
bill: it is as pernicious a practice, and as danger- 
ous to the landed property of the kingdom, as ever 
came before a court; and if it is tolerated, a tenant 
in poſſeſſion, whoſe duty is to ſtand by and defend 
his landlord, becomes the inſtrument to betray 
him; and through the medium of equity to call 
upon him to do that which it was the prudence of 
the law to prevent, to make a diſcloſure of his title 
attacked adverſely, and that through the machina- 
tions of his own tenant. . 

The preſent bill is ſingular in another reſpeQ, 
for it ſuggeſts a caſe. An interpleading bill never 
does that. : 

'To ſupport a bill of interpleader by a tenant, two 
perſons mult claim the ſame rent in privity of te- 
nure and contract, as in the caſe of a mortgagor 
and mortgagee, truſtee and ce/tuy que trufl; or 
where the eſtate is ſettled to the ſeparate uſe of a 
feme covert, of which the tenant has notice, and 
the huſband has been in receipt of the rents, and 
differences ariſe between them, and ſhe claims the 
rent, There may be a variety of caſes in which the 
tenant may file a bill of interpleader, as not dif- 
puting the title of the landlord, but affirming that 
title, the tenure, and the contract, by which the 


rent is payable, and where it is uncertain to whom 


F. 1795, in Scacc. 
Cui v. Target & al, 
2 Abſtr, 529, 


M. 1796, in Scacc. 
Jopnſon & al. v. Alien & al. 
„ö; ena „ 


M. 1997, in Scacc. 
Weoloftn & al. v. Wright & al, 
1 Anſtr. 30 1. 

Vide 11 v. Atkinſon, ſup. 


1 


it is to be paid, | 


9. Though this was a cauſe of little conſe. 
quence, Lord Chief Barop expreſſed his opinion, 
that a bill of interpleader will not lie by a tenant 
againſt his landlord, or in any reſpect to queſtion 
his title, 

It was ſaid in this cafe, that a tenant, though 
threatened with ſuits at law on a title adverſe to 
that of his landlord cannot make. them interplead, 
The bill in this cafe was diſmiſſed with colts, 


10. A tenant cannot file an interpleading bill 
againſt his landlord. A 

S. C. Where one claimant ſeeks a certain rent 
from the tenant in poſſeſſion, and the other ſeeks 
unliquidated damages for uſe and occupation, 
the tenant cannot make them interplead. 


11. Where one rector claims a modus, and the 
rector of another pariſh claims tithes in kind of the 
ſame lands, they canpgt be made to interplead. 


_ 


_ — — — — > 6 2 
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Sec. 12. Of Certiorati Bills, and Bills 
. of Appeal and Rehearing. 


I. BILL of appeal to ſet aſide a decree in the T. 1683, cor. North, C. $. 
county palatine of Chefter, charging, that it Pertington v. Tarbech, 

'was made on inſufficient grounds. Plea, the an- 9 
cient uſage and practice of the palatine court, and 
the juſtice of the decree. Lord Keeper thought an 
appeal would lie; ſo would a certiorari bill to re- 
move the cauſe : but a bill of review would not 
lie, for that is only to reinſpect what the ſame 
court has done before. Lord Keeper would not 
r the cauſe, but ordered that he might be 

ttended with precedents. Afterwards in ſame 
term the cauſe came on again, when his lordſhip 
ſaid, that the appeal would not lie to the court of 
Chancery, and that if there be any appeal, it muſt 
be to the king himſelf. Plea allowed. 


2. Bill of appeal and review of a decree in the T. 1683, cor. North, c. 88. 
county palatine of Chefter. Defendant demurred. 7 & Us: v. Bb & als 
Demurrer allowed; for if there is any appeal, it Rs. 
muſt be to the king himſelf. 


3. Bill of appeal from the court of policies and H. 1684, cor. North, C. S. 
aſſurances in London (a), complaining of their de- * Deſmencere, | 
cree, for that the bill was taken pro confeſs againſt . x, A. 33 0 "5 | 
the defendant after the firſt ſummons. Lord (a)See this caſe more fully 


ſee s 
Keeper reverſed the decree ; for that the defend- 2%, bt. London z and for an ac- | 
600 ant had not been fairly ſummoned according to 8 RI 
1 the ſtat. of 43 Eliz.; and the plaintiff undertaking c. 23. a 
85 not to inſiſt on the ſtatute of limitations, the mat- 
1 ter was agreed to be tried at law by action on the - 
; caſe, | | 
to | 
d, 4. Upon a bill of appeal from an inferior court, H. 1685, cor. Jeffries, C. | 
the plaintiff muſt complain of the injuſtice done Adden v. Hindmarſt, 
" him by the inferior court; but he is not obliged to TR 
aſſign particular errors, which is the difference be- 
5 tween a bill of _ Hd a bill of review: but in . 
that both muſt be upon the ſame 


bh this they agree, 
evidence; and the appellant cannot examine de 


m novo, though in the ſpiritual courts they examine . 
over and over again, and proceed upon new allega- 

ic tions. Lord Chancellor inclined to think that a 

ic bill of appeal would lie from an inferior court to 


the court of Chancery, as at common law the 


King's Bench correcis all inferior courts. 
| 5. If 


0 


512. 0 
H. 1704, cor. Wright, C. S. 5. If upon a certiorari bill the cauſe is brought 0 
Stepbenſen v. Houlditch & al. on to a hearing, the court, if they think fit, may 0 
11 . f. pl 2, make a decree, or ſend it back to the mayor's court t 
Note; Fhhe regitirar being in to be determined there: ſometimes the court re- h 
eovrt, {aid, theſe cauſes were moſt tains the bill, ſometimes ſends it back after pub. 0 
Ws 9 WI lication paſſed, and ſometimes after a ſubpena to Pp 
hear judgment, and before the cauſe comes to a af 
hearing. 85 þ 
16 May 1767, cor. Camden, C, 6. A bill of rehearing will not lie after 20 years 
Smith — NN 645. from making the decree; and the ſame dodtrine 
More; Th. dag of Edwards v. holds in bills of review. | t 
Carrol, 5 Bro. P. C. 466. is deciſive on this point; it was there reſolved that 20 years ſhould bar a bill V 
| of review, becauſe the ſalute of W. 3, bad barred all writs of error after that period. 3 e 
| b 
See Appeal, Coftls, Decree, Inferior Courts, M # 
junction, Furiſdiftion, Writs. : 
Sec. 13. Of Bills original after a Decree, : 
: ' d 
. H. 1500, cor. Wright, C. S. 1, JF a bill be brought to have the benefit of a c 
Fobrjon & 1 . I former decree, the plaintiff cannot examine ſ 
2 F1. 4. 275 "5 witneſſes (much leſs the ſame witneſſes) to matters c 
Fore differently — iſſue in the former e 3 2 8 bill c 
m_— .. % the court may examine the juſtice of the former 
. ptr ay _ be decree, but : thu it muſt be by proofs taken in the a 
brought to explain a decree on cauſe wherein that decree was made, h . 
any matter precedent to the de- ia : 
cree ; and in Ca. temp. Talib. 301. it was determined that a decree cannot be ſet aſide by an original - 
© bill, unleis in caſe of apparent fi aud. . 
r. 1706, Cane. 2. An original bill barely in nature of a bill of | 
Vare v. Wardaſl, revivor, does not open the firſt decree to have it a 
Ef. Ar. z. l.. looked into; but if it be to enforce a decree, or P 
carry it further, then it opens the cauſe. l 
24 Feb. 1509, Dom. Proc 3. It is againſt the known and eſtabliſhed rules 9 
Barl of Peterborugh Y al. v. Sr of all courts of equity, that after iſſue joined, pub- U 
e _ lication paſled, and the cauſe heard, the ſame mat- 
=” ters, or the ſame title, ſhould be drawn into quef- 
tion again by another original bill; for if this was _ 
once admitted, it would introduce perjury, and c 
make ſuits endleſs. : 
P. 1714, cor. Harcourt, C. 4+ Bill to redeem after a decree of echſure i 
1 Agned and inrolled in 1697, ſuggeſting fraud and fi 
132 291 5 2 ſurpriſe in obtaining the decree, and a parol de- 4 
- 15Yin. Abr. 478.'pl 2. Claration before and after the decree, that the 
Decree _ 1 Dem. Free. mortgagee was willing to take his principal, in- I 
. plain. tereſt, and coſts, and quit the eſtate, Defendant g 


tiff came too late j chat he knew pleads the decree, and denies the fraud, &c. The , 
| depoſitions 
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51 3. Original ofter Decree. | Bi 5 39 
depoſitions of ſeveral witneſſes were read to prove no inſtance where a man was let 


ſuch a parol declaration by the mortgagee, and i" e redeem by a new bill ofter / 


that plaintiff and defendant in the former cauſe RG — 


had the ſame clerk in court, . Co But bill diſe or declaration, or by reaſon of over- 

miſſed with colts. value of the tate; ſuch a thing 

being of dangerous conſequence, 

and would ſhake abundance of titles. Perhaps there may be an inſtance of relief upon a bill to redeem 

after forecloſure ; but then the bill tua: brought in a very t time after the decree, and there muſt be 

very extraordinary circumſtances in the caſe; but ſaid he did not remember any ſuch caſe of relief,=— 
Ibid. in 8. C. -A court of equity is cauticus to make a decree without @ precedent. ca. 


v 


5. Defendant C. in 1712. brought a bill againſt T. 1716, cor, Comper, C. 
the now plaintiff and M. his wife, who was the Hicks v. Conyers, \ 
widow and executrix of B., for an account of B. s 3 . Ki 


eſtate, and obtained a decree; then M. died; and Lord Comper ſoid, It is ire- | 


g * i. gular to bring 3 new bill to 
before the decree <vas inrolled the now plaintiff peti- £ — 2 


oned for a rehearing, and at the ſame time pre- geſendaat in this court may bring 


ferred an original bill, ſuggefling new matter ccme to a croſs bill before any decree * | 
cavke, + 


his knoxwledge ſince the decree, and obtained an or- if te 4 the orig 


. H 1 ſe 2 
der to rehear the former cauſe. At the hearing, before the HIS 2 L hows 


laintiff's counſel admitted the juſtice of the former in the original cauſe may after. 


| 2 wards be varied by the decree in 
decree, but inſiſted that the merits in the preſent h dot, — «Srv — 


cauſe appeared otherwiſe, and therefore prayed to the croſs bill muſt be brought 


ſet afide the former decree, and to have a new de- => oth — made ls the 
; TRY, ginal cauſe. —By the cou 

cree in plaintiff's favor. The former decree was hg cout, if che — pg 

confirmed, and the preſent bill diſmiſſed, had been inrolled, the now plain- 
; F tiff, upon affidavit of new matter 

ceme to his knowledge fince the former decree might have a bill of review j but he cannot now be relieved 

againſt the former decree by this new bill and rehearing the former cauſe ; for the decree is-righe 

upon the pleadings and proof, and therefore cannot be varied upon a rehearicg : and it is contrary 

to the courſe of the court to alter a decree upon an original bill, exhibited after the decree is Pronounced. 

did. 5 a 8 

6. On a new bill to _ a decree into execu- WW. E 8 

1 cbeſter v. 

tion, the court may vary and alter what is thought 2 i 

proper; on a rehearing, no further than the JL 47. 281. 2. 3. 

petition extends; but if the petition be againſt the 

decree in general, though particular reaſons are 

given, the whole is open; otherwiſe it is if the 


petition be only againſt one or two particulars. 


7. It was ruled on motion in this caſe, that if H. 1726, cor. King, o. 
an original bill be brought for matters,- part of ap em _— 
which are contained in a former bill and decree, * 
and part new or by way of ſupplemental bill, the 
court will, on demurrer to ſe much as wa, contained 
in the former decree, ſend it back to the Maſter to 
ſee what was and what was not in the firſt bill, and 
allow the demurrer accordingly. 


8. In this caſe it was laid down as a rule by T. 1735, cor. Talbot, C. 
Lord Talbet, that if a decree be obtained, and that m_— 2.2 3 P. = 371. 
decree inrolled, ſo that the cauſe cannot be reheard — ata 
upon petition, the party aggrieved can in no _ 


$45 Bi * | l. Fe; 


fet aſide this decree, or obtain relief againft it by 
original bill; for then the decrees of the court 
would be oppoſite and contrary the one to the 
other, which would breed the utmoſt confuſion, 
'The only remedy is by bill of review, which muſt 
be either for error appearing on the face of the 
decree, or upon ſome new diſcovered matter (a), 


(a) Vide Standiſh v. Radley, 2 Atk. 177. Gould v Tancred, 2 Atk. 533+ Norris v. Le Neve, 


3 Atk. 27, Wortley v. Duknead, 3 Atk. Sog. and 2 Veſ. 571. 


23 Mar. 2742, cor. Hard. C. 9. Where parties apply for leave to bring a new 
2 25 * bill upon new matter diſcovered after a decree, 
TEES cafe thi „ a they muſt ſhew that it is relevant ; for its being 
merely new matter will not entitle them to ſuch a 


bill, 


3 Aug. 2754 cor. Hardw, C. 10. After a decree in a cauſe, a new original bill 
* Wortley v. Birkhead, cannot be brought between the fame parties, and 
43 A. 809. 2 Fe. 571. h | 6 . . 

* for the ſame matters; for if ſuch a bill were per- 
mitted, it would make great confuſion in the pro- 
ceedings of the court, and produce the utmoſt iu- 
convenience. - 


See Bill of Review, ante, ſ. 7. Decree. 


Sec. 14. Of Croſs Bills. 


H. 1683, cor. North, C. 8. 1. II a bill is exhibited in one court of equity, 
Earl of * v. Wren, there may be a croſs bill in another; as, if 

1 the mortgagor exhibits a bill to redeem in the Ex- 
Though the law may be fo, Sag 


the compiler ſubmits it oyght not chequer, defendant may bring a bill in Chancery 


to be practiſed, for if in tue c. ſe to forecloſe. 


of a mor gage the Deputy Re- 
membrancer ſhauld take the account in one way, and the Maſter ſhould take it in another, the utmoſt 
confuſion might ariſe, though in the principal cafe Lofd North ſaid there had been ſeveral precedents of 
1 ſent to the court of Exchequer in ſuch caſes. | | 

ide Coyſygain? v., Jones, Ambl. 613. where a bil was brought by one ſet of creditors in the Exche- 
quer and another in Chancery for the ſame purpoſe. 


19 June 1713, Dom. Pioc. 2. A., plaintiff, files an original bill againſt C.; 
Sere v. Cock, Ciics's P. C. 437. who, after anſwer, files a croſs bill againſt A., and 
| makes B. and D. parties; and obtains an order 
. that the plaintiff in the original cauſe ſhall ſtop till 
the defendants anſwer the croſs bill, which A. does; 
but B. and D. are never ſerved with any proceſs. 

For this artifice the croſs bill was diſmiſſed. 


M. 1714, cor. "SEO e. 3. A. brings his bill againſt B. and C., who put 
Sir Cajar Cbiig and others, Aſ= in inſufficient anſwers, and prefer their croſs bill 


Janes e 5 on againſt A, B. becomes bankrupt : his aſſignees 


1 P. Wms. 206. file a bill in the nature of a bill of revivor again 
2 E. Abr. 180. fl. 2. | *. hf 


ae Aa BTS© 


| poſe was diſmiſſed with coſts. 
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A. They ſhall not go on till C. has anſwered A.'s Nu. Stewart v. Roe, 2 F. 
di b | 5 Wms. 435. f 


4. A bill filed, but no proceſs taken out upon H. 1722, in Scxce. = 
it, If a croſs bill be filed, the plaintiff in the ori- Price v. Lord Coningfty, 
ginal bill cannot compel the defendant to anſwer * 
kis bill firſt, not having taken out proceſs on his 


bill. 
5. Equity will never countenance demands of an 6 Mar. 1726, Dom. Pros. 


F . : Walter v. Gate ge, 
unfair nature ; as, for attending at auctions as a ran = 4 = 


puff, to enhance the price of goods; nor will 2 F. Al. 167. l. 13. 
equity ſuffer them to be ſet up againſt juſt and fair d- 13 Vin. Abr. 543. Pl 12. 


demands. In an account a croſs bill for ſuch pur- | "apy Ls DSS 


6. The original bill is to be firſt anſwered ; but H. 1727, cor. King, C. 


if the plaintiff after the croſs bill filed amend his RES Wn, f — 4 45 


bill, he loſes his priority. - Wis. 266. Loog v. Barton, 
IR 2 Atk. 218. Rattray v. Darley, 3 Atk. 724+ 


7. Croſs bills are in nature of a defence, and T, 1730, cor, King, C. 


10 . Ward v. Eyles, Mey. 382. 
were firſt allowed that the patty might ſtate his Nees The hs Aol 
own caſe more to his advantage than he could by <q; bills were introduced by Sir 


his anſwer 5 a Nicholas Bacon. 
; Note; Alſo a crofs bill may be 


filed to anſwer the purpoſe of a plea puis darrein continuance at law. 


8. Where a defendant in a croſs bill, but plain- 12 Jan 1733, cor. Hardw, C. 
tif in the original bill, is in contempt for not put- Na reg Naga 
ting in an anſwer, the proper motion is to enlarge This uns leid down 28 a gene- 
publication in the original to a fortnight after the ral rule by Lord Hardwicke in 


. . ; : | this caſe. 
anſwer is come in to'the croſs bill. | Nee; A croly bill mat be 


filed before publication is paſſed on the original bill and not after, except the plaintiff in the croſs bill will 
go to a hearing upon the depoſitions already publiſhed, becauſe of the danger of perjury and ſubornatioa, 
if the parties thould after publication of the former depoſitions examine witnefles de nove to the ſame 
matter before examined unto, ide Neif. Ch. Rep. 103. 1 Eq. Abr. 80. pl. . 


9. The court will not ſtay proceedings in an 4 Dec. 1730, cor, Hardw, C, 
original cauſe till the anſwer comes in to a croſs * Sp: Barker & al. 
bill, but will only ſtay publication. Seca, if a . 
croſs bill be brought before anſwer put in to the ori- 
ginal bill, | | 


10. When a bill prays an account, and allow- 27 OR. 1740, cor. Hardw. C. 
ances in that account, a defendant may equally e v. Murray, 2 Att. 59+ 


make objections as if he had brought his croſs 


bill. 


t. If after a croſs bill filed plaintiff in an ori- 12 Nov. 1741, cor. Hard, o. 
ginal bill will amend it in material parts, and thinks 


Lang v. Burton, 2 Ath. 218. 


fit to compel an anſwer to the amendments at the 
| 15 ſame 


7 Feb, 1950, cor. Hardw. C. 
Rattray v. Darley, 3 A. 724+ 


ſix weeks time to put in his anſwer to the amended | 


21 „ cor. Hardw. C. 
v. Tah, 2 V.. 336. 
() Sach s motlonicof courſe 
where the original cauſe is not 
Da. 


22 uly 1752 cor. Hardw. C. 
Aal v. Rider, 2 Vol. 537. 


Aug: 1754, cor. Hardw, C. 
v. Mackrell, 3 Ath. $12. 
2 Pf. 580. 


12 Mar. 1765, Dom: Proc. 
Houghton v. Net, Widow, & al. 
5 Bre. P. C. 152 
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ſame time with the original bill, he waives his 
priority of anſwer to the original, which is a 


privilege the plaintiff has in right of his original 


| Where a bill is amended both as to diſcovery 
and relief, the pendency of ſuit as to thoſe parts 
is only from the time of amendment, | 


12. R. and his wife filed an original bill, to 
which defendant pleaded, and his plea was allowed. 
D. filed a croſs- bill againſt R. and his wife, to 
which they put in their anſwer, and exceptions 
were taken, Then R. and his wife filed their 
amended bill againſt D., who appeared and prayed 


bill, after R. and his wife ſhall have anſwered the 
croſs bill. Plaintiff in the croſs bill having pro- 


cured a report that the anſwer of R. to it was in- 


ſufficient, R. by that means loſt his priority. 


13. Upon a motion as of courſe to enlarge pub- 
na 9 a croſs bill, after the original was 
ayes 6 in (a), Lord Chancellor defired it might 

obſerved, that this motion was not of courſe, 
but ſpecial on notice, ſo that the court might judge 
of it on the circumſtances, for otherwiſe it would 
be eaſy to delay the hearing of a cauſe by keeping 
this up. Note; The original cauſe was aCtually 
ſet down in this caſe. . 


14. That which is admitted by anſwer to the 
original bill cannot be queſtioned by a croſs bill; 
but defendant muſt move to amend his anſwer be- 
fore he can bring the matter into the cauſe. . 


15. A croſs bill was always conſidered a de- 
ſence, and ſo conneQed with the original bill, that 
they are in fact but one cauſe: it'is natural there- 
fore, that where the court has given defendant his 
coſts in the original bill, he ſhall be at liberty to 
deduct the coſts he was to pay on account of the 
croſs bill out of what he is to receive on account 


of coſts upon the original bill. 


16. Where a bill of review is filed for reverſing 
a former decree; and beſides ſpecifying errors in 
the decree, contains original matter, and is filed 
without leave, it ought not to be ſet aſide for irre- 
— for, under theſe circumſtances, it ſhould 
be conſidered as a croſs bill. 


17.A 
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17. A croſs bill, to be let into poſſeſſion upon a 
mere legal title, was diſmifſed with coſts, youu 
the original bill was diſmiſſed,) for. it is the object 
of an ejement. 


Sec. 15. Of Bills preferred pendente lite, 
and of the Caſes where two Bills are 
brought for the ſame Matter. 


L. T® a bill by an adminiſtrator for diſcovery of 
1 #* perſonal eſtate, it is no bar to the diſcovery 
to plead that a ſuit was depending in the ſpiritual 


court to revoke the adminiſtration z; and defend- 
'ant's plea of the matter was over-ruled, as contain- 


r equity to bar the diſcovery. 


2. Plaintiff brought his bill in Chancery to fore- 
cloſe the defendant, who pleaded that he had al- 
ready exhibited his dill in the Exchequer to redeem, 
to which the now plaintiff had put in his anſwer; 
and defendant further pleaded the pendency and 
oy of the former ſuit in the Exchequer in bar. 

eeper over-ruled the plea, ſaying, that the 
court of cery muſt deny juſtice to none; and 
that in any caſe, if the mortgagor exhibited a bill 
to redeem in the Exghequer, the defendant there 
was at liberty to bring a bill in Chancery to fore- 
cloſe. Defendant was ordered in this caſe to pay 


colts. 


B. =} . 
T. 1 , cor. Thuttow, C. 
v. Nl, F 
1” « Jun. 213. 


$43 


M. 1682, car. Charelton, J. 
ahſ. C 


Wright v. Ble, 
tun. 106. 


H. 1683, cor. North, C. 8. 
Earl of Newburgh v. Wren, 
I 2 221. 

1 Ey Abr. 134. . 3. 

It — in . that 
infinite difficulty might ariſe if 
the Deputy Remembrancer ſhou d 
take the account one way and 
the Maſter ſhould take it an- 
other; and beſides the court of 
Chancery might not think a re- 
demption proper, while the court 
of Exchequer might decree a re- 
demption, in which caſe the ju- 
riſdiftions would claſh z but the 
Lord Keeper ſaid, there were 
many precedents of injunctiona 
ſent by the court of Chancery to 


*. the court of Exchequer in ſuch caſes. 
Whatever may be the conteſts between the two courts with regard to their juriſditien, the compiler 


fubmirs the meaſure very unadvilable for any ſuitor to purſue. 


» Vide Coyſgarne v. Jones, Ambl 614. where a bill was brought by one ſet of creditors in the Exche- 


quer and another in for the ſame purpoſe. 


3. Where a man is to be affected with a /is pen- 
dens, there ought to be a cloſe and continued pro- 
ſecution, as in the caſe of a bill to compel the fa- 
ther to perform articles made on his ſon's mar- 
riage, the father mortgages the land that was to be 


H. 1684, cor. North, C. &. 
Preſton v. Tubbin, 1 Vern, 236. 


ſettled pending the ſuit, and the mortgagees are 


made parties, and then the father dies. Per cur.— 
Here the /is pendens is well, for the plaintiff being 
heir he carinot revive the ſuit againſt himſelf. 


4. A ſubpena ſerved, and a bill filed, is a lis pen- 
dens againſt all perſons: the ſervice of a /ſub- 
pena, without a bill's being actually filed, makes 
no lis pendens ; but the bill being filed, the /is pen- 
dent comes from the ſervice of the ſubpena, though 

| at 


P. 1685, Cane. 
Anon. 1 Vern. 318, 319. 
Note; It has been the practice 
of the Bank of late years, upon 
ſervice of a ſubpeena, to refute a 
transfer of any of their funds, by 
which it ſeems they confider 3 
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ſubpena.cot merely as yotice. of it be not returnable till the next term, and though 
a lis pendens, but with regard = the party lives never ſo remote ; for otherwiſe, a 
pant bg 9 man upon the ſervice of a /ubpena might alien his 
wile, s Bro. ©. tha being obſerved by the counſel to be a han 
ame, 2 Bro. - 38. that being obſerved by the counſel to be a har 
— 2 fiction in equity to bind purchaſers, it was pro- 
not ſo in law, nor would the ſer- poſed that ſome courſe might be taken, by having 
| vice a. — ſome public record or calendar kept, whereunto 
gs ing purchaſers might have reſort, and ſee what lands 
are in demand in Chancery, as they might at law 


in caſe of fines. Curia adviſare vult. 


p. 1688, oor. Jeffries, C. 5. Bill againſt an executor for an aceount of 
Dulwich College v. Jebaſn, teſtator's perſonal eſtate. Plea, that the will was 

3 2 777 12. not proved, but controverted in the ſpiritual court, 
Fide Wright v. Blicke, 1 Vern. Per cur, —Diſcoveries have often been ordered 


106. where tbe right of admi- " PF 30261 . 
——— 12. pendente lite in the ſpiritual dourt | 


Morgan v. Harris, 2 Bro. Ch. Ca. 121. . 


Pi. 1683, Cane, 6. Lands were ſettled by parliament for payment 
cee v. Earl of Danby, of Mr. Cole's debts. The ttuſtees brought a bill 
; „ againſt Mr. Cotꝰs adminiſt rators to diſcover the 
perſonal eſtate, and the adminiſtrators, who were 

ſuch as creditors, brought their bill againſt the 

truſtees. It was decreed that they ſhall ſell, c., 

and that all creditors may come in by a certain 

time, contributing to the charges. And now plain- 

tiffs, as other creditors, exhibit their bill againſt 

the adminiftrators and the. truſtees to diſcover the 

— eſtate, and to have tbe lands fold, Ca 

ſendants objected that plaintiffs ought to have 

come in as creditors by motion upon the former 

bills. Sed per cur.— This bill was well brought, 


an account, which by the former bills could not 
be done. . ; 


H. 1730, cor. King, C. 7. If a bill is depending here, and the plaintiff 
Anon, My. 268. files another for the ſame matters, the defendant 
may move to have them referred, and one diſ- 

miſſed, 


S. C. But if a bill is diſmiſſed in the Exchequer, 
and then filed here, he cannot diſmiſs it on mo- 
tion, but muſt plead to it. 


Feb. 1737, cer, Hardw, o. 8. Whilſt a ſuit is depending in the eccleſiaſtical 

9, n 

Phipps v. Sexvard, 1 4th. 226. court for an adminiſtration, a bill may be brought 

ot. Dul sick — John- here for an account of the perſonal eſtate. 

ſon, 2 Vern. 49. The reaſon why a bill is allowed to be brought 

8 * ve Shacwell cor. before probate is, that the eccleſiaſtical court have 
OY no way of ſecuring the effects in the mean time. 


9. Bill 


LS 


becauſe it called the adminiſtrators themſelves to 


..- 


< oo © 1 wu GT Hp 


=: 
$ I 5. Lis pendens, | 
9. Bill by an adminiſtrator of a judgment cfe- 


Bi 945 


p. 1740, cor Hatdw. C. 


ditor; the adminiſtrator died, and a bill of revivor #«gginrv. Tort Buildings . 


was brought by the adminiſtrator's executor: This 
was thought to be wrong, and then plaintiff took 
out adminiſtration de benit non to the judgment 
creditor, and brought another bill of revivor, de 
ſcribing himſelf both as executor and adminiſtrator 
de bonis non. To the ſecond bill, pendency of the 
former ſuit was pleaded, and it was referred to the 
Maſter whether both bills were for the ſame mats 
ter. The Maſter certified, that both bills were 
for the ſame matter, and brought by the ſame per- 
ſon, but in different rights. Lord Chancellor dif- 
miſſed the firſt bill with coſts generally, and ſet 
aſide the plea without coſts, and directed the ſuit 
to ſtand on the ſecond bill. 


10. A bill for a diſcovery of aſſets may be 
brought againſt an heir in order to preſerve a debt, 
without making an adminiſtrator a party, if the 
repreſentation is conteſting in the ſpiritual court; 
aud it is ſo ſuggeſted in the bill, 


11. Where a bill is amended both as to diſco: 
very and relief, the pendency of ſuit as to thoſe 
parts is only from the time of the amendment. 


12. Three creditors who were within the terms 
of a truſt created by a will for the payment of 
debts, bring a bill to carry the truſts of the will 
into execution; the reſt of the creditors brought a 
ſecond bill for the ſame purpoſe, and obtained ari 
order at the Rolls that both bills might be referred 
to the Maſter, to certify which would be moſt for 
the creditor's benefit. Mr. Baron Clarke diſ- 
charged the order, obſerving that it was the firſt 
of the kind ever made, being of opinion it had 
never been reduced to a general rule, nor ne- 
ver could, that one bill only ſhould be depending 
where a number of creditors are concerned. 

S. C. Where there are two ſuits brought by dif- 
ferent prochien amies of an infant, the court wi 
refer them to ſee which is moſt proper, becauſe the 
court as the guardian of infants will take care that | 
what is done ſhall be for their benefit. 


13. An admiſſion of a debt obtained by fraud or 
force cannot be ſet aſide on motion, but it is a 
ground for a new bill, though the former ſuit is 


depending, | 
Vol. I. Nn 14. In 


1 Eg. Abr 3. pl. 14. 
Bprnard, 


3t July 1740, cor. Hardw. C. 
Plunkett v. Penſong 2 Ath. 31. 


12 Nov. 1541, cot. Mardw. C. 
Ling v. Burton, 2 Ath. 218. 


H. 1747, cor. Clarke, B. abſ. C. 
Anon, 3 


16 July 1747, cor. Hardw. C. 
b aal 5 Lent 
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7 Avg. 1750, cor Hard, . 4. In caſe — two bills filed he the — pur- 
„Sage v. Bulkeley, ſe, one by the principal and the other by his 
1 3 5 aſe of 5 wy the court will not ſta — i 
Came name, but is not S. C. either; but if both be brought to a hearing, the 
| court will diſmiſs that with coſts which was filed 
improperly. Neither will the court on motion ſtay 
roceedings on ſuch grounds, except where ſeveral 
bills are brought by the ſame perſon for the ſame 
thing, or where bills are brought by ſeveral 

prochien amies of an infant for the ſame thing. 


« 24 Nov. 1764, cor. Henley, c. 15. A bill was brought by creditors in the court 
cer v. Jones, Ambl. 613. of Exchequer, upon which a decree was made. 
oy ewbury v. Wiens VER Other creditors brought a bill in Chancery for the 
ſame purpoſe, and the court decreed the account, 
Sc. ſaying, the decree in the Exchequer was not 


complete. 


See Lis pendens.. 


Sec, 16, Of Bills by way of Information, 


H. 1698, in Scace. I, | Nformation for a penalty abates by the death 
AMctorney General 1 Buckley, of the defendant after trial an before judg- 
Vide Ret. 75d. 1 ment; and this may be taken advantage of by ſug- 

507. 3 Keb. 292. Hard. 161. geſtion of the death upon the roll, confeſſed by the 
oo 131. 2 Sid. 34. 3 Leon. Attorney-General, without a writ of error. 

M. 1710, in Scacc. 2. Information to diſcover the defendant's ſtock 
Attorney-General v. Crejner;, of pepper: defendant demurred, becauſe it would 


Parker, 279- / 
Vide —— v. ſubject him to a penalty, the year not being paſt; 


Smith, M. 1705. Attorney-Ge- and demurrer allowed. 5 


neral v. Pocock, M. 6 Ann. 
Attorney-General v. Bewis, M. 1709, 


H. 1724, in Scacc. 3. Demurrer to an information to diſcover 
5 Vac, valle allowed, becauſe forfeitures not waived. . 


4 Mar. 1748, cor. Hard- C. 4. The rule that an information for a charity is 
* v. onart, not to be diſmiſſed, but that there mult be a decree 
ep for the eſtabliſhment of the charity holds only in 
caſes of private charitics, not where founded by the 

crown. 


23 Feb. 17 co, cor. Hardw, C. F. An information by the Attorney-General is 
— Scott, not to be diſmiſſed, though the particular relief 
Vide Attorney-General v. Par- Prayed is wrong, if the charity wants any direc- 


ker, 1 Veſ. 43. tions. 


4 July 2751, cor. Hardu. C. 6. If an information brought to eſtabliſh 2 


corney- J. Mi : a , 
ny 277 5 charity prays a particular relief and method of re- 


gulation, 
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ation, and the party fails in that particular re- 
ef, yet that information is not to be diſmiſſed; 
but there muſt be a decree for the eſtabliſhment z 


and in ſuch caſes there is always this diſtinction, 
viz, where the en is at large, or in its nature 


Information. 


before the ſtatute of charitable uſes, and where it is 
incorporated by charter under the great ſeal. 


7. In an information for a charity, though the 
title is miſtaken, yet if a right appear it mult be 
eſtabliſhed. | 


8. An information was brought againſt the 
truſtees of Harrow ſchool, grounded on their hav- 
ing expended thoſe monies on the Harrow road, 
which it was ſuggeſted they ought to have laid out 
on the Edgeware road. As the truſtees had a diſ- 
cretionary power, equity would not interpoſe, un- 
leſs it were ſhewg that they had acted corruptly z 
neither would the court diſmiſs the information, 


9. An information for a charity will not be diſ- 
miſſed, if there appear any directions proper to 
be given, although the prayer be wholly miſ- 
taken, | 


10. Where a nuiſance and purpreſture are com- 
mitted in a harbour, an information in equity lies 
to abate them. 


11. Upon an information to have an account 
taken of what defendant had received as treaſurer 
of the Philanthrepic Society, defendant filed two in- 
ſufficient anſwers, which the court conſidering as 
no anſwer at all, decreed the information ſhould 


be taken pro confeſſ. 


See Abatement, Charity, Corporations, Ecclefraſtical 
Perſons and Things, Nuiſance, Revenue, Schools, 
Vitor and Viſitatorial Power, 


Sec. 17. Of Bills founded on the Solet. 


ro Joly 1752, cor. Hardw. C. 
torney-General v Brerttong 
Brereton v. Tamberlune, 

2 JJ. 426. 


26 July 1754, cor. Hardw. C. 
Attorney-General v. Harrow 
School, 2 Ye. 551. 


H. t793, in Scacc. 
Attorney-General v. Feyſter, 
1 Ar. 116. 
Vide Attorney-General v. Har 


row School, 2 Veſ. 551. Attorney-General v. Smart, 1 Veſ. 72. 


T. 1795, in Scace. 
Attorney-General v. Richards, 
2 Anſtr. 603. 


14 July 1796, cor. M. R. 
Attorney General v. Teng, 
3 Ve. jun. 209. 


. WIH ER a man is entitled to a rent out of 19 May 1730, cor. Hardw. C. 


lands, and through proceſs of time the 


Benſon v. Baldwyn, 1 Atk. 508. 


(a) The compiler is not able 


remedy at law is loſt or become very difficult, the |, certain for what length of 
court of Chancery has interfered, and given relief time payment of the reat in ſuch 


upon the foundation only of payment of the rent 


n 2 founded 


caſes muſt be ſhewn, and it ſeems 


K "of f ſuit i 
for a ling time (a), ye bills are called bills — — — 


548 BH | > 9157. 


title-deeds) claims a right to cer- founded on the ſolet (5): nay, the court has gone 
tain rents which have from time ſo far as to give relief where the nature of the rent 
been received by bim and his an- K | 

ceſtor ; and where he can ſhew no (as there are many kinds at law) has not been 
other or beter title than 2 fug- known ſo as to be ſet forth; but then all the terre. 

that ſuch rents are due an : . 

Ling hos If, therefore all the tenants of the lands out of which the rent iſſues 
terre-tenants upon the eſtate are Muſt be before the court, in order for the court to 


made, parties, and the claimant make a complete decree. 
obtains a decree, they will gonſe- 0 
quently be bound, and it is not likely that any title can then ariſe which may threaten diſturbance to 
So futwe poſſeſſion. In caſes ſomewhat imilar in their nature a writ of ſea ad molendinum will lie to 
recover an ancient preſcriptive right which one man has to compel another to grind corn at his mill; and 
it is uſed where that man leaves the mill and goes to grind his corn at another mill. The writ of elta 
ad molendinum is a writ of right in the debet et ſolet, and therefore it is that a tenant for life of a maror 
cannot have this writ, F. N. B. 98. | 
() There is a wide diſtinction between the application of debet et ſolet and debet only. A man uſes 
dehet et ſolet where he and his anceſtor have enjoyed a certain right until that refuſal and denial of the 
tenant which is the occaſion of his preſent ſuit; but where the anceſtor himſelf was formerly diſſeiſed 
by his own tenant, and the eſtate thereby diſcontinued, then the deſcendant of that anceſtor, in order 
to recover that right, ſues in the debet alone. ä N 


See Rents and Profits, Fee-Farm Rent, Qui. 
Rent: See alſo Rent-Charge, 


Sec. 18. Of Bills ſcandalous and 
impertinent. | 


M. 1682, cor. Carleton, J. 1. A Bill being exhibited to be relieved againſt a 
Poge v. Neale, 1 Vern. 107+ bond of the teſtator, ſuggeſting, that it was 
3 Eq. Ar. 40. Ps. entered into without any conſideration, it being 
only for that the teſtator had unlawfully kept com- 
pany with the defendant, and had a baſtard by her. 
A demurrer to that part of the bill was allowed; 
although it ſeems by the caſe to be admitted that 
a demurrer was not the proper way to be relieved 
for ſcandal; but that the bill ought to be referred, 

and the ſcandal expungcd. 


M. 1683,cor. North, C. 8. 2. The bill end anſwer in a ſuit between father 
* 1 and ſon, containing indecent reflections, was taken 
off the file, on motion, by conſeut, the cauſe being 

compromiſed. 


- 


M. 2719, in Scace. 3. It is not regular to refer the bill for ſcandal 


& v. Langham, Bunb. 51, After the anſwer is come in. : 
Vide poſt, pl. 5. and note, and wide poſt, pl. g. 
: 


T. 1723, cor. Macclesfield, C. 4. Where a bill or anſwer is referred for ſcan- 
Ty 140 ; dal, and reported to be ſcandalous, if the Maſter 

2 Fg. Alr, 68. fl. 2, 3, 4. has once expunged the ſcandal, the party cannot 
except, as it will not appear on record what that 

ſcandal was; and it was the party's own fault that 


he did not except to the report ſooner. 


5 6. The 


«24 © wo 1 nog rt pew FO Y —I—_y „ 
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$18. Scandalous and impertinent. 


5. The defendant having anſwered the bill, ean- 


not aſtewards refer it for ſcandal. 


B— 549 
M. 172 King, C. 
Abergavenny, 2 P. Wms. 31 t. 


2 EY. Abr. 69. pl. 5.— This was made a rule by Lord King, whereby an old rule of the court f 
Chancery was altered ; but ic is held otherwiſe in Scacc. Yide Woodward v. Aſtley, Bunb. 304. 
where it is ſaid, that after an anſwer is come in it is too late to refer the bill for impertinence, but it 


never too late to 1efer it for ſcandal. Yide poſt, pl. 9. 


6. On a motion to diſcharge an order of re- 
ſerence of the bill in this cauſe, for impertinence, 


M. 8, cor. 
— 


after the defendant had praycd time to anſwer, the 


court ordered the defendant to procure a report 
within four days, or the order to be diſcharged, 


7: A bill was referred to a Maſter for imperti- 
nence, he reports it pertinent; the defendant ex- 
cepts generally, without ſpecifying the parts of the 
bill which are impertinent: the objection was over- 
ruled as being irregular ; for though the objection 
was taken in ſo general a manner, the party ma 
go upon it without pointing out particular gal. 
ſages. ä 


8. It is improper to charge in a bill that a 
woman had criminal converſation with particular 
perſons, as it would affect the character of ſtran- 
gers, and ſill the records of the court with private 
ſcandal. | 


9. Exceptions were taken to the Maſter's report, 
that the bill in this caſe was impertinent only, the 
refereace being, whether ſcandalous and imperti- 
nent, Per Lord Chancellor—Scandal may be 
taken advantage of at any time; impertinence, 
not : if reported ſcandalous, it muſt be impertinent 
of courſe ; but it may be impertinent without be- 
ing ſcandalous. The ſingle queſtion is, whether 
theſe charges referred for ſcandal and impertinence 
may be relevant to the merits; and the majus or 
minus of the relevancy is not material, which turns 
on this, whether the plaintiff has any ground for 
the ſuit or not; for if relevant, it cannot be ſaid 
they are ſcandalous or impertinent; otherwiſe it 
would be laying down a rule, that all charges of 
fraud are ſcandalous, which would be dangerous, 
and cannot be the rule; for nothing pertinent to 
the cauſe can be ſaid to be ſcandalous. So in a 
bill to ſet aſide deeds for fraud, there are often 

ſs charges, which may be as well ſaid to be 


candalous as this. 


10. Pl untiff, a conſiderable time after anſwer, 
obtained an order to refer it for ſcaudal. Lord 
Nn 3 Chancellor 


6 May 1741, cor. Hardw, C. 

Mackworth v. Briggs, 

Lord Chancelior fa | 
lor ſaid, fi 

for inſtance from the 2oth 2 

100th ſheer ſhould be entirely im- 

pertinent, how could the parties 

have the benefit of their exception, 

unleſs they had couched it in ſuch 

general terms. 


27 July 1742, cor. Hardw. COC. 
Clark v. Periam, 


2 Ath. 339» 


17 OR. 1750, cor. Hardw. C. 
Fenboulet v. Paſſavant, 
2 Veſ. 24- 

This caſe ſeems to re-eftabliſh 
the old rule, which was altered 
by Lord King in Abergavenny 
v. Abergavenny, ante, pl. 5. and 
makes the practice of the two 
courts of equity again conſiſtent. 


12 July 1755, cor. Hardw. C. 
- Anon. 2 Ve. 631. 


Nate; If the reference be ſor 
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ſcandal in the defendant's anſwer Chancellor diſcharged the order, comparing it to 
— es ape — ay br the rule as to exceptions where not brought on in 
2 r m - * 5 0 
Jous, the Maſter may tax 160, two terms, there being no rule as to the time for 
or more for plaintiff' s coſts, referring an anſwer for impertinence ; for that is 
therefore great care onght to bs diſcretionary in the court. But a bill cannot be 
— chat it be not ſcandalous ; reſerred for impertinence after anſwer, nay after 
and ſo alſo in a bill reported ſubmitting to anſwer by praying time, &'c. though 


impertinent very great coſts ate - . 
commonly taxed. 1 Harr. Ch. for ſcandal a bill be referred at any time. 


Prac. 42. The court of Exchequer was of opinion, that after an anſwer is come in it is too late to 
refer the bill for impertinence, but it is never too late to refer jt for ſcandal. Bunb. 304. 


1 Aug. 1764, cor. Northing. O. 11. If a bill be referred for ſcandal and imper- 
e y: Chicbeterz, tinence, and be ſo reported, and exceptions to the 
"a. . report are taken and allowed, plaintiff ſhall have 
(a) The caſes cited of a re- the coſts of the reference ; but not in the like 


| for irregularity were as . . 
. Culpepper, vent of a reference for irregularity (a). 


29 May 1752. Knight v. Dekin, 17 July 1745. Stevens v. Long, 1 Nov. 1755. Nugent v. Jones, 
26 July 1759. a : i 
Ny — T counſel who ſigned the bill ought of right to pay the coſts of a reference for ſcandal, 
Harr, Ch. Prac. 42. Rules & Orders of Ch. 93. 1 Ch. Rep. 194. 
M. 1787, cor. Thurlow, C. 12. A defendant to a bill, though not ſerved 
Fell v. Cheift College in Cambridge, it roce 
=", h proceſs, may appear gratis, and' refer it for 
| impertinence. 


Sec Anſwer, ſect. 6. 


Sec. 19. Of Bills taken pro confe/ſo. 


H. 1684, cor. North, C. S. 1. T HE court of policies and aſſurances in 
* Deſmeneere, Lendon having decreed plaintiff 's bill to 
n be taken pro confeſſo after the firſt ſummons, Lord 
1 Eg. Abr. 83. pl. 5. ge 

See this caſe more fully ſtated, Keeper reverſed the decree, for that the plaintiff 

ef, dt. London ; and for an 3c- had not been fairly ſummoned according to the 


count of this obſolete court, ſee : 
43Eliz.c. 12. and 1, Car. 2. c. 23. ſtatute of 43 Eliz. c. 12. 


- 


7 June 1684, cor. North, C. S. 2. Defendant having appeared, and afterwards 
Gidfon v. Scevengton, ſtood in contempt till a ſequeſtration was returned, 
. plaintiff inſiſted that the bill ought to be taken pro 
confeſſo. Lord Keeper took time to canſider of it 

till the next term, when it being alledged. that 

baron and feme were defendants, and that it was 

the wife only who had appeared, and that without 

the huſband's privity, Lord Keeper referred it to a 

Miſter to examine the fact, and ſaid, if it ſhould 

turn out to be ſo he could not decree againſt the 

huſband, but the plaintiff muſt proceed in the ſe- 

queſtration to bring him in, which the plaintiff's 

* counſel obſerved was but a ſorry remedy, in regard 

that ſequeſtrators upon meſne proceſs were ac- 


countable 


1 © a = 


a + GG 


| countable for all the profits, and could retain only 
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fo far as to ſatisfy for the contempts. 


3. A defendant refuſing to anſwer, and — P. 1719, cor. Parker, C. 
out all contempts to a ſequeſtration, plaintiff moved n. 20 Mad. 431. 
that the bill might be taken pro confeſs. ObjeCted, 

that this could not be done, becauſe the ſequeſtra- 

tion was neither ſealed nor executed, and alſo be- 

cauſe the plaintiff did not produce the original it- 

ſelf, but _ a copy of it. Lord Chancellor 

thought the laſt objection a good one, but he 

thought the actual executing of a ſequeſtration to 

extort an anſwer, for which the plaintiff has no 

occaſion, very unneceſſary. | 


4. The queſtion in this caſe was, if a decree M. 1726, in Scace. 


ſhall be abſolute or only %, where the bill is —_— — ; 


taken pro confeſſo after appearance? Lord Chief EA. Abr. 280. pt. 8. 

Baron and Page, Baron, were of opinion it ſhould . — a — — after 
be ni only, haſitanter. Hale, Baron, was clear — 3 — 
that it ought to be abſolute. but always abſolute. P. 1619, Geale v. Winter, Bunb. 40. 


5. Taking a bil pro confeſſo has not been of long M. 1729, cor. M. R. 


ſtanding, it having formerly been the practice to Harwtins v. N 
make proof of the ſubſtance of the bill, though the mn. — * 


defendant ſtood in contempt to the laſt proceſs, 2 Ff. Abr. 178. fl. 4. 


but latterly the practice has been, that if the de- 2 = _ AO of 
fendant appears to a bill, and ſtands out in con- fo ud. * 3 Rag, 


tempt to a ſequeſtration, the cauſe is ſet down to In Vavis v. Davis, 2 Atk. 21. 


be heard, and the record of the bill produced and Lerd Hardwicks (aid, that tbe 
K but if 4; . f 4 coſts being paid to the plaintiff, on 
taken pro ronfeſſo ; ut if time be gwen tor a de- thy gefendant's anſwer being re- 


fendant to anſwer, though after the ſequeſtration; potted inſufficient, weighed ma- 


and though the anſwer be reported inſuthcient, muy Sous ns _— 
» 


yet the bill ſhall not be taken pro confeſs. Mr. P. Wms. omitted in his re- 


port, and his lordſhip in S. C. further ſaid, that this caſe is nat determined upon ſatisfactory reaſons z 
tor receiving colts uzon a Maſter reporting an anſwer inſufficient is by no means accepting it for an 
anſwer. 


a Vide alſo Abergavenny v. Abergavenny, 4 Vin. Abr. 446. pl. 1. W. Kel. 5. 2 Eq. Abr. 179. 
5. et peſt. 


6. After a bill is taken pro confeſ>, the defend- p. 1731, in Scace. 
ant is not permitted to anſwer. Hughes v. Owen, Bunb. 2996 


7. Plaintiff brought her bill for an account of M. 1731, cor. King, C. 
profits, &c., and atter defendant had fully anfavered, Lady 99 RK. Lady 
plaintiff amended her bill three times, to which de- 2 Fg. Abr. 179. pl. 5. 


fendant put in three ſeveral pleas and demurrers, 4. 7 446. 7. 1. 
which had all been over-ruled, and defendant fload in . 1 


a A 
contempt to a ſequeſtration for not anſwering the thus. S filed a bill againſt R. 
amended bill. Plaintiff now moved for liberty to _ B. Fut in _— OY 
ſet down the cauſe on the ſeque/lration, in order that wanker” OS 5 * 4 8. 
the bill might be taken pro confaſſo, becauſe part pleaded and demurred in bar of 


Na 4 was 


652 B- f Bill. 9.9. 
foch diſcovery, whigh being over- Was fully anſwered and denied, and the caſe of 


ruled, B. was in ; mage yak Hawkins and Crook was cited. But for plaintiff it 
22 — nartly had been was urged, that if defendant by anſwering part, and 
— a year ago, and now refuſing to anſaver the moſt material point of all, ſhould 


— — — the bl might prevent the bill being taken pro confeſs, that would 
nem? ied . . . 2 * 
dy — of — put the plaintiff, in a much worſe condition than 


ever @ defendant bas appeared and not anſwering at all, and would encourage de. 


. carried? fendants by this method to elude the juſtice of the 
be taken pro corfeſſ ODE court; and as to Hawkins and Crook, defendant 


there would be a failure of juſtice here uas willing and defirous to put in a full anſwer, 


_ 1 he 7 72 and which was at length the liberty given him by the 


defendant, and of which ihe plain- court (a). Lord Chancellor (Xing) (aid, that this 
riff can bave no other diſcovery but is an untrodden path; and as there are no prece- 


hiseath —Objctted, here waz a 4 
ſelficient anſwer to the original dents to direct, we muſt go upon the reaſon of the 


bill; and no precedent could be thing. At law, after the party has appeared, and 
kroduced, that where any part of is in court, if he makes default (5), judgment is 


ne ——ͤ— 6 he given for the whole demand ; and if in treſpals, 


| er King, C.—If an action atlaw c. defendant pleads only to part, or ſays nothing 
brought for ſeveral treſpaſſes, to the reſidue, the plaintiff may take his judgment 


vnd the defendant's f len glei only + . A j 
5 part, plaintiff may — jag, immediately for what is not anſwered; and courts 


ment as to all the 7%; and here of equity form their proceſs upon the ſame plan when 
ro tanto of the amended bil] that the party is in court, &c.; and it is a juriſdifion 


h — 2 — which ſeems abſolutely neceſſary, and exerciſed by 


2 Kel. f. pl. 4. s C. in tf dm all courts; when they have the parties once before 


= —_— * 1 _ them, they ſhould have it in their power to determine 
G ation of he v. "Robin E upon the right, &c., and therefore ſeemed ſtrong] 


where after an anſeoe» reported in- to incline that the bill ſhould be taken pro confeſſo 


fo ient, and defendant refu in ro , . 
fc * > . , _ 5 he quoad the particulars not anſwered : but defendant 


whole bill was taken pro conſeſſs, Mering to anſaver by the next term, except as to 
28388 of the wwho.e court matter of account, no order was made upon the 
eliwered ſeriatim; and this was . : 
the opinion of the Moftr of the main Wellion. 
Rolls in Hawkins v. Criol, tor that an inſufficient anſwer is no anſwer ; ard it is the party's own obſti. 
nacy to ſtand out and refuſe making a diicovery; and the opinion of taking a bill pro confeſs guoad ſome 
particulars, and joining iſſue, &c. as to the reit, ſeems new and introoutory of great contution in the 
app * 4 Vin. Abr. 446. pl. 2. in S. C. Another MS. rep. accord (a) For the decree to take 
be bil] pro conteſſo was reverſed. (b) The method in equity of taking a bill pro confeſs is conſonant 
to the rule and prectice of the courts of law, where if the detendant makes default by vi! dicit, judg- 
ment is immediately given in debt, or in all caſcs where the thing demanded is certain : but where the 
matter ſued for contifts in damages, a judgment interlocuto:y is given; after which a writ of inquiry 
goes to aſcertain the damages, and then fical judgment follows. Said «rguendo in Hawkins v. Crook, 
2 P. Wms 559. | | a ä 


mn 8 1 S. 8. In equity a bill taken pro confeſs when an 
$ Pu. Abr 423. pl. = anſwer is reported inſufficient, is analogous to 
| | talking a declaration for true at law, where the plea 
fails. The proceedings in Chancery are formed 
according to the courſe of the civil law in ſome 

reſpeQs, and the common law in others. 
delete, bo matter was never. Lord Hordwicke in this caſe inclined to think 
to afficm the tc and "heir that where there is an amended bill, and no an- 
agreement was made an order of ſwer putin to it, the plaintiff is entitled to a decree 
PTY pro confeſſ, abſtracted from any proceedings in the 
| original cauſe. | 9. The 
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Pro confeſſo. 


9. The ſtatute of 5 Geo. 2. c. 25. J t. requires, 
« that (upon affidavit of a perſon's being gone out 
« of the kingdom to avoid the 22 of the 


95. 


court) the copy of the order of Chancery di- 
« recting ſuch defendant to appear at a certain 
« day therein to be named, ſhall within fourteen 
« days aſter ſuch order made be inſerted in the 
« London Gazette, and publiſhed on ſome Lord's 
« day immediately after divine ſervice in the 
« church of the pariſh where ſuch defendant made 
« his uſual abode within thirty days next before 
« his abſenting.” And Lord Hardwicke in this 
caſe obſerved, that if the miniſter of the pariſh 
preyents its being publiſhed, (as the act itſelf is 
filent, nor mentions any penalty for his diſobedi- 
ence,) he is indictable for a contempt of the order 
of the court. g 
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21 Jan. 1740, cor. Hardw, C. 
Burton v. Mattons, 2 Ath. 114. 

Barnard. 401. 2 ER. A.. 
179. pl. 6. flates S. C. nomine 
Burton v. Malcon, to this eſſect, 
videlicet : The opinion of the 
© Lord Chancellor upon the ſtat. 
* of 5 Geo. 2. c. 24. . 1. was, 
that it was not k | 
© make an affidavit, that the party 
* making it vas informed and b. 
« lieves that the defendants with 
* drew themſelves into Ireland in 
* order to awoid being ſerved with 
* the proceſs of the court, but it 
* muſt likexwiſe be ſworn from 
** whom the party depofing re- 
e ceived jucb information,” for 
was it once allowed that it ſhould 
be ſufficient to make the affdawit in 


Jach a general manner, the act 


would be of the dangerons 
conſequence that — Bar- 


ufficient to 


bend. 403. The ſlazute of 5 Geo 2. c. 25. f. 1. empowers the plaintift to go on as well upon a 
ſequeſtration for nun-appearonce a5 upon a queſtration for r complying with a decree, which till then 
could not be done in equity. Yide Davis v. Davis, 2 Atk. 23. et vide etiam, the ſtatute. If a defend- 
int cannot be made to appear, it amounts to the ſame thing as if proce's had been taken out for want of 

appearance and cariied on to a ſequeſtration, Vide Darwent v. Walton, 2 Ark. 510. et poſt. The © 


ſaute of 5 Geo 2. c. 25. extends to bilis of revivor. Yide Anon. 


10. The defendant was brought from the Fleet 
upon an alias pluries habeas corpus, for his contempt 
in not putting in his anſwer; and it was now 
moved that the bill might be taken pro confeſſo, and 
ſo ordered. Though the Lord Chancellor at firſt 
doubted, whether upon ſuch a perſonal contempt, 
as well as where a ſequeſtration goes againſt a per- 
ſon's eſtate for not putting in an anſwer, it ſhould 


not be put into the paper. 


11. Where one deſendant is abroad, out of the 
reach of the court, and cannot be made to appear, 
it amounts to the ſame thing as if the plaintiff had 
taken out proceſs for want of appearance, and car- 
ried it on to a ſequeſtration. 

The proceedings upon the act of 5 Geo. 2. c. 25. 
J 1. for making proceſs in courts of equity ef- 
fectual againſt perſons who refuſe to appear, are 
as follow : « Upon the defendants not appearing, 
« the court may order the bill to be taken pro con- 
« feſſo, and make ſuch decree as ſhall be thought 
« jult; and may thereupon iſfiue proceſs to com- 
« pel the performance by an immediate ſequeſtra- 
« tion, or by cauſing the poſſeſſion of the eſtate or 
* efteQs demanded by the bill to be delivered to 
* the plaintiff, or otherwiſe, as the nature of the 
* caſc ſhall require.“ 


| Before 


3 Ack. 690. et poſt, 


14 July 1741, cor. Hardw. C. 
Man v. Parkinſon, 9 Mad. 267. 


Vide Earl of Lichfield v. Wool. 
aſton, temp. King, C. 


22 Feb. 1742, cor. Hardw. C. 
Darwent v. Walton, 
2 Al. 510, 
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Lord Chancellor in this caſe 
obſerved, that at law if an action 
is brought againſt two joint debt- 
ors, and one only appears, the 
creditor may (after going through 
the whole proceſs to an outlawry ) 
have judgment for his whole debt 
againſt the perſon appearing, and 
Judgment by default againſt the 
perſon who does not appear, (which 
is all he can do with regard to 
the latter,) for as to his goods they 
are forfeited to the crown upon 
the outlawiy. 


26 Nov. 1745, Dom. Proc. 
Benton v. Vernon, 
4 Bre P. C. 546. 
Vide Williams v. Thompſon, 
2 Bro. Ch. Ca. 279. 


| $ 19. 

Before this act the whole line of proceſs might 
be carried on to a ſequeſtration (againſt a defendant 
who did not appear), but no farther : yet plaintiff 
might notwithſtanding ſet down the cauſe againſt 
a co-defendant, and have a decree for the whole, 
as 1n the principal caſe, where the defendants were 


Bill. 


co-partners. If this therefore could be done be- 
fore the act of parliament, where a perſon was in 
the kingdom, but obſtinately refuſed to appear, 
much more ought fhe court to make a decree 
againſt one partner, where the other is out of the 
kingdom, that an account ſhould be. taken, and 
that the whole which appears to be due to the 
plaintiff ſhould be paid by the defendant, the part- 
ner who is brought to a hearing; and his Lord. 
ſhip ordered it accordingly. 


12. A bill being filed in Ireland againſt a perſon 
reſident in England, the defendant appeared, and 
ſued out a commiſſion to take his anſwer, return- 
able without delay: but before the anſwer could 
be prepared, he was taken ill, and continued ſo for 
ſeveral months. In the mean time the plaintiff 
proceeded in taking out the uſual proceſs of con- 
tempt ; and having obtained an order that the bill 
ſhould be taken pro confeſs, the cauſe was heard, 


and a decree made: afterwards the defendant 


10 Nov. 1748, cor. Hardw. C. 
Anon. 3 Atk. 690. 

In Ch. Rep: 50. is a caſe o 

a priſoner in B. R. who refuſing 
to anſwer it was prayed that the 
bill might be taken pro confeſs 
if he did not anſwer by a certain 
day; but the court could not 
order the bill to be taken pro con- 
ell, as the defendant was not in 
the priſon of the court, whereupon 
he was removed to the Fleet by 
babeas corpus, and a day was 
given him to anſwer, but be ill 
refuſing, was ordered to be kept 
cloſe priſoner, and the bill was 
taken pro confeſſs., So where a 
defendant is in cuſlody for con- 
tempt after appear auce, and being 


moved to ſet aſide theſe proceedings and decree, 
and that his anſwer might be received; and upon 
payment of coſts, it was ordered accordingly. 


13. The defendant being a priſoner in York 


gaol, and the demand fo trifling that it would not 


bear the expence of removing him by Fabeas corpus 
to the Fleet, it was moved, to ſave this expence, 
that for want of appearance, the bill in this caſe 
(which was a bill of revivor) might be taken pro 
confeſſo ; but the court refuſed to do it in this ſum- 
mary way. After the act of 5 Geo. 2. for making 
proceſs in courts of equity effectual againſt perſons 
who abſcond, there was a doubt whether it ex- 
tended to bills of revivor; but it is now ſettled that 
it docs. Lord Chancellor therefore on this occa- 
hon denied the motion, and left the plaintiff to 
have recourſe to the ordinary remedy. 


brought into court, and hearing the bill read to him, and beiag required to anſwer, he obſtinately refuſed, 
In this caſe the court ordered the bill to be taken pro cane. Mu. 384. 


14. Defendant had been ſerved with a /ubpzn1, 
but had not appeared, plaintiff proceeded to attach- 


ment and ſequeſtration. Defendant non e/f _ 
all 


P. 1781, cor. Thurlow, C. 
later v. Mawr, 
1 Bro. Ch. Ca. 388. 
1 Eq. cbr. 83. 


— 2 " Jr Vw Hr Dry 


7 


nd 
[N- 
ald 


tit 
n- 
Mill 


on 


ork 
not 
pus 
ce, 
aſe 
pro 
im- 
ing 
ons 
ex- 
hat 
ca- 
to 


uſed, 


. 
ich- 
ent, 
aud 


$19: P BA 555 
and had no real or perſonal eſtate : on motjon that 
defendant might appear on a day certain, and that 
the order might be publiſhed as directed by 5 Geo. 2. 
6. 25. to che end the dill might be taken pro con- 
22 It was ordered accordingly. 


15. Where the defendant has appeared to, and M. 1786, cor. Thurlow, C. 
anſwered the original bill, if he cannot be found to ——— al. v. Meg: & al. 
be ſerved with a ſulpæna to anſwer the bill of re- 74 gap 
vivor, plaintiff mult proceed under the adi 5 Geo. 2. 
to have the bill taken pro confeſs. 


16. Where a defendant puts in an anſwer after M. 1787, cor. Thurlow, C. 
an order that the plaintiff's bill ſhall be taken pro 1 55 — 
confeſſ}, it the plaintiff except to it, it is a waiver of ; 1 Ep. ths. as. 
the proceſs; becauſe the plaintiff thall not have the 
benefit both of the defendant's anſwer and of his 
own allegations. And wherever an order is made 
to take a bill pro confeſs, if the defendant comes in 
upon any reaſonable ground of indulgence, and pays 
coſts, the court will attend to his application, if the 
delay hath not been extravagantly long : but when 
it hath been ſo, the mere gratuitouſly putting in an 
anſwer is not ſufficient to over - rule the order. 


17. Upon an information to have an account 14 July 1796, cor. M. R. 
taken of what defendant had received as treaſurer t̃ 9 ee v. Young 
of the Philanthropic Society, defendant filed two — 
inſufficient anſwers, which the court conſidering as 
no anſwer at all, decreed the information ſhould be 


taken pro confeſſo. 


18. A bill for an account was taken pro confeſs 22 July 1796, cor. Loughb, C. 
againſt a ſurviving executor and deviſee in truſt; _ " 4 2 * 
and certain leaſehold eſtates were taken under a 13 Hates . 1 Veſ. 


ſequeſtration for want of an anſwer, The court jun. 86. M. R. doubted whether 


: , - there can be a ſale of goods taken 
would not order the ſequeſtrator's to fell, but di- e — — 


rected them to apply the profits. ö proceſs turther than to pay the 


expences. 
In Maynard v. Pomfret, 3 Atk. 468. though the ſequeſtration iſſued as meſne proceſs to compel an 
anſwer, yet it ſhall remain if there is any duty to be pertormed, 


19. Where there is only one deſendant (a), after 19 May 1797, cor. Loughb. C. 
all the proceſs of contempt for want of an anſwer —Seagrave v. Edwards, 


is ſpent, the bill may be taken pro confeſſo, upon OBE — 
motion under the ſtat. of 5 Geo. 2. C. 25» 4. 43 — 3 


down where there are more defendants than one, 
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Sec. 20. In what Caſes and for what Pur- 


poſes Bills are tetained by the Court. 


2522, cor, Harcourt, CO. 1. ueſtion ariſing whether equity would ſy 
_ Lid Hooke v. Grove, A 5 the defeftive 5 um, of a . 
72 22 2 as. the caſe of a voluntary ſettlement, Lord Keeper 
ru” gave the parties leave to try the validity of the 
execution of the power, and retained the bill 
| quoad that queſtion until it was determined at 


law. 
M. 2727, in Seacc. 2. A bill for a matter beneath the dignity of the 
Anon. Bunb. 1. court may be diſmiſſed, as well upon motion as 


Nie; Where there is fraud or 
the matter is complicated, the bill upon demurrer. 


will be retained, though the ſum be never ſo ſmall. 


M. 2721, in Scacs. — 3. Bill for a diſcovery and account of the quan- 
* 8 al. tity of coals dug under the plaintiff's glebe, and 
93. for ſatisfaction, and an injunction to ſtay the 
works. The court thought the plaintiff's remedy 
was at law, but retained the bill until plaintiff had 

aſcertained his title at law. 


T. 1727, in Scacc. 4. Bill for tithes, glebe, and right of common. 


Sweetapple v. Duke of Kingflon, It appearing that the two latter points were proper 
Bund. 238. at law, the court retained the bill until plaintiff had 


Vide Chamberlain v. Spencer 4 4 eee ee. 
ig 8 =— 1731. by action aſcertained his title, and in the mean 


time would not decree the tithes. 


T. 1727, in Scacc, 5. Bill to carry a voluntary deed into execution 


Thurkertk & Ur. v, Howorth, retained until the plaintiff had tried his remedy at 
*. law, where the court ſaid his remedy was plain. 


T. 1729, in Scacc. 6. Bill for wharfage and keyage ; objected, 
Poole Corporation v. Bennet & al. that plaintiff's remedy was properly at law: the 
Bunb. 270 13 3 
, peer” court however would not diſmiſs the bill, but re- 
tained it, that plaintiff might bring his action at 
law. g 


1 May 1749, cor. Hardv. C. 7. Bill for an account of coals dug, and to aſ⸗- 

Sper v. Picrſe, 1 Ve. 232. certain the boundaries between the plaintiff's and 
defendant's leaſehold collieries. The court would 
not decree the account unleſs the plaintiff ſhewed 
poſſeſſion; the bill therefore was retained, with 
liberty for the plaintiff to bring his ejectment at 
law. 


23 June 1750, cor. Hardw. O. 8. A bill was retained for a year, with liberty 
Sands v. Sands, 1 Ve-495- to bring an ejectment. A verdict was given for 
| defendant. 
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defendant. The judge before whom the ejectment 
was tried certified that though he did not think the 
verdict was againſt evidence, the weight of evidence 
was with plaintiff, On application by plaintiff for 
leave to bring a new ejectment, it was granted, and 
he obtained a verdict. Plaintiff then ſet down his 
cauſe. Plaintiff having got poſſeſſion, defendant 
brought a new ejectment without leave, and then 
moved to put off the hearing till his ejeQment was 
determined. Lord Chancellor ſaid, it was irregular 
to bring an ejetment without leave, but as there 
was verdict againſt verdict in this caſe, his lordſhip 
excuſed the irregularity. 


9. On a bill brought to ſet aſide a will on the 9 Feb. 1767, Dom. Proc. 
ground of the teſtator's being a papiſt, an iſſue was Ln, —_— v. Mead, Clerk. 
directed to try whether he was from the age of * 
twelve years, or from any other, and what period 
of time, conſtantly bred up in the proteſtant reli- 
gion, or not; but on an appeal the decree was 
reverſed, and the bill was retained for twelve 
months, with liberty for the plaintiff to bring an 


. ation at law, upon any title which he might have 


under the popery acts. 


10. And in a ſimilar caſe, the plaintiff having 14 Dec. 1767, Dom. Proc. 
vegleted to bring his action within the time li- „%%% 83 
mited by the decree, the court diſmiſſed the bill +4 284. 


with coſts. 


= 


11. Bill for rent of a mine, which depended P. 1786, cor. M. R. ab. c. 
upon the meaſure of a ſtack of coal, retained for a _— — _—_— 
year, that the plaintiff might try an iſſue as to the PI ON 
quantity conſtituting a ſtack by the cuſtom of the 


country. | 
12, Bill for a fee-farm rent retained for a year, p. 1788, cor. M. R. 
chat plaintiff might try his title at law. . 


2 Bro, Ch. Ca. 338. 1 Eg. Abr. 364. 


13. But ſuch retainer was held to admit the H. 1789, 8. C. on Appeal, 


. - . 2 Bro. Cb. Ca. 818. 
equitable right, and draw after it an account. e gy 


Bridgewater v. Edwards, 4 Bro. P. C. 139. Holder v. Chambury, 3 P. Wms. 256. Lord North v. 
Counteſs of Strafford, 3 P. Wms. 148. Berkley v. Earl of Saliſbury, 1 Ch. Ca. 121, 


14. Bill to have a voluntary deed delivered up M. 1789, cor. Tharlow, C. 


diſmiſſed: croſs bill to execute it retained for a Colman v. arrel, 
4 : 0 3 Bro. Ch. Ca. 12. 
year, with liberty to ſue upon a covenant in the 1 Fi. jun. 30. 
deed. Vide Williamſon v. Coddrington, 1 Veſ. 154. 


15. Bill by next of kin ſor perſonal eſtate ſecured H. 1793, cor. Ke. R. F 
mortgage given to a charity. The _—_ _— _ - . _ rd, 


k dated in 1754. No bill was filed till 1792, yet l 
Honor would not diſmiſs the bill, ber ade 
and ordered a reference to the Maſter to inquire 


into circumſtances. | 


„ 16. An uncertificated bankrupt filed a bill wich- 
Cover v. Armitage, out the aſſignees being parties. On circumſtances | 
„ which raiſed a doubt as to the validity of the com- | 
. | miſſion, the bill was retained, with liberty to add 
| parties. | | | 
: | 
See more under Anſwer, Demurrer, Equity, In. 
junction, Practice, Plea, Publication, Relief, | 
| R eplication. | 
2 
GENERAL REFERENCES, þ 
P | bs ˖ 
Bidder —ſee Sale, Purchaſe and Pur- 
p | chaſer, Revenne. f 
Bills of Exchange — Traae. i 
| th 
4 
ſo 
B—o Bond. 
Sec. 1. In what Caſes Equity will wholly 
ſet aſide a Bond as unreaſonable, 
unjuſt, or for unlawful Conſideration. W hi 
. | | th 
M. 1686, cor. Jeffries, C. f. A Son differing wiih his mother ſettles his be 
Traiton 4 2 a, pe 413. manſion-houfe on his brother, but firſt takes E. 
. e 0%. Fi a bond from him in his ſiſter's name, that he ſhould be 
— not permit his mother to come into the houſe. ſo 
The bond was ſet aſide as againſt the law of na- 
ture. | 
| | vo 
T. 1689, cor. Lds. Comrs. 2. A bond was given in common form for pay- 2c 
Key v. Bradſpaw, 2 Vern. 102. ment of money; but the agreement was proved to m 
1 Eq. Abr. 89. Pl. be, that the obligor ſhould marry ſuch a man, or of 
pay the money in the bond. The court ordered thi 
the bond to be delivered up, for marriage ought to bo 
be free. 
H. 1690, Canc. 3. A., a widow gave a bond conditioned to pay tra 
Baker & Us. v. M bite & al. Þ 1001. if ſhe ſhould marry again, and B. gave ſtr 


2 Vern. 215. 


1 Eg. Abr. 89. pl. 6. her a bond to pay her executors the like ſum if — 


— 


be entered into, being an attempt to entail a per- 


91. Bond. a 
did not marry again during life. A. married ſoon | 
after; her bond was decreed to be delivered up. 


4. Bill by executor to avoid bonds given by M. 16go, Cane. 
the teſtator, ſuggeſting they were gained by threats Mane v. — 
and undue means. The defendant by anſwer ſays, id Bank og Manning 
they were given for money lent and debts due. It 2 Vern. 242. ; 
appeared by the proof that defendant was a com- 
mon harlot, and that the teſtator had unlawful con- 
verſation with her. Per cur.—Though this was 
not laid in the bill, yet it was ſufficiently put in 
iſſue by the defendant's anſwer, which ſaid the 
bonds were given for money lent. Where the 
party himſelf that is culpable comes for relief 
againſt ſuch bonds, the court may refuſe, other- 
wiſe where his executor comes. Decreed, that on 


payment of what was actually due for money lent 
the bonds ſhould be delivered up. 


5. One ſettled land on his daughter in tail, and H. 169 1, Cane. 
took a bond from her not to commit waſte. An Jervis v. Brutony 
idle bond, and decreed to be delivered up. 1 * — pl 8. 


Vide Pool's caſe, cited in Tatton and Molineux, Mo. $09, 8 10. where a recognizance conditioned 
that tenant in tail ſhould not ſuffer a recovery, was decreed to be delivered up as creating a perpetuity, 

Vide alſo Freeman v. Freeman, 2 Vern, 233. where a father ſettled lands on his ſon in tail, and took 
a bond that he ſhould not dock the entail, Decreed a good bond, for the father might have made his 
ſon tenant for life only. | 


6. A bond given for money fraudulently won at M. 1698, Cane, 


gaming. Decreed to be delivered up. Hun fries v. Rigby, 2 Freem. 22.3, 
2 Ez. Abr. 184. gl. 8. 
Note ; Though the ſum loſt was leſs than what was preſcribed by the ſtatute, yet equity gave the 


ſame relief as had been given before the ſtatute was made. 


7. Teſtator directed his nephews, legatees of T. 1704, Cane. 
his perſonal eſtate, to give bonds to each other, Williams v. I illiam, 


that in caſe either ſhould die without iſſue of his 4 Eq. Abr. 207. pl. 9. 
perſonal eſtate Cannot be 


body, he would leave the whole to the ſurvivors. entailed, vide Scale v. Seale, 


Equity refuſed to decree that ſuch bonds ſhould 1 Wews. 290. Prec. in Ch. 421, 
and the caſes there referred to, 


ſonalty. 


8. The captain of a ſhip, on an outward-bound 132 Feb. 1704, Dom. Proc, 
voyage, takes bonds from his ſeamen to himſelf in Buck v. Rawlinſon, 
2001, penalty, conditioned, that they ſhall not de- TOON 
mand any wages until the ſhip arrives in- the port 
of London. The ſhip is loſt, and the ſeamen ſue 
the captain for their wages. Held, that thoſe 
bonds were unjuſt, and void in law. 


9. J. S. had an extravagant wife, who being in H. 1707, cor. Cowper, C. 


trade contracted a debt of 250/. with her ſem- Fol v. Ayliffe, 
ſtreſs, part of which debt ſhe requeſted the o_ 5 39. 205% 355, $6. 4s 
* ſtreſs 
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ſtreſs would conceal from her huſband. The 
ſemſtreſs applied to the huſband, and receiving 


that part of the debt which it was agreed ſhe ſhould 
diſcover, ſhe gave the huſband a receipt in full, 
Afterwards the wife prevailed on her huſband's 


| niece to join her in a bond to the ſemſtreſs for 


M. 1731, cor. Jekyll, M. R. 
V Fitzroy and another, 
3 P. Vn. 129, 130. 
2 Eg. Abr. 186. pl. 8. 
See this caſe again ſtated with 
notes, poſt, tit. Fraud, Heir. 
Vile criam poſt, 1. 10. 


3 July 1741, cor. Hardw. C. 
Jo v. P.riam, 9 Mod. 340 · 
2 Ath. 333-337» _ 
Fide Lord and Lady Donerail, 
in Dom, Proc. 1735. 
Sidney v. Sidney, 
3 P. Wms. 269. 
Cox v. Robinſon, 9 Mod. 263. 
Whaley v. Norton, 
x Vera. 483. 


10 June 1749, cor, Hardw. C. 
Robinſon v. Gee, 1 Ve). 254. 


5 July 1749, cor. Hardw. C. 
D ham v. Ox, I Veſ. 276, 


the reſidue of the debt, which ſhe did to the extent 
of 125/., and then diſcovering the contrivance, 
ſhe brought her bill to be relieved againſt the bond. 
Lord Chancellor thought the receipt from the 
ſemſtreſs to the huſband a ſufficient diſcharge of 
the debt at law, and ſet aſide the bond. 


10. A father entruſts his heir apparent, then an 
infant, to the care of a ſervant : the heir comes of 
age; the ſervant takes a bond from the heir, which 
is ſecreted from the father, and the heir has not 
wherewithal to pay the bond. Equity will ſet aſide 
the bond, as obtained by fraud and a breach of 
truſt, 

But where a weak man gives a bond, if it be not 
attended with fraud or breach of truſt, equity will 
not ſet aſide the bond only for the weakneſs of the 
obligor, if he be compos mentis. 8 


11, Bill to eſtabliſh an annuity-bond given to 
the plaintiff as premium pudicitie. Croſs bill to 
deliver up the bond, alledging that ſhe was a com- 
mon proſtitute. Objected, that the charge againſt 
her in the croſs bill ſhould be confined to general 
character, and not to particular inſtances of lewd- 
neſs of which proof was attempted to be made. 


Lord Hardwicke thought this objection of great 


conſequence to the practice of the court, and took 
time to conſider of it. But his lordſhip afterwards, 
on the rehearing, propoſed the bond ſhould be can- 
celled ; and by conſent a perpetual injunction was 
awarded againſt the bond. | 


12. Teſtator gave a bond ex turpi cauſa, and by 
his will made an equal proviſion for the obligee. 
The bond, as againſt creditors, was ſet aſide by the 
court; and the confideration of the legacy was re- 
ſerved as a matter of conteſt between the obligee 
and the executor of the obligor. 


13. Bill for delivering up a bond given by plain- 
tiff to defendant's wife, as a reward for her power 
and influence over plaintiff's grandfather, (an old 
man of 82,) that he ſhould diſpoſe of his whole 
eſtate for plaintiff's benefit, and give fecurity * 
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Set gſide. | 

he would not alter his will ſo made. Per Lord 
Chancellor This bond is new in ſpecie, and dif- 
fers from marriage-brokage bonds and bonds in 
fraud of marriage-agreements ; yet being given ſor 
an undue conſideration, it mult be delivered up; 
for it can receive no countenance in equity. But 
as to the coſts, Lord Chancellor would not award 
them, the plaintiff himſelf being particeps criminis. 


See more, poſt, ſet. 4. ſect. 11, 


As to bonds given by men to their miſtreſles pro 
turpi cauſd, aut in premium pudicitie ; and the 
order and priority which ſhall be obſerved in 
regard to ſuch bonds, in caſe of the death of 
the obligor, ſee Executors and Adminiftraters, 
Seduction. 


See. 2. Caſes in which the Court cannot 
wholly ſet aſide a Bond, but will yet 
give partial Relief againſt the Penalty, 


I, AN officer in the army agreed to ſurrender his 

commiſſion to J. S. in conſideration of 
100/., for which J. 8. gave his bond. The officer 
ſurrendered, but the Duke of Ormond refuſed to 
let F. $. have the commiſſion. The court would 


not relieve J. S. againſt this bond, ſave only againſt 


the intereſt and coſts. 

A caſe was cited where A, agreed to ſurrender 
his office to B. for 100/., for which B. gave his 
bond. A. ſurrendered, but admittance was re- 
fuſed to B. as not being qualified, B. had no re- 
lef againſt this bond. 


2. Bill to be relieved againſt four bonds entered 
into by plaintiff's teſtator to defendant for quitting 
his pretence, and procuring plaintiff to be admitted 
purſer on board a man of war. The court could 
not ſet aſide the bonds, but relieved on payment 
of the 400 J. principal, without intexeſt or colts. 


3. Elizabeth the wife of Duval entered into - 


bond for 140 /. penalty, conditioned for payment 
of 721., on 20th April 1676. When the bond 
was put in ſuit, Duval and wife pleaded ſolvit ad 
diem, after iſſue joined on a defect in evidence, a 


M. 1682, cor. Finch, &. 
Berresford v. Done, 
2 Vern. 98, 99+ 


3 Eg. Abr. 25. pl. 2+ 


— — — os 
. iblen, 2 ers. 3 * 
1 Eg. > 4 v5. pl. 3. 

Note; No other — 
appears on the reporter's ſtate- 
ment of this caſe. YFide Berref- 
tord v. Done, 1 Vern. 98. 


20 Mar. 1694, Dom Prec. 
Duval & Ur. v Terrey, 
Show. 15. F. C. 

Vide Hale v. Thomas, 

1 Vern. 350 


bill in equity was filed, ſuggeſting that the bond 


was obtained hy fraud, and was without conſider- 
Vol. 3 O 0 f ation, 
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5 ation, and praying a diſcovery. Chancery decreed, 

that the defendants at law ſhould not be relieved, 

ſave againſt the penalty of the bond, and referred 

it to tax the coſts at law and in equity, and that 

what the Maſter reported to be due for principal 

intereſt, and coſts, ſhould be paid on 2oth Oftober 

following. This decree affirmed in toto by the 


| Lords. | 
29 June 1739, cor. Hardw, C. 4+ Japhet Crook in 1728, being under a proſecu- 
Walmſley v. Broth, tion for perjury and forgery, employed the defend- 


> a. ant as his attorney to get bail, which he did ac- 


cellor did not regard the knaviſh cordingly z and during this tranſaction drew Croob's 
character of Crook, but the cir- will, who directed a legacy of 1000 J. to the de- 
cumſtances of diſtreſs under which . . 
he gave the bond; the courtcould fendant, and 500 J. a- piece to the bail; and after- 
not permit any one to take advan - wards the defendant got a bond for the ſecurity of 
* 11 his legacy. Crock afterwards revoked this will, 
rere dar dies Ft, anch by another appointed the plaintiff executrix, 
and made her reſiduary legatee. After the death 
of the teſtator, the defendant brought an action on 
his bond, and had a verdict and judgment. Bill 
to be relieved againſt it for fraud. Crook living fix 
pou after giving the bond, and not attempting to 
relieved, Lord Hardwicke decreed for the de- 
fendant on the firſt hearing ; but on the rehearing 
reverſed his former decree, being thoroughly con- 
vinced it was wrong. 

A man may reward his attorney An attorney ought not to take a bond for ſer- 
23 — ve thinks vices; but if a client with his eyes open will give 

wen 29 2 Ven 13% 29%» one of his own accord, it is not abſolutely void. 


* 


6 Nov. 2740, cor. Hardw.C. F. A. being upon an agreement for a compoſi- 


Spurrett v. Spiller, tion, gives one of his creditors, who would not 


1 Ath. 105. ; . , 
e Brady, 1 Term conſent to it otherwiſe, a bond for. the reſidue, 


Rep. C. B. 647 Middleton v. Over and above his compoſition. Such a contract, 
Lord Onſtow, 1 P. Wms. 768. though not void by the expreſs words of 5 Ges. 2., 


Smith v. Bromley, Dougl. 3 ed. =P | . 
696. Jones v Barkley Dougl, ſeems to be within the reaſon and deſigu of this 
695, ved 298 


Cockſhot v Bennett, 2 Term ACt.- | 
Rep. 763. Vids Lewis v. Chaſe, 1 EU Wms. 620. centrd. 


5 June 174, cor. Hardw, C. 6. A bill was brought for relief againſt a judg- 
"" 1 ment on a bond, in which the plaintiff was jointly 
* 55 bound with his ſon in the penalty of 100. that 

the ſon ſhould not commit any treſpaſs in the 

Duke of Beaiſort's royalty, by ſhooting, hunting, 

fiſhing, &c. except with the licenee of the game- 

keeper, or in company with a qualified perſon. 

The ſon having > ney & two flounders with an 

angling rod, the bond was put in ſuit, and judg- 

ment for the penalty, Sc. The gamekeepers 


brother-in-law and another ſervant of the * 
a 


ww „ at 


962. Relieved againſt partially. 


aſked the plaintiff's ſon to angle with them, when 
he caught the two flounders, and the verdi was 
found merely on their evidence. Lord Hardwicke 
decreed the- plaintiff ſhould be relieved againſt the 
verdict, and that the Duke ſhould refund the 100 /. 
recovered on the bond, and the 40 /. coſts of 
ſuit, 

| Bonds for the preſervation of game and to prevent 
poaching, are not only for the benefit of the lords 
of manors but for thoſe alſo who enter into them, 
for that ſort of idleneſs leads to worſe conſe- 
quences. | 

The preſent act of the ſon is not malum in ſe, 

and there is no ſtatute which directs the taking of 
ſuch bonds to prevent the like offences for the fu- 
ture, as in the caſe of deer- ſtealing, or the ſtatutes 
which relate to the cuſtoms, and which direct and 
command the taking of ſuch bonds. 


7. A bond payable by inſtalments, the obligee 
upon a breach of payment of the firſt inſtalment 
gets judgment for the whole penalty. On pay- 
ment of the money due and coſts, even a court of 
law will act equitably, and relieve the obligor. 


8. A bond was given by the plaintiff to the de- 
fendant, who was a hair merchant, as a ſecurity 
for plaintiff's ſervice and behaviour in Flanders, as 
an agent for the defendant, in buying hair there; 
and as a further ſecurity for the performance of the 
agreement, he depoſited 100/. in the defendant's 
hands. He bought only 5/. worth of hair, and 
returned to England before the time agreed, It 


was inſiſted for the defendant, that he had a right 


to detain the 100 /., as the ſtated damages between 
the parties. Per Lord Hardwicke— | he penalty 
cannot be decreed, becauſe the preſent is a bond 
for ſervices only, and different from a nomine pene 
in leaſes to prevent a tenant from plowing. 

90 where a perſon is guilty of a breach of a 
bond given as a ſecurity not to defraud the re- 
venue, equity will not relieve againſt it, becauſe it 
is conſidered in law as a crime. 

In the principal caſe the court can only direct 


an action at law upon a quantum damnificatus, to 


try how ſar the defendant has been damniſied. 


B—o 563 


20 OR. 1744, cor. Hardw, C. 
Ex parte Groom:, 1 Ath, 118. 


26 Nov. 1746, cor. Hardw. C, 
Benſon v. Gibſon, 
3 All. 395. 


Vide Roy v. Duke of Beaufort, 
2 Atk. 190. 


Note; This cauſe was compromiſed by the recommendation of Lord Hardwicke, and defendant paid 


back 904. of the depolit. No cofts on either fide. 


Oo2 9. De- 


564 B—o | Bond. $ 2, 
13 July 1750, cor. Hardw. C. 9. Defendant advanced to plaintiff's teſtator 
Earl of Cheſterfield & al. v. p o on a poſt oþiit bond payable on the death of 

A F rags — » MA. The teſtator ſurvived M., and then cancelling 
72. ns. his poſt obiit bond, gave defendant another bond(a) 

= —— poſt, for double the ſum, with intereſt at 5 fer ent., ac- 
Sec allo Fraud, Poſtobiit,Uſury, companied by a judgment, which was entered up 
ä ' accordingly. The teſtator after making two pay- 
ments of 1000/. each died, charging his eſtate by 

will with the payment of his debts, and leaving the 

laintiffs his executors. They brought a bill to 

let aſide defendant's demand as an unconſcientious 

(a) Lord Chancellor faid, that bargain and uſurious contract. The court relieved 
at are tre | + party law againſt the penalty of the laſt- mentioned bond and 

errdenlent and new tem mas judgment, by directing the defendant to deliver u 

egrecments an erms may JU0g oy p 

aonfirm what at firſt was doubt - the hand to be cancelled, and to acknowledge ſa- 

ful. tisfaCtion on the judgment, on payment of what 
ſhould be due at law. | 
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decreed of t to build . . 
2 way rw, 95 will = tioned in the bond was only a penalty. 


build it, F. may. 
See more oft, tit, Penalty. 


Sec. 3. In what Caſes a Bond ſhall be 
binding in Equity, and Relief abſo- 
lutely denied to the Obligor or his 
Repreſentatives, 


Wn, te ww ta &f &4 Dy we 


* 


18 Nov. 1637, cor. M. R. I» PLantiff had given a bond for 400 J. to de- 


. 8 al. | fendant, who was his miſtreſs. Defendant 
p (a) His Honor obſerved that by anſwer admitted, that there was no pecuniary 


_— * caſe appeared but conſideration for the bond, but that it was a free 
a tree gift; there was no tu-pis gi . 

des if i; hag Lan gift. No turpis contractus was proved (a), not 
fo we kaow that Adam was pu- Was it in evidence that defendant was a common 


nithed though tempied by Eve, ſtrumpet. The court would not relieve the plain - 
becaalc he would be e mpted. ti 


ww mm 6.0 ©& a ft, 


% - 
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. tiff, but give him leave to amend his bill, and 


charge any ſpecial matter of defendant's proſtitu- 
tion before ſhe lived with him, 


Note ; If the obligor of a bond given to a common harlot, for urilawful confideratlon, applies to the 
court, equity will not relieve him; but if his executor impeaches the bond it may vary the caſe. 


2. A man ſettled land on his ſon in tail, and T. 1697, Canc. 


took a bond from him that he ſhould not dock the Freeman v. Freeman, 


Vern 233. 


entail. On a4 bill ro be relieved againſt the bond, it Shortly flated in Prec. in Ch 28. 


was decreed to be good; for if the ſon would not ' 1 Fg. Abr. $7. pl. 9. 
have given the bond, the father might have made %, Jervis v. Bruton, 2 Vern, 
him only tenant for life. ä n 


3. Bond given by a man to his houſekeeper for M. 1691, Cane. 
ſecret ſervice. Equity would not relieve againſt it. Bain bam v. Manningy 
Secs, if the bond had been given to a common ,,,, . > din 
trumpet. 2 Vein. 187. 


4. Defendant being a captain of marines, agteed T. 1502, cor. Wright, C. 8. 
to ſell his commiſſion to plaintiff for 600/., and to e v; 4, For. in Ch. 199. 


procure plaintiff to be appointed in his ſtead by a — bent _ 
certain day. Plaintiff gave a bond for performance 4 Vn, Abr. 406. 


of the agreement, accompanied by a warrant of (a) * pier Non "EM | 


attorney, upon which judgment was entered up at in parliament, abd it was there 
law againſt plaintiff for the purchaſe-money, De- held that officers of marines wae 


nf not within the ſtatute of 7 W. & 
fendant afterwards refuſed to accept tlie commiſ- Jn extending ealy to 


ſion, and ſcrupled to take the oath required of horſe, foot, and dragoons. 


1 b) Lord Keeper compared thi 
commiſſion officers by ) W. & M. (a). Held, r — 


the plaintiff muſt pay the money, and not reliev- favere, which If redeced to i 
able in equity (5). judgment is not avoidadle at law or relievable in equity. 


* Eaifiamento, from Aifiamentum, ls an obſolete word uſed by Spel. 27. and fig! ifies Eaſement, which 
is a ſervice that one neighbour hath of anoth:r by preſcription or otherwiſe, without profit, as a right of 
way, fink, ſewer, &c. : it is commonly uſed in leaſes for years, as one of the general appurtenant words 
of a demiſe. Jide Kitch. 105. 1:0. Jacob's Law Dict. tit. Eaſement. Vide Berresford v. Done, 
2 Vern. 98, 99. a caſe of a ſale of a commillion in the army, which the commander in chief refuſed to 


' confirm. Defendant there was not relieved againſt the penalty, but only againſt intereſt and coſts. 


Vide Law v. Law, 3 P. Wms. 392. Bellamy v. Burrow, Ca. temp. Tab. 97. Purdy v. Stacey, 
Burr. 2698. Harrington v. Du Chaſtel, 1 Bru. Ch. Ca. 12 Debenham v. Ox, 1 Vel. 276. 
orris v. M*Cuiloch, Ambl. 432. Garforth v. Fearon, 1 Term Rep. C. P. 327. Parſons v. 

Thompſ.n, 1 Term Rep. C. P. 322. which ace caſes of relief, though ſubſequent to 5 & 6 Edw. 6. 

dgdinſt the ſale of offices. | 


5. An eſtate was deviſed to the eldeſt ſon, pro- M. 1702, cor. Wright, C. 8. 
vided he or his heirs pay 100/. a-piece to his three go — 
daughters at 21 or marriage. One daughter dies e 
before 21, unmarried. After, T. 9. buys the 
eſtate; and thinking it ſubject to the deceaſed 
daughter's portion, (a bill being brought for it,) 
gave a bond to her executor to pay it; and being 
afterwards adviſed that the land would not be 
liable, he brings a bill to be relieved againſt it- 

Held by Lord Keeper, that though by the pteſent 
law the land would not be liable to the portion, yet 
003 perhaps 


- 566 3. Bond. 63 


8 — when the bond was given it might have 
been otherwiſe; and there being no fraud in get- 
ting the bond, his lordſhip would not relieve againſt 


- it, 

T. 2709, cor; Cowper, o. 6. Where a man under fear enters into an en- 

Goodman v. Scuje, gagement, and afterward, when at liberty, ratifies 
Re %, d 10. ing the ſame by a bond and judy ity will 

Vide S. C. poſt, fect. 10. and OE dy a bond and judgment, equity w1Ill not 

the caſes there referied to. relieve him. : 


H. 1770, in Scacc. 7. A bond taken in the name of the crown by 
Rex v. Tale, Bunb. 58.8 the caſhier of the exciſe, for payment of money to 
the crown,.and on his own private account, is good, 

though the caſhier was not a commiſſion- officer. 


P. 2720, cor. Parker, C. 8. Equity will not relieve againſt a bond given 


„„ e 223 bankrupt to induce a creditor to withdraw his 
Ihe adthafhy ef this le in Petition againſt the certificate, 

expreſsly contradicted. Per Cur. C. B. in Summer v. Brady, 1 Term Rep, C. B. 647. and indeed it 
ſcems inconſiſtent with the ſpirit of many other caſes, as Middleton v. Lord Onſlow, 1 P. Wms. 768. 
Spurret v. Spiller, 1 Atk. 105. Smith v. Bromley, Dougl. 3d. edit. 696. Jones v. Barkley. Id. 


Cockſhott v. Bennett, 2 Term Rep. 763. 


26 OR. 1744, cor. Hardw. C. 9. Stephens, formerly a trader in Holland, fails 

Ex parte Burton, x Atk. 255,256. there, upon which there was a cęſſo bonorum ; he 
8 | comes to England, and is appointed a governor 

abroad; he applies to one Burton to be his ſecurity 


to the company, and to advance him a ſum of 


is money, who agreed to it, provided Stephens would 
give him a bond that ſhould compriſe the remain- 
der of an old debt due before the ceſſio bonerum, as 
well as the further ſum advanced, which was ac- 
cordingly done ; Stephens aſterwards becomes a 
bankrupt; and the commiſſioners doubting if 
Burton ought to be admitted a creditor for the 
whole money, he now petitioned for that purpoſe. 
Lord Chancellor, on the circumſtances of the caſe, 
of opinion he was entitled to be admitted a cre- 
ditor for the whole money upon this. bond. 

If a debtor cleared under the inſolvent acts, 
afterwards gives a bond for the reſidue of the old 
debt, this will be binding upon him. 

Lord Chancellor ſeemed to think, if a bankrupt 
after his diſcharge applies to an old creditor to lend 
him a new ſum of* money to carry on his trade, or 
to be his ſecurity for any office, this would be a 
good conſideration for his giving bond for the re- 
mainder of the old debt, and the whole may bc 
proved under a ſecond commiſſion. 


26 Nov. 1546, cor. Hardw, C. 10. Lord Hardwicke in this caſe ſaid, that where 
Baden v. Gi2ſ-n, 3 Att. 305. bonds are given as a ſecurity not to defraud the 


revenue, 


e e Oat JJ AAA 
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revenue, and a perſon is guilty of a breach of ſuch 
bonds, it is conſidered in law as a crime, and equity 
will not relieve. | 


11. If a wife having an eſtate to her ſeparate 27 Feb. 1751, cor. Hardw. C. 
uſe, borrows money, for which ſhe gives her bond, Peace v. Monty 2 ef. 193+ 
this is a fufficient foundation to demand the money 


againſt her out of her ſeparate eſtate, and her de- 


claration may be read in evidence. 


Sec. 4. Of voluntary Bonds, and ſuch as 
are fraudulent againſt Creditors: And 
herein of the Order and Priority which 
ſhall be obſerved with reſpe& to them 
in the marſhalling of Aſſets. 


1. A Voluntary bond by the huſband after mar- H. 1686, cor, M. K. 


riage to make a jointure on his wife; he Nerd v. Nurthall, 1 Fern. 447+ 
k » d h if . th bo d 1 Eg. Abr. 221. pl. 6. . 
makes a jointure, and the wie gives up the bond; pe plaintiff was alſo entitled 


the jointure is evicted; the widow (there being to dower, to recover which the was 


307 left at liberty to proceed, and what 
no other debts) ſhall have her jointure made good en proventy ant when 


out of the perſonal eſtate ; and the giving up of of che jointure ſhould be retained 


the bond by the wife, during her coverture, ſhall by her out of the value of the 
not bind her. eſtate, notwithſtanding the bond 

Was delivered up. For an agree- 
ment, though voluntary, under hand and ſeal, ought to be decreed in equity. 


2. A. executed a voluntary bond of 500c/, to H. 1701, cor. Wright, C. S. 
one of his daughters, without any condition, _ I 
payable immediately; but always kept it by him; 1,4 Keeper ſaid, that es 
and it was proved to be made to ſcreen himſelf with reſpeR to the bone in queſ- 
from taxes, and ſo eſteemed by that daughter. A. — w_ wy = conſidered as 
by will gave portions to all his daughters, ang 


died; this bond decreed to be ſet aſide. 


3. A voluntary bond ſhall not be paid in a courſe 23 Feb. 1712, cor. Harcourt, C. * 
of adminiſtration ſo as to take place of real debts, I” ap" 2 
though by ſimple contract; but ſuch voluntary (a) Rho * — it 


bond ſhall be paid before legacies (a). be voluntary, transfers a right in 


the lifecime of the obligor ; but 


| legacies ariſe from the will, which takes effect only from the teſtator's death, and therefore ought to be 


poſtponed to a right created in the teſtator's lifetime; which, ſaid Lord Chancellor, was expreſsly proved 
by the caſe of Fairbeard and Bowers, 2 Vern. 202. Prec. in Ch. 17. Nate alſo Cray v. Rooke, Ca. 
temp. Talb. 153. 


4. A man on the marriage of his wife's daugh- T. 1713, cor. Harcourt, C. . 


ter to whom he was indebted, but not to the value . v. Leu, 

of the portion expected by the intended huſband, =, * 6.4 
makes him a verbal promiſe to pay him 4oool., Gilb, Er Rev. 32. 
and pays all but 1500/., and ſome time after ſeals 1 Ez. A. 156. Pl. 8. 


a bond to the huſband for the 1500/., and ſhews 774 — Alb. 6a gf. 


Oo 4 0 : it, 
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it, together with his will, to the huſband, but does 
not deliver it, but keeps it by him till his death, 
and then it is found with his will. He has ſeveral 
creditors by ſimple contract, who take out admi- 
niſtration ; and the huſband becoming a bankrupt, 
his creditors exhibit their bill to have the benefit 
of the bond. Lord Chancellor decreed that this 
bond ſhould be looked upon as voluntary, not be- 
ing made in purſuance of any obligation in writ. 
ing on the marriage, nor put into.the power of the 
| huſband, and therefore fraudulent and void 
the creditors, even upon ſimple contract, but good 
againſt any legacies, becauſe a voluntary contract 
in the life of the teſtator is prior to the will. 


HI. 1719, cor. Park- r, C. 5. A ſon in plentiful circumſtances _, a bond 
—_— v. Edgiy, to pay his father 120/. per ann. for life. This is 
(a) The court In this cafe dd good if done without coercion. Sed quere, what 


yot determine what ſhould be amounts to coercion (a)? 3-58 

conſtrued a coercion ; the father ö 

only ſaid, „I/ bis ſon would not execute the bond be mig lt let it alone,” which may be interpreted a 
threat or not; but it ſeems the ſon of his own free accord executed the bond in the abſence of his father, 
and there was nothing in proof to impeach the bond. 


T. 1725, cor. King, C. 6. A. intending to marry B., gave a bond to 

Wiſe's caſe, Sel. Ca. in Chan. 46. BY; father for 500/., payable at a certain day, (de- 

2 Eq. Abr. 483. Cle, feazanced not to be put in ſuit,) but to remain 43 
Vide Ex parte Hill, Cooke's f P : , 

B. L. 282. a ſecurity for the daughter; and in caſe any miſ- 

fortune ſhould happen to A., to be paid before 

other creditors. This is a fraudulent bond on the 


face of it to diſappoint creditors. 


17 Nov. 1730, cor. Jekyll, M. R. 7. Where a voluntary bond is given by the 
Williams v. Sozoyer & al. jhuſband to truſtees for his wife's benefit, equity 

1 „ br 4 will poſtpone ſuch bond even to the debts on 

2 ſimple contracts, but will admit it to be paid be- 


fore legacics. 


M. 1733, eor. Jekyll, M. R. 8. Any voluntary bond is good againſt the exe- 


Lechm , Eja. v. Lord Curli 
pry” P. Wns. _— : ſt though to be poſtponed to a ſimple contra 


M. 1734, cor Jekyll, Kl. K. 9. A. having a wife, (who lived ſeparate from 

Lady Cox's caſe, 3 f. Int. 339. him, ) and afterwards courted and married another 
" ; yh jo _ -6. woman who knew nothing of the former wife's be- 

: Tis caſe in Lid. Reg. 2734s ng alive; ag? it being ——— to the 5 
0, 113. nomine North v. Cr. wife that the former was living, A., in order to 
v. —— acgrey _ prevail on the ſecond wife to ſtay with him, ſome 
ker v. Perkins, 3 Burr. 1568. years afterwards gave a bond in truſt for the ſecond 
Prieſt v. Parrott, à Vel. 160. wife to leave het 10001. at his death, and died not 
leaving affets to pay his ſimple contract debts. 

| Decreed, that this bond, as it was given on an illicit 

. 1 8 conſideration, 
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_ conſideration, and conſequently 


54. Voluntary. 


juntary bond, ſnould be poſtponed to all the ſimple 
contract debts, though had it been given imme- 
diately on the diſcovery that the firſt wife was 
alive, and they had parted thereupon, it had been 
good, as given on a juſt conſideration. 


10. A bond given to a kept miſtreſs for the pay- 
ment of an annuity of 800, for the maintenance 
of herſelf, and proviſion for a child ſbe had by the 
obligar, ſhall not be ſet aſide in favour of bis legr- 
timate childrewy or heir, if not obtained by fraud. But 
the annuity was decreed, per Maſter of the Rolls, 
to be paid even after ſimple contracts, this being a 
voluntary bond ; and that in that courſe of payment 
a fund ſhould be ſet apart out of the perſonal eſtate; 
but his Honor having given no direction whether 
the real eſtate ſhould be chargeable in caſe of a de- 
feciency of the perſonal aſſets, on appeal, Lord C. Talbot 
held the real eſtate hable in caſe of a deficiency in 


the perſonal eſtate; and decreed, that if the ſame 


ſhould fall ſhort, upon payment of the arrears and 
growing payments by plaintiff, (the heir,) and that 
upon his ſecuring the annuity out of a ſuſhcient 
pare (of the real gate) when of age, the obligee 
reſtrained from proceeding upon the bond at 
aw, 

where the parol muſt demur till the beir (now three 


worſe than a vo- 


11 Dec. 1735, cor. Talbot, C. 
Cray v Rooke, 
Ca. f. . Tah. I 7. 
2 Eg. Abr. 182. pl. 7. 
Vide Jones v. Powell, 

T Eq. Abr. 84. pl. 2, 
Fairbeard v. Bowers, 2 Vern, 202. 
Prec. in Ch. 17. 
Ramſden v. Jackſon, 1 Atk. 294. 

®* Theſe words are not in the 
original, 

Note; Although the bond in the 
princ pal caſe was weluntary and 
poſtponed in point of pa, ment to 
fimple contracts, yet it muſt not 
be in a worſe condition than they 
are; its being voluntary gives the 
heir no right to ſet it aſide. For 
as the anceſtor might have granted - 
the eſtate entirely away from the 
heir ; ſo, when he thinks proper 
to charge bimſe!f and bis beirs, the 
heir ſhall be brund in reſpect of the 
aſſets deſcended upon kim L=_ kit 
anceſtor. Leaving the obligee to 
ſue the bond at law where the 
can recover but the penalty, and 


old) comes of age, would be delaying her much 


too long. And fince even after advantage taken of the infancy at law, and the penalty recovered againſt 
the beir, he may reſort again to equity to have the whole thing reconſidered, which is now as proper for 
the judgment of the court as it would be then. Wherefore decreed as above. 


11. Teſtatrix entered into a bond for payment 
of a conſiderable ſum to defendant at her death, in 
nature of a legatory diſpoſition of ſo much ſecured 
by bond. Defendant obtained judgment at law on 
the bond againſt plaintiff, her executor, who filed 
the preſent bill, to have the bond and judgment ſet 
aſide on a ſuggeſtion of fraud and want of conſi- 
deration. Lord Chancellor thought the bond a 
good one, and that the only queſtion was, on what 
terms plaintiff could be relieved againſt the judg- 
ment for the penalty. Plaintiff in this caſe had 
gry non eft factum, and had judgment againſt 

im de bonis teſlatorit, ſed non de bonis propriis. The 
preſeut bond being voluntary, it was admitted it 
thould be poſt poned to ſimple contracts; and that 
if claimed for money lent, and the party fails in 
proving ſuch conſideration, he cannot afterwards 
ſet it up as a voluntary bond (). The queſtion 
however came on again, Whether a plea of nn eff 

factum 


1 Feb. 1737, cor. Hardw, C. 
Ramſden Y. FJeckjon, 1 Alth. 27 2. 


\ 


(a) Vd. Fairbeard v. Bowers, 
Prec. in Ch. 17. ag 4 the (ales 
there referred to. | 
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fatum was an admiſſion of aſſets? Lord Chancellor 


(a)Rock v. Leighton, Salk. 310. held it was (a), and the ſame as a caſe of judg- 


1 Nov. 1740 cor. Hard w. C. 
1594 v. Carter, 2 Ath, 34+ 


4 May 1747, cor. Hardw. C. 
Blount v. Doughty, 3 Al. 484. 


Nie Thynn v. Thynn, 
1 Vein. 296. 


Vide 1 Lewſtead v. Searle, 
1 .\tk. 265. 
Stiles v. Attorney-General, 
2 Ack. 152+ 


ment by default againſt an executor. If an exe. 
cutor pleads non eff faftum to a bond, and not plene 
ad miniſtravit likewiſe, he cannot after verdict take 
advantage of what might have been pleaded to the 
action. Decreed the executor ſhould be relieved 
againſt the penalty of the bond on payment of prin. 
cipal and intereſt, without any regard to the queſ- 
tion, whether the executor had ſufficient aſſets. 
12. A. gave a woman who cohabited with him 
a bond for 20001. and intereſt quarterly during 
her life, and after her death to her Children ; but 
from the date of the borid to the day of his death 


which was four years and a half, he conſtantly 


maintained her. Lord Hardwicke held the main- 
tenance mult clearly be taken to have bgen in lieu 
of intereſt, 


13. Where a father makes a will, and in con- 
ſidering the particulars of his eſtate gives a legacy 
to his . deſiring he will do an act for his ſiſter's 
benefit, this amounts to an obligation upon the 


ſon as far as the value of the father's eſtate ex- 


tends, 
Where a ſon taking beneficially by a father's 
will, promiſes to make it good, this may be a 


valuable conſideration for a bond, and would not 


be fraudulent. | 

So a promiſe under age may be a conſideration 
for a promiſe when of age, and it has been ſo held 
at common law. 

In the preſent caſe, the father having provided 
largely for his ſon, requeſted him to give his ſiſters 
1000/7. each on their marriage, and the ſon gave 
his ſiſters two ſeveral bonds accordingly. The ſon 
then died indebted, and thereupon a queſtion aroſe 
whether ſuch bonds were voluntary, and ſhould be 
poſtponed to other debts? Lord Hardwicke aid, 
it would be extremely dangerous for the court to 
determine ſuch bonds voluntary, if they are not 
adequate or tally exactly with the ſum given for 
them; the court has not meaſured the conſideration 
of debts of this kind by exact rules of proportion 
of value, nor does it require that the conſideration 
ſhould be commenſurate to the value of the eſtate; 
but if ſuch a contract was fairly entered into with- 


out any circumſtance of ſraud, then it has been 


held as made for a valuable conſideration. 


Whenever 


— —_—— — wn! * 
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Whenever the court ſhall ſee a conſideration is A feme covert joins in an ali 
made up with a yiew to defraud creditors, the A of her jointure, and ha 
court will lean againſt it, and reduct it to what is — EGS — 
juſt and equitable; but in the preſent caſe there meat; held not fraudulent again 
is no ſuch ingredient or imputation; wherefore purchaſers, Bell v. Scott, a Lev, 
decreed the filters ſhould be admitted as bond“ | 
creditors for a valuable conſideration to the full 


extent. 


14. A young woman of good character went to 8 Feb. 1757, cor. Harde. C. 
live with A. as companion to his fiſter, at the fame Pi? v. Prryore, 2 Fef. 160. 
time knowing him to be a married man: ſhe is Mo ; — 
ſeduced by him, and cauſes a ſeparation between 
him and his wife, and has a grant or bond from 


him. Her bill for payment was diſmiſſed. 


15. The court would not relieve againſt a vo- 28 Feb. 1767, cor. Camden, C. 
juntary bond given to a common proſtitute by a 1 2 _ 

obinſon v. -oxe, 30 July 

perſon after he had kept her ſeveral years, upon a 1741. Prieſt v. Perrott, a Vel. 


bill by the executor of the obligor. 160, 


As to the order and priority which ſhall be ob- 
ſerved with reſpect to voluntary bonds in 
caſe of the death of the obligor, ſee more un- 

der Executors and Adminiſtrators. 


As to the doctrine of tacking a bond-debt to a 
mortgage where the ſame is due to a mort- 
gagee or other incumbrancer, ſee Mortgage, 
Securities and Incumbrances. 


As to bonds given by men to their miſtreſſes 
pro turpi cauſd, aut in premium pudicitie, ſce 
Seduction. 


See. 5. Of Bonds defective or void at 
Law, where aided or made good in 
Equity. 


1. A Bond was given by A. to his intended wife H. 1704, cor. Wright, C. 8. 
before marriage, to leave her 1000 J. if ſhe Ae, Widow, v. Pierce & al. 


ſurvived him. The marriage was afterwards had, , 25 2 ot "5 
and A. mortgaged his eſtate, and died. Bill by Prec. in Cb. 237. . C. nomine 
the wife to have the benefit of the bond, though Alen v. Afton, 


pt, g - Vide Cotton v. Cotton, 2 Vern. 
extinguiſhed at law by the intermarriage, and that 29%. Prec. in ——— 


ſhe might be admitted as a bond-creditor to redeem . Buck!e, Com. Rep. 67. Salk. 
the mortgage, and hold over till ſhe was fully ſa- 25. 

ticfed, Per cur.— The bond if ſet up (a), muſt (a) In Prec. in Ch. 238. it is 
be ſet up entirely, and not in part only, to bind ſaig the - wa —_ not ſupport 
the perſonal aſſets, and not the real. Decrecd, the — 0 
Plaintiff ſhould redeem the whole, and hold over, 


though 


572 B—o | Bond. 55 
though copyhold eſtates as well as freehold were 
| compriſed in the mortgage. 


H. 1710, cor. Harcourt, C. 2. A. agrees to be bound in a bond as ſecuri 
v. Middleton & others, to B., and —_ and feals it accordingly, but by 
: . the neglect of the clerk A. s name was not inſerted 
* Ch. Rep. 90 in the bond. The obligee ſhewing A. the condi. 
Lord Keeper ſaid ** — tion, and his name and ſeal, demanded payment, 
— _ — and threatened to ſue him unleſs he would give 
held the parties to their original freſh ſecurity, which A. agreed to, but after find. 
agement. ing the miſtake he refuſed, not being bound by 


law, yet equity compelled him. 


13 May 1720, Dom. Proc. 3. A. agreed with B. for the purchaſe of tim- 
Butler Ejg. v. Prendergaſt Bart. ber, and together with C. entered into a bond that 
po — _ 14. A., his executors and adminiſtrators, ſhould not 

16 Yin. 248. pl. f. cut any timber under a particular ſize, but 4. 

3 Eq. Abr. 481. pl. 16. name was only made uſe of in this agreement for 

| C. C. cuts down timber under the ſize ſtipulated, 

but as there could be no remedy againſt C. upon 

the bond, it was held to be a fraud upon B, the 


ſeller, and therefore relievable in equity. 


4 Dec. 1721, Dom. Proc. 4. Where the condition of a bond is entire, and 
Yale, Widow, v. Rex, the whole unlawful, it is in moſt caſes void ; but 
> Bro. P, C. 381. where it conſiſts of different parts, ſome of which 


468. ins Abr. + 60 Wo AE wg 
* * 25 531. — 7 , are lawful and others not, it is good for ſo much 


19 Vin. Abr. 39. 6 2. 516. c. 58. 28 is lawful, and void for the reſt. 


T. 1725, cor. King, C. 5. A bond was put in ſuit againſt an executor, 
Duke of Chandos v. Talbot, who pleaded plene admini/travit, that he was a bond- 
12 creditor himſelf, and had paid himſelf. On the trial 
PPE. appeared there was an interlineation of 501. after 


the bond was executed, ſo at law the bond was en- 


tirely void. Now application was made, that though 
the bond be void at law, yet it may be conſidered 
as good in equity for what it was really given. 
And Lord Chancellor Xing ſaid, that this, at moſt, 
can be but a charge by ſimple contract, for you 
yourſelves have deſtroyed its being a bond; ſo it 
is as if it never had been, and ſo can be no bar to 
the payment of a debt of a ſuperior nature. 


2 Feb. 1745, cor. Hard. CG, 6. A tradeſman ignorant of the nature of 3 
Simjon _— ln, bond, fills up one from A. and B. to C., in which 
8 the obligors are only jointly bound; one of them 
being dead, it was inſiſted the ſurvivor was anſwer- 
able for the whole money; and the court relieved 
the plaintiff upon the miſtake, it being the manifeſt 
intention of the partics that the obligors 

be jointly and ſeverally bound. | 

Jo Though 


7. Though a huſband has impoſed on a wife, 10 Dec. 1940, cor. Harde. C. 
by giving her a bond void at law, yet equity actin: v. Wattins, 3 4th. 97. 
will eſtabliſh the agreement according to the inten- 
tion of the parties, 


8. A bond given to A. payable at a future time, H. 1742, cor. Hardw, C. 
without, naming his executors ; if A. dies before EH, _—_ v. Hancock, 
that time, the executors will be entitled to ſue 3 

upon the hond. 8 


9. A bond having been given for a certain ſum, H. 1792, cor. Thurlow, C. 
which was calculated to be the amount of a reſidue * — 

of a perſonal eſtate, and it turned out the ſame * — 
was miſcalculated. Bill to have the bond conſi- 

dered as a ſecurity only for the real ſum diſmiſſed, 

for there was no evidence of ſuch a miſtake. 


10. A bond given in conſideration of future «7 May 1797, cor. Loughb. C. 
cohabitation is void at law. | Franco v. Bolton, 3 Veſ. jun. 37m. 


See more pg, ſect. 9. ſect. 11. 


Sec. 6. In what Caſes the Condition or 
Recital of a Bond ſhall be conſidered 
as an Agreement or as Evidence of 
an Agreement between the Parties, 


and take Effect as ſuch, 
l. THE condition of a bond was to ſettle cer- P. 1697, cor. Somers, C. 
tain lands in ſuch a manor, by ſuch a day. Halten v. Ryland, 


The obligor died before the day, and ſo ſaved the 47 92 __ . 
bond at law, Decreed the lands to be ſettled. 


2. If one is bound by bond to transfer 300 /. M. 1700, Cane. 
Eaft-India ſtock before September the 3oth then _—_ 1 n 
next, though the ſtock is much riſen, yet the de- 2 
fendant ſhall be decreed to transfer the 300 J. ſtock 
in ſpecie, and to account for all dividends from 
the time that it ought to have been transferred. 


3. A man before marriage gave bond to the H. 1704, cor. Wright, C. 8. 
woman to leave her 1000 “. if ſhe ſurvived him. 4 v. a P — 
The marriage took effect, and then the huſband y,,,. Is S 98S Afton 
died inteſtate, all his eſtate both freehold and copy- v. Pierce. 
hold being in mortgage. The widow took out 7 21 1 
adminiſtration, and brought her bill againſt the — — 4.9% Saik, 
heir and mortgagee to be let into a redemption of 325 Crotby v. Midoleton, Cree. 
the whole. Decreed accordingly, though the bond 1 1 

. . , 97» 

Was releaſed and gone at law by the intermarriage, 


and 


— __- Bond, 36 
and though the copyhold was not affected by the 
bond, it being in nature of a marriage agreement. 


M. 2724, cor. Macclesfield, Co 4. Feme gives a bond to her intended huſband, 
—_ Buckle, that in caſe of her marriage ſhe will convey her 

2% Abr 23. fl. 24. 136.5. 1. lands to him in fee; they intermarry ; the wife 
(a) Yide Gage v. Acton, Com. dies without iſſue, and then the huſband dies. 


67. Salk. 325. Bond to pay mo- The bond, though void in law (a), is good evidence 


— — * g — of the agreement in equity, and the heir of the 


debt is only ſuſpended by the huſband ſhall compel a ſpecific performance againſt 
intermartiage, Acton v. Pierce, the heir of the wife. | 
2 Vern: 480. Bond by the huſ- 
band to the wife before marriage to leave her 1000 l. though extinguiſhed at law by the marriage, yet 
good in equity and ſhall bind tne real aſſets; and decreed the wife after her huſband's death to redecm 
@ mortgage and to hold over, though-copyholds as well as freeholds are included in the ſecurity. 
Motte; Lord Macclesfield thought it unreaſonable that the intermarriage, upon which the bond alone 
is to take effect, ſhould itſelf be a deſtruction of the bond. The foundation of this notion is, that in 
law the huſband and wife being one perſon, he cannot (at law) ſue his wife on this agreement. Yet in 
__ it is conſtant experience, that the huſband may ſue the wife and the wife the huſband, and be 
ight fue het i this caſe upon this very agreement. Neither is it a rule, that where an action cannot 
be brought at law upon an agreement for damages, a ſuit in equity will not lie for a ſpecific performance, 
Suppoſe a feme inſant ſeiſed in fee (1), on a marriage with the conſent of her guardians, ſhould cove- 
nant in conſideration of a ſettlement to convey her inheritance to her huſband, if this were done in 
conſideration of a competent ſettlement, equity would execute the agreement, though no action at law 
would lie to recover damages. l a N 

(1) As to the caſe of the feme infant. Yide Lucy v. Moore, 3 Bro. P. C. 5% Price v. Seys, 
Barn. 122. Seamer v. Bingham, 3 Atk. 56. Harvey v. Aſhley, 3 Atk. 607. Farl of Bucks v. 
Drury, 5 Bro. P. C. 570. f Durnford v. Lane, 1 Bro. Ch. Rep. 106. 1 Williams v. Williams, 
x Bro, Ch. Ca. 152. Sloman v. Glubb, 2 Bro. Ch. Ca. 545. 

Lord Hardwicke ſaid, it was going a great way to decree an execution of the agreement in ſuch 
caſe, as it related to the wife's inheritance, yet there are caſes in which the court will do it, as if-the 
lands of the wife were no more than an adequate conſideration for the ſettlement the buſband makes, 
and after the marriage the wife ſhould die and leave iſſue, who ſhould be entitled to portions provided for 
them by the ſettlement, it would in that caſe be very reaſonable to affirm that ſettlement. 

+ In Durnford and Lane, Lord Thurlow faid, Drury and Drury was a queſtion at law, which Canrel 
v. buckle was not. If Lord Hardwicke's opinion in Harvey v. Aſhley be right, be has determined tut 
point in Cannel v. Buckle. 

T Idia. 


- 


M. 1724, Canc. 5. A mother gave a bond to her ſon conditioned 
A'ijon's caſe, 9 Mid. 62. to ſurrender a copyhold eſtate to him, to which he 


Ay 8 Mo was heir. Decreed that ſhe was a truſtee for her 


Rep. 4. 2 P. Wms. 630. 2 Com. ſon, and therefore that ſhe ſhould ſurrender to the 
— en — uſe of her ſon, and both of them be admitted as 

er bert v. Lov 85 . . 
13. Deveniſh v. Baines, Prec. coparceners. 
in Ch. 3. Barnley v. Powell, 1 Veſ. 287. Seilach v. Harris, 5 Vin. Abr. car. pl. 31. Maxwell v. 
Miontscute, Prec. in Ch. 526. and Fontbl. Eq. 2 vol. 38. 

(a) Note; In 2 Eq. Abr. 22. pl. 21 this is ſtated to be the ſame caſe as Parks v. Vie, 
10 Mid. (ig. which ſee ante, tit. Agreement, ſ. 3. pl. 40. and notes. 

Bonds have been conhidered in equity as evidences ot agreem nts, and the ob'igors have been held to 3 
ſpecific perf rmance of them. Yi/e Lord Raym. 683. Norton v. Maſcall, a Ven. 24. Duke & 
Chandos v. Talbot, 2 P. Wms. CoS. ' 


M. 1728, cor. M. R. 6. A bond conditioned to convey lands for 
Anon. Me. 37. money received, is conſidered in equity as articles, 
and the condition ſhall be performed in ſpecie. 
The obligee having been in poſſeſſion twenty qcats 

need not prove the money paid. | 


7. A bond 


$6, Evidence of Agreement. , Bo 575 


A bond given by a huſband reciting an agree» 19 July 1754, cor. Hardw. C. 
= to ſettle is wif? eſtate : the wife <a not an cher v. Pope, 2 N. 523. 
executing party; but by her acts after her bul- 

' þand's death ſhe bound herſelf to a performance, 
and the ſame was decreed accordingly, 

So may the widow of a freeman of London bind 
herſelf by her acts after her huſband's death, 
though his will be contrary to the cuſtom, 


8. J. S., previous to his marriage, gave a bond . 1769, cor. Camden, o. 
enabling his intended wife to diſpoſe of her free- N Dex, 
hold eſtate by deed or will, notwithſtanding her 1 Eq, p* ay 
coverture; it did not appear that any ſettlement 
had been made, or any tranſaction, but the bond. 

Per Lord Chancellor — Though this caſe differs | 
from Wright v. Cadogan *, in reſpect that there the ® 6 Bre. P. C. x56. 
wife had only an equitable intereſt, whereas here | |; \ 
ſhe had a legal one; yet the principle of the de- 

termination 1s the ſame in both. Performance of 

the agreement therefore thall be decreed here as it 

was there. 


See more ante, tit. Agreement, poſt, tit. Evidence, 
it poſt, tit. Marriage. 


Sec. 7. Of Bonds payable on a Con- 
tingency: And herein of uncertain and 
ambiguous Conditions, 


I. A Gives a bond to pay oo. to his daughter M. 1698, Cane. 
in caſe he ſhould have no ſon living at his Nw " c_ | 
deceaſe. A. died, his wife being enſeint of a 7 7 we 5 3 


ſon. Decreed the daughter ſhould not have this Although there was no fon 
gool. , living at A. deceaſe, and the 

ENS... bond was not recoverable at law, 
yet it could not be preſumed to be A.'s intention, that if a ſon was born after his deceaſe, the daugh- 
ter ſhould run away with the eſtate; in this caſe it appeared that the mother was quick at A. death 5 
and by the civil law, poſtbumus pro nato babetur. 


2. A. on his marriage gives bond to leave his T. 1710, Cane. 
wife 500 l., or a third of his perſonal eflate at her 1 f f fd lag dar be want 


election, the wife having had on her marriage a the ſettlement on this mani 


_ of gool., ſecured by land. A. becomes were as to che rents and profits of 
a 


nkrupt. Bill by the aſſignees to have this 500 J. jan lor Hie, ar ale) tothe 


raiſed by a ſale, and decreed accordingly (a); but tenant by the courteſy, elſe why 
that the wife ſhould come in as a creditor on her {ould he be entitled to the intereſt 


bond, and what ſhall be. paid in reſpect thereof to ——_ — 2 — 
put out at intereſt, and the intereſt to be paid bankrupt's place. 

to (4) The aflignees in this caſe 

filed their bill to have the wite's 
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portion raiſed and paid by a ſale of to the creditors d uring the bankrupt's life, and the 


— — g do principal to the wife if ſhe ſurvived her huſband (6), 


caſes which bind the huſband and thoſe claiming under him, to provide for the wife where they ſue for 


her fortune in equity ; for here ſhe ſeems to be wholly unprovided for during the buſband's life. 

(% Lord Macclesfield is ſaid to have doubted of this. Yide ex parte Bayley, Hil. 1720. ; but the 
point coming in queſtion before Lord King, Ex parte Caſwell, 2 P. Wms. 497. his lordſhip ordered 
the precedents in Lord Cowper's time to be left with him. The caſe Ex parte Caſwell was that of a 
buſband's bond to a truſtee to ſecure 1000 J. to his wife, if ſhe ſurvived him. The huſband became bank- 
rupt : this debt was not allowed nor any reſervation made for it (1) ; neither ſhall it top the diſtribution, 
in regard it may never be a debt; but if the contingency happens before a final dividend (2), then ſuck 
a debt ſhall be admitted, | 

(2) Yide Tully v. Sparks, Lord Raym. 1546. Ex parte Jeffries, 4 Vin. Abr. 72. pl. 7- Ex parte 
King, Dav. 286. Hancock v. Entwiſle, 3 Term Rep. 435. Secùt where the provision is ſecured by 
- a judgment ® or bond forfeited at law before the bankruptcy. Ex parte Groom, 1 Atk. 125. Ex porie 
* Winchelter, 1 Atk. 116. Ex parte Mitchell, 1 Atk. 120. Ex parte Greenaway, 1 Atk. 113, 

Goddard v. Vanderheyden, 4 Will. 271. Where the contingency upon which the money is payab'e 
is the bankruptcy or inſolvency of the debtor, ſuch debt cannot be proved under his » Ex 
parte Hill, Cooke's B. L. 232. F | 

(2) Sed contra Ex parte Groome, 1 Atk. 118. I 

A judgment at Jaw with a defeaſance is not a contingent debt. 1 Atk. 217. 


M. Hd, cor, King, C. 3- If a bond or note be given by a trader upon 
Ex parte Eaft India Company, a contingency, and before it happens the trader 
f 27. —— 7 (). becomes a bankrupt, and then the contingency 
{a) S. wide 5 Geo. 2. Cc. 30. happens, this is not within the ſtat. of 7 Geo. 1. 
f. 22. as to the proof of debts g. 3 f. (a); neither ſhall the debt ariſing (6) after 
Re payable at a future the bankruptcy be ſatisfied under the commiſſion. 

(5) But if the contingency happens before the bankrupt's eſtate be fully diſtributed, ſuch creditor 
ſha-l come in pro ratd. Vide Ex parte Caſwell, 2 PU. Wms. 497. and Mr. Coxe's notes thereon. 


M. 17328, cor. King, C. 4. A trader on marriage gives a bond to a truſ. 
= * — tee to ſecure 10001, to the wife if ſhe ſurvive him. 
8 497: 499 The trader becomes a bankrupt. This debt ſhall 


Meſ 28. 75 S c. nomine not be allowed nor any reſervation made for it; 
Gaz? 

: ha — Boks never be a debt (a). So within the ſame reaſon 

cor. Macclesfield in H. 1720. an obligee in a bottomry-bond (5) ſhall not, before 


(a) voy v. _ — the return of the ſhip, come in under a commiſſion 
— oY - u part: King, Of bankruptcy z but in either of theſe caſes, if the 


Dov. 254. Hancock v. En Contingency happens before the bankrupt's eſtate 
twille, ) Term Rep. 435. Sci be fully diſtributed, ſuch creditor ſhall come in ſor 
where the proviſion is ſecured by hi 4 
a judgment or bond ſor e ted at 1118 proportion (c). 
law before the bankrupicy. Ve. Ex parte Groome, 1 Atk. 115, Ex parte Wineheſter, x Atk 116. 
Ex parte Mitchell, 1 Atk. 120. Ex parte Greenaway, 1 Atk 113. Goddard v. Vanderh+yorn, 
3 Wü. 271. Hancock v. Entwiſle, 4 Term Rep. 4:5. where the contingency upon which the 
money is payable is the bankruptcy or inſolvency of the debtor, ſuch debt cannot be proved wager (14s 
commiſſion. Ex parte Hiil, Cooke's B. L. 282. 

(5) The cafe of an'obligee in a buttomree or reſpondentia bond is now provided for. 19 G. 2. c. 32. 
f. 2. Vide peſt, tit. Trade. i | 

(c) Sea vide Ex parte Groome, 1 Atk. 118, contra. R 

It was odjected in this caſe that ſuch a bond would be barred by the bankrupt's certificate, which 
Lord King ſaid could not be if the vbligee is careful in declaring upon his bond. Indeen, if the paity 
ceclares upon the bond only he hall be barred, Shs if he ſets torth as well the condition as the b»nd 
in the declaration, for then it muſt à pear that the cauſe of ation did not acc-ue at the time of the 
ebligor's becoming a bankrupt. In Ex parte Greome, 1 Atk 118. Lo:d Hardwicke ſaid, that Lord 
King's opinion in this caſe was obiter only. Lord Talbot doubted of it, and Loid Hardaicke d.ffezcd 
from him entirely. Sed vids Ailop and Price, 1 Duugl. 160. 3d edit. 


5. Petitioner's 


ex Parte. nor ſhall it ſtop the diſtribution, in regard it may 
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g. Petitioner's huſband, before 7 gave 
her father a bond in the penalty of 600. condi- 
tionetl for the payment of 300 J. to her in caſe ſhe 
ſurvived him. He has a commiſſion of bankruptcy 
taken out againſt him, and dies in 10 days after. 
The court thinking it a doubtful caſe whether ſhe 
ſhould or ſhould not be admitted a creditor, did net 
give an abſolute opinion; but on the aſhghees con- 
fenting ſhe ſhould come undet the conimiſſion fot 
150/., ordered her a dividerid accotdingly. 


6. J. G., previqus to the marriage of the peti- 


tioner and his daughter, by bond became bound to 


the petitioner in 2000/., conditioned as follows: 


That if the marriage took effect, and if the 
« heirs, r. of J. G. ſhould, at the expiration of 12 
« months after the death of the ſurvivor of the ſaid 
« J. G. and B. his wife, pay unto the petitioner, 
« his executors, &c. 1060/7. ; and alſo if the ſaid 
« F. G., his heirs, &c. ſhould; until the 1000/. 
« became due and was paid, pay unto the peti- 
« tioner, his executors, c. intereſt for the ſame; 
« at the rate of 4/. per cent., half yearly, on Chrift- 
« mas and Midſummer days in every year; the firſt 
te payment to be, c.; that then, &c.” By ar- 
ticles bearing even date with the bond this money 
was to be laid out at intereſt, and the intereſt to be 
paid to the huſband for life, then to the wife, and 
then the principal to be divided amongſt his chil- 
dren as therein mentioned. J. G., the father, 
paid all the intereſt up to Chrifmas laſt ; none 
of the payments were made preciſely on the day 
they became due, but ſome days after. Before 
Midſummer, no intereſt being due on the bond, 
the father became a bankrupt; and now the peti- 
tioner prayed to be admitted a creditor under the 


tommiſſion for the 1000/7. ſo ſecured. It was ar- 


gued for the aſſignees, that no action could be 
brought on this bond at the time of the bankrupt- 
cy, and therefore it was no debt; and that the in- 
tereſt accrued at Midſummer ſince the bankruptcy 
could not entitle the petitioner to be let in; and 
that though an actlon lay at common law upon 
non- payment of the money at the day in the con- 
dition, even though it was paid at a day after; yet 
now by the 4 & 5 Ann. c. 16. f. 12. money paid 
after the day might be pleaded in bat as well as at 
the day, provided it was paid before the action was 
brought, ſo that this caſe was within the act; and 
conſequently, as uo action could be brougltt, no 

Yor. I. | P p debt 


— 
23 Dec. 174p, cor. Hard. C. 
Ex parte Greenaway, 
1 Ah. 113. 5 
Vide Ex parte Caſwell & al; 
2 F. Wow. 497+ 


20 7 1744. — _ Co- 
x parte FF inchefter, 
9 Mod. 471. 

Vide Ex parte G i 
Atk. 115. determined differently 
by Hardwicke on ſame 
day under othet ccnſiderations. 
G:oome's caſe being that of a 
contract and not of a bond, which 
ſee ante, tit. Bankrupt ct etiam 
tit, Baron and Feme. 
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In Tully v. Sparks, 2 Raym. 
Teg6. there were two contin- 
gencies, and as both bad not hap- 


pened at the time of the act of 


bankruptcy, it being uncertain 
whether the bond would ever be- 
come due or not, it was impoſſi 

to make ſuch abatement of «5 per 
cent. as the act direfts, and there- 
fore cur. B. R. were of opinion 
the bond was not within ſtatute 
7 Geo. 1. 


26 Och. 1748, cor. Hardw. C. 
Hill V. Caillovel, ; 
1 Veſ. 122, 123. 


23 Dec. 1751, cor. Hardw. C. 
Ex parte Eliz. Mitchell, 
1 Ath. 120. 

Vide Ex parte Caſwell, 2 P. 
Wms. 497. Ex parte Green- 
away, 1 Atk. 113. 

Lord Hardwicke ſaid, that his 
opinion, caſũu Ex parte Groome, 
was founded on Tully v. Sparks, 
in B. R. (Raym. 1546.) and 
that the only difference between 
the principal caſe and Ex parte 
Groome was, that Gro:me's was 


on contract and this on bond. 


a2 Jan. 1752, S. C. 121. 


* 


debt was due. But Lord Hardwicke conſidering 
the act as applicable only to bonds payable at a 
certain day and place, and this a bond payable, as 
to the intereſt, at ſeveral days; and as to the prin- 
cipal, at a day future and uncertain z and therefore 
not within the words or intent of the act; and 
that the penalty might have been recovered at law 
before the bankruptcy ; ordered the petitioner to 
be admitted a creditor for principal and intereſt, 
and the dividend he ſhould receive to be laid out 
according to the articles; and ſaid, this court will 
relieve the aſſignees only upon equity being done 
according to the condition. 


7. A. in 1720 gave a bond for payment of 520/, 
in 6 months after his father's death, if he ſurvived, 


+ otherwiſe to be void: the father was then 50, 


and in 1731 he died. A. died in 1734, when an 
action was brought againſt his executrix upon the 
bond. The court would not grant relief except 

againſt the penalty, there being no proof of impo- 
ſition, although ſuſpicious circumſtances in it. 


8. B. M., in purſuance of articles before mar- 


_ Triage with the petitioner, executed a bond to T. M. 


and V. R., truſtees under the articles, in the pe- 
nalty of 1000 /., conditioned to be void if the heirs, 
Sc. of B. M. ſhould pay to T. AM. and V. R. 500! 
within three months next after the death of B. M., 
for the uſe of the petitioner; or in caſe ſhe ſhould 
not ſurvive, to the uſe of her child or children, if 
any. A commiſhon of bankruptcy iſſued againſt 
B. M., who died on the 1it April 1749. On the 
28th of the ſame month a dividend was made of 
94. in the pound: the petitioner prayed to be paid 
a proportionable dividend : the aſſignees being 
ſerved with notice, and no counſel attending for them, 
the court directed ſhe ſhould be admitted a cre- 
ditor, and receive a dividend of ys. in the pound, 
not being oppoſed. 

A judgment would have made it an immediate 
debt, and ſhe would have been entitled to have 
come in as a claimant before her huſband's death, 
and the aſſignees mult then have retained ſuſhcient 
on a dividend day to anſwer a proportionable divi- 
dend to the petitioner when the event happened. 

Lord Chancellor King's being an obiter opinion 
as to a wife's being admitted to a dividend, and Lord 
Talbet doubting of it, and the preſent Chancellor in 
a caſe Ex partc Groyme, December 1741., r 

adm 
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admit ſuch a perſon credltor, his lordſhip would 
not ſuffer the ſecretary to draw up the order pro- 
nounced at a — ih of petitions, though not 
defended ; but recommended it to the aſſignees to 
compromiſe it with the petitioner. 


See more ante, tit, Bankrupt, Baron and Feme. 


Sec. 8. Of Bonds given or held in 
Truſt: And herein of the Abuſe of 
ſuch Truſts, . 


t. A Man truſts his ſcrivener to put out his 
| money, who took a bond for it, which he 
delivered to his client. 'The ſcrivener received the 
intereſt, and afterwards called in the principal. 
The obligor paid hitn the principal, and took his 
engagement to deliver up the bond. The ſcrivener 
wrote to his client for the bond, who ſent it, taking 
the ſcrivener's engagement to deliver back the 
bond, or pay the money. The ſcrivener broke; 
and the obligee for a little money got the bond 
from his clerk, and put it into ſuit. Upon a bill 
by the obligor for relief, and to have the bond de- 
livered up, decreed accordingly ; for the ſcrivener 
was a truſtee after the bond was delivered to him. 


2. A bond was taken for 1400. in the name 
of L. a ſcrivener, in truſt for J. S. I., having oc- 
caſion for money, without the privity of J. S. bor- 
rowed it of B., and aſſigned this bond as a ſecurity. 
B. had no notice of the truſt z and nothing of the 
truſt appeared by the bond. In Sir Ed. Abney's 
caſe it was held, that a mortgage aſſigned under 
the ſame circumſtances would have been good, be- 
cauſe there the legal eſtate veſted in the aſſignee 
without notice; but as to a bond, nothing paſſes 
by the aſſignment but an equitable right which is 
rebutted by the prior equity in F. S. The Maſter of 
the Rolls deferred his opinion till he had ſeen Sir 
Ed. Abney's caſe. 


3- 4.and B. being truſtees of money ſor the ſe- 
parate uſe of a feme covert, lend it to C., who gave 
a bond to the truſtees, and the truſt is declared in 
the condition. The bond is kept by the feme ; and 
B., one of the truſtees, having received money for 
C., ſettled an account with him, and gave him a 
receipt for 1001. as on account of the feme. B. 

Pp 2 * * became 
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P 1697, cor. M. R. 
Pann v. Brown & al. - 
2 Freem. 214+ 

2 Eg. Abr. 708. c. 2. 


» 
4 


H. 705, cor. Cowper, C. 3. 
2825 v. Billing ſley, 
2 Vern. 539 · 
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- (a) Payment to the obligee 
after notice of an allignment of 
the bond is not good. 


M. 1705, cor. M. R. 
Sir Jabn Welftenbolm v. Davies, 
2 Freem. 289. 
2 Eq. Abr. 709. pl. 5. 
It appezrs it vou d have been 
other wile if the ſcrivener had been 
entruſted with the bond. 


| 


M. 19:4, cor. Jekyll, Ni. R. 
Sir Charles Cox's Creditors, 
g P. Ii ms. 342. 
2 Eg. Abr. abs. pl. 19. (u.) 
(a) Vide Wilton v. Fieluing, 
2 Vern. 673. : 


M. 1738, cor. Hardw, C. 
Bower v. Sewadiin, 
1 Ati. 204- 

ide Ex parte Smith, 1 P. 
Wms. 237. 2 Eq. Abr. 104. pl 1. 
whete an obligce ſued a co-obligor, 
and after taking him in execution 
on 2 cd. ſa. received 24 /. and diſ- 
charged him; the obligee, how- 
ever, was afterwards admitted a 
creditor ſor half the debt under a 
commilhon again ſt the other ob- 
ligor; end it ſeems he would 
have been aumitted a creditor 
for the whole, but that the co 
obligor who wes lucd was only @. 


| Bond, 58. 


became inſolvent. Per Lord Keeper — This is a 
caſe of unuſual circumſtances, there being a power 
for the truſtee to receive and pay, to call in, and 
put out money ; but the truſt being particularly 
declared in the condition of the bond, C. ought to 
have been cautious how he paid the money, it 
being in equity the money of the feme as much as 
if the bond had been aſſigned to her (a) B. might 
certainly have received the money it he had had 
the bond; but having delivered that over to the 
feme, B. had diveſted himſelf of the truſt, and had 
put it altogether in the feme's power to receive, 
and therefore the payment to B. was not a good 
payment; beſides, it is plain C. was conſcious the 
payment would not be allowed, for he never men- 
tioned till four years aſter when BB. failed. 


4. J. 8. having borrowed 100/. of A. upon 
bond, which was procured by B. a ſerivener when 
the bond was ſealed, it was delivered to the 
obligee. J. S. paid ſeveral years intereſt to B., 
and gol. part of the principal, which B. paid to 
the obligee, but the haſt 50/7. being paid to B., he 
broke before he paid it over. Per Maſter of the 
Rolls. — Although B. received the intereſt ſo long, 
and part of the principal, it did not imply he had 
any authority. As J. S. did not prove that B. had 
any authority, decreed he ſhould pay the laſt 5300. 


again, 


5. A bond is given to B. in truſt for A., who 
dies; the money due on the, bond ſhall be paid in 
a courſe of adminiſtration (a), for in fuch caſe 
there can hardly be any diſpute touching the quan- 
tum-of the debt, ſeeing the principal, intereſt, and 
colts muft be paid to the obligee in the bond. 


6. A releaſe to one obligor is a releaſe to both 
in equity as well as at law, but if there be an aſ- 
ſignment of the bond in truſt for the benefit cf 
others precedent to the releaſe, though without 
conſideration, it will be a material queſtion whe- 
ther the obligee could releaſe, or if it could operate 
to the releaſe, as he muſt be prefumed to have 
notice of this aſſignment, being himſelf a truſtee in 
the aſſignment, and every man is fuppoſed to be 
conuſant of a deed to which he is a party. Lord 
Chancellor directed this cauſe to ſtand over till it 
ſhould be made appear whether the date of the 

8 releaſe 


$8. Held in Truſt. | B—o 581 


releaſe was precedent or ſubſequent to the aſſign- ſurety. N. Ex parte Ryſwicke, 
ment. 2 P. Wms. 89. 


7. A bond given to A. in truſt to ſecure the 22 Jan. 1753, cor. Hardw. C. 
payment of an annuity of 40 . during the joint n 
lives of Sir Edward Smith and petitioner the bank- 1 it — he 
rupt's wife, who in 1751 married the bankrupt : bankrupt's wife brought him a 
he delivers up the bond upon his laſt examination: Portion of 590%. and had nothing | 
ſhe applies to the court, and prays the aſſignee * "0 9908 Out Oath annutye 
may deliver the bond to her truſtee; and that the 
arrears of the annuity and all future payments may 
be made to her. Ordered accordingly. 

Where a bond is given to a truſtee for the be- The ver opinion of Parker, 


nefit of a wife, and the huſband becomes a bank- C. J. in Miles v. Williams, 
1 P. Wms. 255. © that e 


rupt, the aſſignees cannot bring an action; for by « traſt being a —_— 
1 Fac. 1. c. 15. / 13. aſſignees can only have the aſlignees may bring an action on a 
like remedy to recover a debt as the bankrupt him- _ _ in —— 
ſelf might have had, the word party in the act being in 45 name of his trufiee, is de- 


meant of the bankrupt. nied by Lord Chancellor to be law, 


8. A deviſee for life of a rent-charge out of an 10 Feb. 1791, Scacc, 
eſtate deviſed in ſtrict ſettlement, aſſigned it to Grobam v. Grapemy 
creditors as a collateral ſecurity, The tenant for — 
life, with intent to redeem it for the annuitant, 
gave bonds to the creditors on condition of giving 
7 their ſecurities to be cancelled. The executors 

the obligor paid all the bonds but one, which 
they diſputed, becauſe though delivered by the 
obligor to a third perſon for a creditor, when he 
ſhould agree it was not accepted till after the death 
of the obligor. This bond was recovered upon at 
law, The annuitant is entitled as againſt the exe- 
cutors to the annuity diſincumbered, but not to the 
arrears incurred in the life of the obligor, and as 
againſt the tenant of the eſtate to the arrears ſince 
the death of the obligor, but the future payments 
muſt be left to agreement, as the heir at law of 
the deviſor of the annuity not being a party, 
execution of the truſts of the will could not be 
decreed. 

A bond delivered to a third perſon to be deli- 
vered to the obligee on performance of a condition, 
takes effect on performance from the original ſeal- 
ing and delivery, and is good to charge aſſets, (= 7dePeryman'scafe, 5Rep- 
though the obligor and obligee be both dead (a), + where this was taken as clear 


law. 


Bond by feme delivered to a ſtranger before her (3) Froſetv, Walſhe, Bridg. gr. 
marriage (5), as an eſcrowl to be delivered on con- Brag's cale. Butler's caſe, 
dition, is good, though the condition be performed 

alter marriage. | 


Pp 3 Of Payment 
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Payment made in the name of A. with his money 
raiſes a truſt, but it is an equity which may be re, 

butted by evidence. 


See more poft, tit. Truft and Truſtee. 


[ 


See. 9. Of joint and ſeveral Obligations, 
and Bonds of Surety and Indemnity. 


M. 1684, cor. North, C. S. 1. 1 F A. is bound for B. as his ſurety, and has a 


Lord * v. Hayes, 1 counter- bond from B., and the money is be- 
e come payable on the original bond, equity will 


vide Niſbet v. Na. - Bro. compel B. to pay the debt, though A. is not ſued; 


g — _ 579. _ — — for it is unreaſonable a man ſhould always have 
— — debtor) contrary to ſuch a cloud hang over him, 

the conſent of a co-obligor, (his ſurety,) and thereby holding him longer bound than the time ſtipulated 
for payment of the money, was held to diſcharge the ſurety fiom the bond, ; 


p. 1689, cor. Lds. Comrs. 2. If two are bound jointly and one dies, the 
Towers v. —_— 2 Fern. 99. ſurvivor only is liable in equity; but it is otherwiſe 
E. Ar. 9a. Pi. i. if they were bound jointly and ſeyerally. 


M. 1692, Cane. 3. A bond creditor ſhall have the benefit of all 
r counter - bonds ox eollateral fecurities given by the 
. 4% 93: F. S. principal to the ſurety; as if 4. owes B. money, 
and he and C. are bound for it, and A. gives C. a 
mortgage or bond to indemnify him, B. ſhall have 

the benefit of it to recover his debt. 


P. 1693, cane. 4. Plaintiff being executtix and reſiduary legatee 


Cotton v. Cotton, 2 Vern, 290. of her former huſband, lends 100 J. to A. and B., 


Prec. in Ck. 41. . 
1 Eg. . 63. ** 4. for which ſhe took a note in her own name; and 


Note; The court compared this as a further ſecurity, ſhe took alſo a bond from 4. 
to a caſe where a man joins with and B. in the name of a truſtee; ſhe afterwards 


he i j | | 
aligning — — eats in married B., one of the obligors. Held, this bond 


truſt for herſelf; in which caſe he ig not extindt. 
mall not have the benefit of it; 
or if it ſhould be fo taken, yet becauſe the huſband lived with his wife two years, and was party to 


the bond, and did not procure it to be delivered up and diſcharged, and being now dead, lraving bis 
wife wholly unprovided for, the court would not hinder her of the means of providing for herſclf, 
Prec. in Ch. 41. : 5 


| 1700 Cane. 5. If A. be bound in a bond ſor payment of 
Shefeld and Lord Caftleton, money, and B. be bound with him as his ſurety 
u. 5. f. C. bak act S. P. only, and the bond h be loſt, equity will 
2 Vern, 393. S. C. but not S. P. only, and the bond happens to olt, equity w 
ſet up the bond as well againſt the ſurety as againſt 
the principal, becauſe the bond was once a legal 
charge againſt both. : 


M. 1707, cor. Wright, C. s. 6. A. was bound to B. in 1000 J. for payment 


TT of go l. A. and C. as his ſurety afterwards gave 
2 Eg. Air. 188. pl. 1. a bond to B. of 200 J. for payment of 100/., as 


further 
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further ſecurity for ſo much of the 500/. Then 
A. aſſigned a judgment to B. of 500/. towards fur- 
ther ſatisfaction of the debt, and B. received ſeve- 
ral ſums on this judgment. A. by conſent of g. 
received 80 /., other part of the money ſecured on 
this judgment. This ſhall not go in exoneration 
of any ex of the money ſecured by the 200 J. 
bond, which it would have done if B. had actually 
received it, and lent it to 4. 


7. J. S. had an extravagant wife, who being in 
trade contracted a debt of 250 J. with her ſem- 
ſtreſs, part of which debt ſhe requeſted the ſem- 
ſtreſs would conceal from her huſband. The 
ſemſtreſs applied to the huſband, and receiving 
that part of the debt which it was agreed ſhe 
ſhould diſcover, ſhe gave the huſband a receipt in 
full. Afterwards the wife prevailed on her huſ- 
band's niece to join her in a bond to the ſemſtreſs 
for the reſidue of the debt, which ſhe did to the ex- 
tent of 125/., and then diſcovering the contriv- 
ance, ſhe brought her bill to be relieved againſt 
the bond, Lord Chancellor thought the receipt 
from the ſemſtreſs to the huſband a ſufficient 
* of the debt at law, and ſet aſide the 

n 0 8 


8. If the principal in a bond, being arreſted, 
gives bail, and judgment is had againſt the bail, and 
the ſecurities are afterwards ſued on the original 
bond, and are obliged to pay the money, the ſure - 
ties ſhall have the judgment againſt the bail aſſigned 
to them, in order to reimburſe them what they had 
paid, with intereſt and coſts; and the ſureties in 


the original bond are not to be contributory, for 


the bail ſtands in the place of the principal. 


9. A., together with B. and C. as his ſureties, 
executed a bond to D. for ſecuring 300 J. and in- 
tereſt; the debt is paid by C. with the proper 
money of 4, but C. neglects delivering up the 
bond to A. to be cancelled. C. afterwards pro- 
cures this bond to be aſſigned, as a collateral ſecu- 
rity for a debt of his own. Held, that this aſſign- 
ment was a groſs fraud in C., and a perpetual 
injunction was granted to reſtrain all further pro- 
ceeding upon the bond. 


10. A bond given as ſecurity for a collector of 
the cuſtoms does not extend to a fubſequent duty 


upon coals, where the collector had a new de- 


Pp 4 putation 


H. 1707s yn Cowper, C. 
2 i ts. 11.71 4 


P. 2 os, cor. Cowper, c. 
arſon: v. Priddect, 
2 Pern. 608. 
1 Eg, Abr. 93. Pl. 4. 


19 Jan. 1709, Dom. Proc. 
ay v. Harman, Eſq. 
1 Bro. P. C. 271. 


M. 17c9, in Scace, 
Bartlett v. Alt rney-Gener C4. 
Par er, 277. 
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| | putation, and gave ſecurity for the duty upon 


| coals. . | 
_ 170g, Scacc. So held in this caſe, where no ſecurity was 
. u dage v. Attorney. General, given upon the ſecond deputation. 


Parker, 278. 


T. 2773, cor. Harcourt, C. 11. A. lends money to B. and C. on hond. A. 
Ex parte Smith, 1 Þ Wms. 237. ſues C., and takes him in execution on a ca. /a.; 
H. Ar. 104+ ln. whereupon C. pays A. 24/. A. then conſents to 
his diſcharge. B. became bankrupt. On the 
authority of Bower v. Swadlin, 1 Atk. 294. it was 
contended that the debt being entire in law, the 
whole debt was diſcharged, Sed per cur,—Let the 
obligee come in as a creditor under the commiſſion 
againſt B. for a moiety of the remaining money 
due on the bond, for the execution againſt C. be- 
ing ſubſequent to the aſſignment of E. 's eſtate, 
"= ſhall not diſcharge A.'s demand as to that eſtate; 
| bur in regard B. and C. were each in equity liable 
to half the debt only, and C. was not the original 
debtor for the whole, A. ſhall only have relief 
Quere why not the peti- againſt B's eſtate for a morety *. And Lord Chan- 
1 remainder cellor ſaid, that if B. had been the original debtor, 
ligor ves liable for the whote. and had borrowed all the money, H. ſhould have 
+ V. Ex parte Kyſwicke, Come in as a creditor for alt his debt +. | 
2 F. Wms. 89. | | 
12 Mar. 1720, Dom. Proc. 12. A. agreed for the purchafe of timber; and 
* 1 A. and B. both entered into a bond that A., his 
2E Hr. 188, pl 6 48. pl. 16. executors and adminifirators, ſhould not cut down 
13 Vin Abr. 546. pl. 13. under ſuch a ſize; it comes out that A.'s name 
_— Jo &« was only made uſe of for B. in the agreement. B. 
! 7 cut down timber under ſize. There can be no re- 
medy at /aw againſt B. upon this bond; but it is 
a fraud on the ſeller, and relievable in equity. 


M. 1725, cor. King, C. 13. Two obligors in a bond bound jointly and 
_ eien ſeverally, and one dies; the executors of the de- 
2 5 3 el. a. ceaſed obligor may be ſued in equity for the debt 
. elle, without making the ſurviving obligor a party. 
3 Atk. 406. . | 


M. 1720, in Scace. 14. Security bond for a depu poſtmaſter fol 


Fo" v. = * Arorn:y- three years ſhall extend farther; but the court 
encral, Bunb. 275. hs R 
Nate; A difference was made ſeemed to think, that if at the end of the three 


| where the party himſelf is before years the arrears had been paid up, plaintiff might 


the court, ang where the ſurety, have been then relieved. 
d> in Moor, 126. pl. 274+ ; is : 
2 Saund. 413. 1 Leon. 240, Hungate v. Hall, 


T. 1730, cor. King, C. 15. If obligors are bound jointly and ſeverally, 


Stanley v. Stuck, Meoj. 383. he obli ' . : 
ENG ah v. 192.0 ligee may ſue them in equity ſcverally, as 


1 well as at law. 


16. If 


— — 4 1» = = 
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16, If 4. and B. joint traders are bound in a H. 173g, cor. Talbot, C. 


» E rie 
bond jointly and ſeverally to J. S., he oo ele& to ; 1 1 


ſue them jointly or ſeverally; but if he ſues them 2 F. A. 116. fl. 2. 
jointly, he cannot ſue them ſeverally (a), for the d Ex parte Banks, 1 Atk. 


pendency of the one ſuit ney be pleaded in abate- _— —— * = 


ment of the other. By the ſame reaſon, if A. and xx parte Blankenhagen, Couk's 
B. become bankrupts, and joint and ſeparate com- Pak pt Lew, 164. 5 N. 
miſſions are taken out againſt them, J. S. may elect , \* ree are join 

under which commiſſion he will come, but he ſhall _ — 272 ke) 


not come in under both; and he ſhall have a that would be ſuing them neither 


jointly nor ſeverally, Roll. Abr. 


- month's time to make his election. 148. 


S. C. But if two joint traders owe a partnerſhip 
debt, and one of the partners gives a bond as a col- 
lateral ſecurity for payment of this debt, here the 
joint debt may be ſued for by the partnerſhip cre- 
ditor, who may likewiſe ſue the bond given by one 
of the traders, 


17. A releaſe to one obligor is a releaſe to both M. 1748, cor. Hardw. o. 


: - - Bowtr v. Swadlin, 
in equity as well as in law. —_ — 


Vide Ex parte $mith, 1 P. Wms. 237. Ex parte Ryſwicke, 2 P. Wm.. 39. 5 


18. A tradeſman ignorant of the nature of a 1 Feb. 1739, cor. Hardw. C. 
bond, fills up one from A. and B. to C., in which Simpſon v. Vaughan, 
the obligors are only jointly bound : one of them CONE 
being dead, it was inſiſted the ſurvivor was anſwer- 
able for the whole money; and the court relieved 
the plaintiff upon the miſtake, it being the manifeſt 
intention of the parties that the obligors ſhould be 
Jointly and ſeverally bound, | 


19. Lord Hardiwicke ſaid, there was a caſe which 1, Dec. 1739, cor. Hardw. C. 
he had determined in Chancery, where there were Primroje v. Bromley, 
two perſons jointly bound in a bond, and one of TON 
the obligors died. At law it certainly might have 
been put in ſuit againſt the ſurvivor, but as his 
lordſhip thought it extremely hard, he decreed the 
repreſentative of the co-obligor ſhould be charged 
jars 2. with the ſurviving obligor in payment of 
t . 


20. A bond-creditor to whom partners were 6 Avg. 1740, cor. Hardy. C. 


jointly and ſeverally bound, may make his election * 5 ws 106. 


to come againſt the joint or ſeparate eſtate, but ½% rx pate Rowlandſen, 
not againſt both, except for the deficiency, and after antes, and 3 P. Wms. 405. 


. (a) Lord Chancellor founded 
the other creditors are P aid (a). = his order upon this reaſoning, be- 


eauſe the bond. creditors might have brought a ſeparate action at law vgainſt each of them, and might 
ave had ſiu ewiſe ſeparate executions, but could not have levied his debt up3n both the cliates at the 
time, but only for the ceiicicncy, where one eſtate was net fufficient to lat'sts the whole, 


. 
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T. 1744 cor. Hardw. C. 21. If A. takes a joint bond from B., C., and D., 
Ship v. Edwards, 9 Med. 438. and afterwards accepts the notes of B. and C. in 

| diſcharge of the bond, equity will not afford J. 
relief againſt D. on the notes not being paid, D. 
being a mere ſurety, and not having received any 
part of the conſideration money. 


. Jan. 2745, cor. Hear c. 22. A joint commiſſion of bankruptcy taken out 
2 parts —_— Hill, againſt two perſons, and a ſeparate commiſſion 
| inder and others, àgainſt one, a creditor upon their joint and ſeveral 
e Taber, C. bond is not entitled to have a full ſatis faction out 
Ex parte — and — of both eſtates at the ſame time, but muſt make 
8 Aug. 2767 ail Ge in S. C. bis election upon which of the eſtates he will como 
and are in point; but in the prin- in the firſt place; and ſuch creditor ſhall have time 
_ — _ — to look into the accounts of the bankrupr's joint 
imme to look into the bankrupt's and ſeparate eſtate before he makes his election. 
— ws ths which will be the moſt beneficial eſtate to come upon in the firſt inſtance 3 which 
was not done in the cited caſes. In Hil. 1735 Lord Talbot allowed a bond-creditor a month's time to 


make his election upon the ſame principle. Jide Ex parte Rowlandſon, antea, and 3 P. WMS. 405, 


4 Feb; 1746, cor. Hardw, C, 23. There were three obligors in a bond: the 
Madaus v. Fachfon, obligee brought the principal and the repreſenta- 
1 tive of one of the ſureties before the court ſtating 
by his bill that the third obligor was dead inſolv- 
ent, wherefore he did not make his repreſentative 
a party. On the circumſtances of this caſe, an 
objection for want of parties was over-ruled. 
Where a debt is joint and ſeveral, the plaintiff 
muſt bring each of the debtors before the court, 
becauſe they are entitled to the aſſiſtance of each 
other in taking the account: beſides, debtors are 
entitled to a contribution where one pays more 
than his ſhare, | 
So, if there are different funds, as where the 
debt is by ſpecialty, and the plaintiff may ſue cither 
the heir or executor; both muſt be made parties. 
But there are exceptions to theſe rules; as where 
ſome of the obligors are only ſureties, there. is no 
2 for the principal to ſay a ſurety ſhould be 
rought before the court unleſs he had paid the 
debt. So where there are no perſonal aſſets, and 
that fact plainly appears in the cauſe, it is not ne- 
ceſſary to bring the repreſentative of the inſolvent 
co-obligor before the court. 


28 May 1748, cor. Hardw. C. 24. H. and IV. were principals in a bond, and 
Ship v. Huey ard obi, E. a ſurety only, The obligee agrees with H. to 
take feur notes drawn by different perſons, and 
payable at future days, in lieu of the bond, but 
compelled H. to ſign an agreement in his own 
| name, 


Wilcex v. Edwards, 
3 Ath. 91, 


. 
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name, and in the names of I. and E., to pay the 
deficiency in caſe the notes ſhould not produce the 
whole principal and intereſt on the bond. Before 
the notes became due, H. and V. became bank- - 
rupts; the obligee having received only 500/. on 


the notes, brought his bill for the reſidue of the 


principal and intereſt againſt E. as co-obligor. 
Lord Hardwicke had ſome doubt at firft, but under all 
the circumflances of this caſe declared himſelf fully 
fatisfied, that the plaintiff was not entitled to relief 


againſi E. 


25. S. G., tenant in tail, remainder to O. G. in 10 June 2749, cor. Hardw, C. 

tail, with other remainders, wanting to raiſe money r 
for payment of the debts on his eſtate, propoſed to — 

0. G. to join with him in a mortgage for 1000/., 
which he did ; and both of them executed a bond; 
but S. G. received the money. The creditors of 
S. G. brought their bill to turn the mortgage debt 
on the real eſtate of O. G., the remainder-man in 
tail, in exoneration of the perſonal eſtate of S. G., 
which it was contended was the true intent of the 
tranſaction in all events; and that O. G. joined in 
the bond and mortgage to preſerve his remainder, 
which S. G. would otherwiſe have deſtroyed by 
recovery, Per Lord Chancellor—lf O. G. joined 
only as ſurety for his brother, and pledged his re- 
mainder ; that is, turned it into a baſe fee merely 
as a ſurety, there is no colour that the perſonal 
eſtate of S. G. ſhould be exonerated, for that would 
be to ſay the eſtate of the ſurety ſhould exonerate 
the eſtate of the principal debtor, If that were the It is a common caſe for a wife 
cale the equity of O. G. would be, to have this ſpe- — in a mortgage of her in- 
cialty debt diſcharged outof the eſtate of &. G. againſt gt. 3 ter ris — 
_ body nor could the creditors or 1 4 of ſhe is — to have: her eſtate 

G. ſay againſt that, ſtanding in the place of their ©*22<rate out © real and 
debtor, 1 5 recourſe back Againſt his ſurety, to — —— — 
have his own eſtate exonerated, which the debtor as a ſurety for his debt, and none 
himſelf could not have. There is no evidence in * = __ creditors have a 
this caſe that S. G. intended to alter the ſucceſſion, — — = 
and bar his brother; he only wanted to induce the viſe's eſtate, 
mortgagee to lend the money, by making an ef- 
ſectual mortgage, which diſtinguiſhes this caſe 
from that of an elder ſon preventing a recovery by 
his father. In this caſe O. G. had no conſideration, It is now ſettled (though tor- 
nor was S. G. deprived of his power to ſuffer a re- _ doubted) that nutwith-. 
covery. Suppoſe an aQion brought on the bond or {2nd hig dig k., rune 
covenant in the mortgage againſt S. G. by the by a recovery bar the entail on the 
mortgagee, and that judgment enſued, S. G. could rule as to recoveries in equity, 

; not 


/ 
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« that a perſon having the re- not in his lifetime come into equity againſt O. G., 
«« demption remains in du (the ſurety who lent his eſtate,) to indemnify him 
* pros. againſt this demand; ergo, none in his place could 
do ſo. Suppoſe alſo that the mortgagee had 
brought his action on the bond againſt O. G. alone, 
(the bond being joint and ſeveral,) and had got 
judgment, O. G. might have had relief againſt the 
eſtate of H. as his principal, in the place of the 
mortgagee, although he had no counter-bond 
As to the conſideration, whether there is any parti- 
cular agreement to turn this debt entirely on the 
eſtate of O. G., (which it was contended was the 
true intent of the tranſaction in all events,) Lord 
Chancellor ſaid, it was ſtrange that O. G. ſhould 
take the debt entirely on himſelf on ſo precarious 
a chance, when S. 2 might ſtill ſuffer a recovery. 
It was plain that S. G. was conſidered both by 0.6, 
and himſelf as the principal debtor, and the facts 
ſeem contrary to any ſuch agreements as is ſet up, 
It is therefore an attempt by perſons ſtanding in 
the place of the principal to turn this debt on the 
ſurety. Bill diſmiſſed, | 


7 Dee. 1749, cor. Hardw. C. 26, A ſurety in a bond who pays the money 


_ Stone, due, is not to inſiſt upon an aſſignment of it. 


33% 
Vide Woffington v. Sparks, 2 Veſ. 569. 


26 Mar. 1750, cor. Hardw. C. 27. The allowance of a bankrupt certificate will 
Ex parte Williamſon, 1 Att. 84. not diſcharge his ſureties, but they may be pro- 


. ceeded againſt notwithſtanding ſuch allowance. 
Dec. 1750, cor. Hardw. C. 28. An obligee may have ſeveral actions againſt 
Ex parte __ - 4h. 110. each obligor, but ſhall not levy more than one ſa- 


Vide Ex parte Lefebre, 2 P. tisfaction for his debt, 

Wms. 407. Ex parte Ryſwick:, A creditor is entitled to come under a commil- 

2 F. Wane. bg. ſion of bankrupt againſt all the obligors, drawers 
of notes, c. till he is completely ſatisfied. 


12 Dec. 2750, cor. Hardw. C. 29. A. and B. (partners) borrowed of C. two 
Bijbop v. Church, 2 V. 106, ſums of 10001. each at different times, for which 
| they gave two eint bonds conditioned for payment 

by them or either of them. B. quitted the partner- 

ſhip, and died in 1740: C. died in 1747: A. be- 

came bankrupt; and the repreſentatives of C. 

brought their bill againſt the repreſentatives of I. 

for the whole debt. Per Lord Chancellor Where 

a bill is brought for ſatisfaftion of a duty out of 

aſſets, though the remedy may be at law, yet ſatiſ- 

faction will be decreed in equity. The bond in 

this caſe is joint on the face_of it; then as to the 

ſcycrance 
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ſeverance im the condition (a), that ought. to be 92 Vide Thomas v. Frater, 
taken into the conſtruction of the obligation, and 3 Vel. jun. 399. 

make the obligation joint and ſeveral. In point of 
law the condition is only (if performed) an excuſe 
againſt the penalty ; but that is not a ſufficient 
anſwer to the equity of the caſe. The joint obli- 
gation muſt be conſtrued with that rule the law 
lays down, and the — — of it, that the re- 
medy ſurvives by the death of one; yet ſtill it is a 
joint ſecurity, that one or other of them ſhall do 
the act. Suppoſe a bond by a principal and his 


* ſurety conditioned to be void if the principal pays 


the —5 It cannot be contended that both are 
not bound. The conſtruction the law puts on that 
obligation is, that the principal ſhall do the act; 
but if he does not, the obligation is on both. 
Theſe words, therefore, which may amount to a 
ſeverance as to the original contract, cannot enable 
the plaintiff to declare on ſuch as a joint and ſe- 
veral bond. It is immaterial to leave the plaintiff 
to take his chance at law ; for it is a caſe turning 
on equitable circumſtances. It was contended that . 
the plaintiff came not as from a pure fountain, but 
was guilty of laches or colluſion, which might re- 
but that equity ſet up beyond what the rule of law 
admits. Lord Chancellor therefore directed the 
cauſe to ſtand over, that defendant's ſolicitor (5) Nothing of laches or col- 
migtt be examined as to the point of laches or 460 appeared upon examination 
colluſion (6). F ; 
Upon the rehearing it was inſiſted, that the heir S. C. reheard 25 July 2751, 
at law of B. not being named, was not bound; and 2 Vel. 371. 
that there was no — of ſuch a defect being 
ſupplied againſt him. Sed per Lord Chancellor — 
Where one obligor in a joint bond dies, and the V Probat v. Clifford, Welk 
other becomes a bankrupt, though the legal lien is v- Harvey, cited. 
gone, if no partiality or colluſion by the obligee, 
equity will ſet up the demand againſt both the heir 
and executor of the deceaſed ; bat againſt the real, 
only in default of perſonal aſſets, 
An obligee, unleſs paid, is not obliged to lend 


his name to ſue the ſurviving obligor. 


Though the obligations and penalty may be N Afton v. Pierce, 2 Vern. 
gone, the condition is conſidered in equity as an 40. 
agreement to pay. 
If one obligor pays and ſues the other at law in 
the name of the obligee, payment may be pleaded ; 
but not in the caſe of payment by a ſtranger, as 
repreſentative of a deceaſed obligor in a joint bond. 


30. An 


590 B-o 
2d Mar. 1767, cor. Hardw. C. 


Fx parte Mar, and others 
mf 1 So 5 


30. An extent of the crown is taken out againſt 
the ſurery and co-obligor of a bankrupt, who pays 
the debt after diſputing it ſome time, and being 


put to an expence thereby, he ſhall, not withſtand- 


28 June 1754, cor. Hardw. C. 
Greenfide & al. v. Benſon & al. 


ing he diſputed the payment of a juſt debt, be ad- 
mitted to prove the expences of ſuch fuit under 
the commiſhon againſt the principal. 8 


31. The plaintiffs were two ſureties with Mrs, 


Hudſon in an adminiſtration bond to the Commiſ- 


ſary of York, who exhibited there an inventory of 
the teſtator's effects. The defendant Benſon, being 
a creditor by bond of the inteſtate in the penalty 
of 600 l., brought his action againſt the admini- 
ſtratrix, who pleaded that ſhe had no aſſets, ultra 
541. Benſon, not ſatisfied with the inventory, 
procured the commiſſary to aſſign to him the ad- 
miniſtration bond, and brought three actions upon 
it, one againſt her and one againſt each of the 


ſureties, and aſſigned for breach of the bond, that 


Lord Chancellor ſaid the caſe 
of the ſureties was not better than 
that of the principal, for as the 
verdict was obtained againſt the 
adminiftratrix, who was the pro. 

perſon to try it, it would be. 
ard to have this tried over again 
in as many actions as the plain- 
Ula pleace. - 


2 Aug. 1754. cor. M. R. 


Weffington v. Sparks 
72%. 569. : 


As to the neceſſity or non-ne- 
ceffity upon the obligee to aſſign, 
« ide Gammon v. Stone, 1 Vel. 
339 IS 

As to a ſurety compelling the 
obligee of à bond to call in his 
money when due from the prin- 
cipal debtor, vide Lord Ran- lagh 
v. Hayes, 1 Vern. 190. Niſbet 
v. Smit, 2 Bro, Ch. Ca. 579. 


Mrs. Hudſon had not exhibited a true inventory: 
there was no defence, and judgment went by de- 
fault. The adminiſtratrix and the ſureties are 
bound by the verdict, and it is no excuſe it was 
without defence, for that ſpeaks a conſciouſneſs 
ſhe had none. And the court ordered the verdict 
ſhould ſtand as a ſecurity for ſo much of the ac- 
count to be taken by the inventory as ſhould fall 
ſhort to ſatisfy Mr, Benſon's principal and intereſt 
on the bon ct. 

32. Plaintiff joined as ſecurity for another in a 


bond for payment of 150 ., and now brought her 
bill that the obligee might either put the hond in 


ſuit againſt the principal, or aſſign over the bond 


to her, that ſhe might do it, as principal ob- 
ligor was declining in circumſtances. Per cur. 
The aſſignment could be of no uſe, for if the co- 
obligor paid off the bond, the principal might take 
advantage of that, and plead payment in bar of an 
action inſtituted by the plaintiff in the name of 
the obligee, as it muſt be, becauſe the bond being 
given for payment of one ſum of money, when 
that was ſatisfied to the obligee it was fundus 
officio. There can be no occaſion for this circui- 
tous mode, for plaintiff may pay the money, and 
have the remedy in her own hands, by an action 
du the caſe, or, perhaps, by indeb. aſſumpſit on the 


implied contract. His Honor ſaw not ſufficient 


ground to relieve the plaintiff upon any other ** 


nnr 


| 


tg. Joint and ſeveral, Surety. 


the common terms againſt the penalty, as defend- 
ant was in the caſe of a common creditor. 


33. A. and B. were bound in a bond to C. for 
the debt of 4. When the bond became payable 
C. brought an action for the money againſt 4. 
A. then negociated with C. for further time, and 
upon C. 's conſenting to give three years longer for 
payment of the money, A executed a warrant 
of attorney to C. with a defeaſance, as a collateral 
ſecurity. This tranſaction and agreement took 

lace without notice to B. Whereupon B. filed 
bis bill that he might be releaſed from the bond 
as a ſurety. Per Lord Chancellor —Plaintiff com- 
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12 Mar. 1789, cor. Thurlow, C. 
Niſbet v. Smith & al. 
2 Bro, Cb. Ca. 579. 


plains of this tranſaQion, as it gave a credit for - 


three years longer than the bond imported, con- 
trary to his inclination ; and it ſeems that plaintiff 
B. not only never conſented to this- indulgence, 
but preſſed C. the obligee to bring an action, which 
was brought and compromiſed without the privity 
of B. as ſurety. All the circumſtances of this caſe 
ſhew that the principal debtor and his ſurety were 
jointly bound in the ſame bond; and the creditor 

called on the ſurety to remain three years longer 
than he originally ſtipulated for, and compromiſed 
his action under an idea that the ſurety would 
comply. Although the prayer of the preſent bill 
was not ſo framed as to give particular relief, Lord 
Chancellor decreed a perpetual injunction againſt 


In Lord Ranelagh v. Hayes, 
1 Vern. 190. equity compelled 
the principal to pay the money 
due on his bond, though the ſurety 
was not ſued; for the court 
thought it unreaſonable that a 
man ſhould always have a cloud 
hang over him. 


C. to reſtrain him from ſuing the plaintiff B. as a - 


ſurety in the bond in queſtion. 


34. Bond by a trader to indemnify another who 
had been ſurety for him. If the ſurety pays part 
before the wor Soon and other part afterwards, 
the whole is proveable under his commiſſion, if 
the bond was forfeited before the bankruptcy, 


35. The defendant ſued at law on an indemnity 
bond ; the plaintiff filed his bill for an injunc- 
tion, without offering to make any recoripence for 
the damage actually ſuftained. The bill was diſ- 
miſſed, the remedy being at law on a quant. damni- 


ficatus, 


36. © I return A. his bond,” in a will, is not a 
releaſe but a legacy ; and having lapſed, the bond 


remains in force againſt a ſurviving co-obligor. 


37. A. and B. partners) became jointly bound 
to C,; conditioned, that if A. and B., their heirs, 
execulaors, 


H. 2. cor. *. E. 
* parte Coct hott, 
3 2 Ch. _—_ 

Bond to replace ſtock by a given 
day, if forfeited before the bank - 
ruptcy, is proveable. Vide Ez 
parte Leitch, 22 Deo. 1792. 


H. 1795, in Scacc. 
Godbolt v. Watts, 2 Ar. 543. 


22 July 1796, cor. Loughb. C. 
Maitland v. Adair, 
3 Ve. jun. 231. 


19 June 1797, cor. Loughb. C. 
Thema: v. Frazer, 5 Vl juni 591: 
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Fae Biſhop v. Church, 2 Veſ. &xecutors, or adminiſtrators, or any of them, ſhall and 
206. 37. do tell and truly pay, &c, Per cur. This bond 
f is joint and ſeveral. . : 


4 Jan. 1798, cor. Loughb. C. ze. A joint bond held ſeveral againſt creditirt 

_ 3. _ * ka 4 =_ (where it appeared and was admitted to be the in- 

4 Tem Rep. 313. mes tention of the parties that it ſhould be ſeveral ag 

well as joint) in the adminiſtration of aſſets; and 

an account directed upon it and to be paid in 2 

courfe of adminiſtration as a ſpecialty debt 
See more poſt, tit. Surety, 


| Sec. 10. Of Bonds obtained by Durefs, 

Fraud, or Miſrepreſentation from 

* Perſons of weak Minds, not conufant 

= 1 of their Right, under Dread or Influ- 
op ence, Or in a State of Intoxication. 


T. 1709, cor. Comper, C. k. PLaintif and defendant having been at a fait 
cee v. Scaſe, MS Rep. * together, about ten o'clock in the morning 
1 pr Angie ag came to defendant's houſe. Defendant went out, 
champ, 1 Vern. 75. Nott v. and his wife went up ſtairs with plaintiff in order to 
Hill, x Vern. 4 Vent. 216. put him to bed, he being (as was ſuggeſted in the 
N Pitt, a 3 ill) very drunk. Defendant when he returned found 
Twi v. Griffith, 1 P. plaintiff in his ſhirt ſitting on the bed, and his wife 
N 10. Curwyn v . lying upon it crying. The bill alſo ſuggeſted, that 
Ciba. 4 299-18) 2:0. the defendant took up an axe, and ſwore that he 
The party muſt be fully ap- would kill the plaintiff (a); upon which the plaiti- 

. 3 i P po p 
. . ** = — tiff (being under terror) told the defendant he 
Ll: Cole v. Gibſon, 1 vel = would give -him any ſatisfaction. Whereupon it 
Earl of Cheſterfield v. Janſſen, was agreed that he ſhould give defendant all the 
2 Ak. 302. 2 Vel. 125. Tay- money he had in his pocket, which was 16/., 
lor v. Rochfort, 2 Veſ. 281. * 
Crowe v. Ballard, 3 Bro. Ch, and a note for 5001. payable by gol. per ain. 
Ca. 117. 1 vel. jun, 215. A witneſs was called in to ſee the note ſigned ; and 
E I the plaintiff told him it was a bargain for graſs. 
| wot appear, but only that the de. Defendant about three days after told plaintiff, that 
22 — Lake ploine Fs checks if he did not give him a better ſecurity, he would 

threaate 0 tbroto tl. N out . . 8 ; 

put the note in ſuit; whereupon the plaintiff gave 
ELMENS £227: « bond lor the payment of 5oo/., with a warrant 
| of attorney to confeſs judgment, and which was 
accordingly confeſſed. Afterwards the plaintiff 
ſearing execution upon the > ſurrendered 
a a copyhold for a further ſecurity. Plaintiff was 
taken in ext cution upon the 2 and to be re · 


lieved he brought his bill. Lord Chancellor This 


was a voluntary act of the plaintiff; and done, 
being conſcious of himſelf that he had done _ 
6 A 


SEE 88S. © = mn, WW 


. 


'F10. Obtained by Dureſi, Fraud, &c. 
And it ſeems he was ſober when he gave the note, ; | \ + 
for he told the witneſs it was a bargain for graſs, 
ſo that he was willing to conceal the truth; which 
excuſe he had not been capable of making if he had | | 
been ſo drunk as the bill ſuggeſts. If a jury had . 4 
given damages in this caſe in an action at law for W 13 | 
entering his houſe, c. this court would not have 
relieved againſt the damages; and his giving fo 
many repeated aſſurances upon deliberation, makes 
it ſtronger than any verdict; for it is ſo many 
confeſſions that the defendant was injured to that 
damage; and nothing is ſo ſtrong an evidence 
againſt a man as his own act. His lordſhip diſ- 
miſſed the bill, but without coſts; ſaying, plaintiff 
. had made himſelf a hard bargain, | 
1 Defendant coming home finds the plaintiff na- 8. c. as regorted ia Gib. Eqs 
t ked, and juſt going to bed to his wife; he there- Ree- 
upon gets a note from him for 5oo/., which was 
in June: and in Augrf? the plaintiff gives him a 
judgment; and in OFober _—_— ſurrenders 
copyhold lands to him by way of further ſecurity. 
it The plaintiff brought his bill to have the ſeveral 


* I 


Ma wc 92. 


g ſecurities delivered up, alledging a contrivance to 

t, catch him in that manner; that he was drunk, and 

0 did not know what he did; and that defendant 

e with an axe threatened to cut him in pieces, ſo 

d that he was under terror; and that defendant 

fe himſelf had ſaid in company that the ſecurities 

at were for money lent. Lord Chancellor obſerved, 

e there was no proof of a plot to catch the plaintiff 

1- in this manner, nor that he appeared to be ſo diſ- 

e ordered or frighted ; for he continued in the ſame 

it WF mind when he was in cool blood, at the ſeveral 

ie times of giving the three different ſecurities: and 

15 it was proved that he joined with the defendant in 

fl. giving out that the note was for a bargain of graſs, 

i ſo that he knew what he was about, and had a 

s, mind to conceal it; and that the defendant's 5 

. ing in company it was for a bargain of graſs, ma 

Id the plaintiff's equity the worſe; for it was a ſign 

ve the defendant was ſo juſt as to keep it a ſecret, 

nt which was certainly the intent of the bargain it 

as ſhould be. If a jury in this caſe had given da- — — —— 
if mages, this court would not relieye; and why — — ñ—wœ—— 
ed ſhould it, when the plaintiff himſelf had _ _ or ot leaſt not 2; be carries int6 
as given and aſcertained damages againſt himſelf, ſo renten in equity. vie Atiore 
e. diſmiſſed the bill without — becauſe the de- 28 — 
lis fendant had bragged of his bargain, which was a | 


un Sh lign he thought himſelf rather overpaid ; and 
- 37 Sa Qq therefore 


594. B—a *, | Bond, Loa 5 10. 
| | therefore Lord Chancellor ſaid he would relieve 
againſt the penalties. & | | 


T. 1709, cor. Cowper, C. 2. One being caught in bed with another's wiſe, 

f . gave the huſband who caught him, and having a 
2 Fg. nN ſword in his hand was about to kill him, a note 

| 5 for, 100/,, payable at a certain time; after which, 
the money growing due, he who gave the note ex- 
cuſing payment, gave his bond for the money: 
had. the matter reſted ſolely on the note which 
was. thus gained by a man armed from one naked, 
and by dureſs, * it happened to be 
given in ſatisfaction for the greateſt injury, _ 
would have relieved : but when the party had af- 
terwards coolly, and without any pretence of fear, 
c. entered into a bond to the huſband, he thereby 
aſcertained the damages, and was not entitled to 


relief. 
T. 2719, cor. Patker, c. 3. A., upon his marriage, entered into a bond 
Hareork v. Hancoct, with B., that if he died without iſſue by his mar- 


10 Med. 428, 9. 4 
2 Eg. Ar. "ay 2 5. riage, he would leave 3000 J. to onr or more of the 


5 Vn. Abr. 295. pl. 43+ Children of his elder brothet, who had married B. 
daughter. A. died without iſſue, having given in 
his lifetime, and by his will, more than 3000. to 


one of thoſe children, but without any declaration 2 
that theſe gifts were deſigned in ſatisfaction of his n 
bond; becauſe, as ke ſaid, (when adviſed to make tl 
ſuch 2 declaration,) that it would look like com- h 
plying with the bond, which had been extorted 00 
from him by the threats of B. In the will there cc 
was alſo a recital of the fraud made uſe of in ob- th 
taining the bond; but no other evidence of that WW at 
fraud appeared. Lord Chancellor would not al- la 
low the recital in the will to overthrow the bond; 

but decreed, that the gifts ſhonld be taken in ſatiſ- w 
faction of the bond, 3 it ſuſficiently appeared — 


the obligor never intended to mike thoſe gifts over 
and above the ſatisfying the bond, which was of ſi 


50 years ſtanding, ch 
M. 1731, cor. Jekyll, M. R. 4. The Duke of C. employed plaintiff to at- 6 
Cmond v Frey and anther, tend Lord S., his infant ſon, on his travels, that he * 


P. V.. 0. 5 
2 Abr. 156. . 3. might not be impoſed upon. When Lord S. re- 


turned, plaintiff continued in his ſervice; and 


when his lordſhip was 27 years of age, plaintiff an 
prevailed on him to give him a bond for 10001, bo 
which was kept ſecret from the Duke his father. w. 
Lord 8 was a perſon of weak underflanding, and 20 


unable to raiſe money to pay the bond. A bill was lol 
8 brought jul 


C10. Obtained by Dureſi, Fraud, &c. Bo 59 F 
brought by plaintiff for payment of the bond; and | . 

a croſs bill was filed to be relieved againſt it. The 

bond was given voluntarily, as a reward for plain- 

tiff's care of the young lord during his travels. 

Per cur.— Where a weak man gives a bond, if it 

be-attended with no fraud or breach of truſt, equity 

will not ſet it aſide merely for the weakneſs of the 

obligor (a), if he be compos mentit; neither will (a) The having been Is drink 
equity meaſure people's underſtandings or capa» . do ee to refieve a man 
cities (5), there being no ſuch thing 0 equitable —— dne if 
incapacity where there is a legal capacity. But he were drawn in to drink by the 
where no conſideration appears, nor is not even yo meters GE 
pretended to be given, equity will relieve againſt 29 way 1744. BY 
ſuch a bond. In the preſent caſe a truſt was re- (6) In Griffin v. Deveuille, 
poſed in a ſervant to take care of an heir, and pre- — — _ 7 
vent his being impoſed upon, and that ſervant up en this ſubjeR a vrincipal ins 
himſelf impoſes on his charge. It was objected, gredient was a degree of weakneſs 
that the ſervant's truſt continued only during the = * 4 — 3 
young lord's travels; but he that it remained ſo wauid probably have been given 
long 2 plaintiff continued in his 2 * „ _ =_ \ 1 | 
Vice. ile the young lord was an infant the law eue, n 
took care of bim and when he became of age, he — 2 ö 
ſtood more in need of the protection of his ſervant. 

A breach of truſt is evidence of the greateſt fraud; 

and 1000/7. was an exorbitant giſt for one who had 

no means to pay. The ſecretion of the bond from 

the Duke was an evidence of fraud ; and young 

heirs, even when of age, are under the care of a 

court of equity : wherefore this caſe, though new, 

comes within the rules (e) of equity. Decreed (e) Yide Clarkſon v. Hanway, 
the bond to be releaſed, fince plaintiff, in his ? P. Ws 203- where advan- 


tage was taken of weakneſs of 
anſwer to the croſs bill, ſwore the bond was miſ- mad, and Boſanquet v. Dach- 
laid. wood, Ca. temp. Talb. 38. 
ö Proof v. Hines, Ca temp. Tab. 
111. Thornhill v. Evans, 2 Atk. 330. Heathcote v Paignon, 2 Bro. Ch. Ca. 1679. Hawes v. 
Wyatt, 3 Bro. Ch. Ca. 156. where advantage was taken t necerhity, or of ſurpriſe, as in Evans v. 
Llewellyn, 2 Bro. Ch. Ca. 10. See alſo caſes of tranſations be: ween guardian and ward, or perſons 
between whom a fimilar confidence has ſubfiſted, as Duke of Hamilton v. Mahon, 1 Þ, Wms. 118, 
Cola v. Gibſon, 1 Veſ. 503. Gti fin v. Deveuille, in Ch. 16 Nov. 781. (where plaintiff having 
ITT% for ſome time before he brcam* ot age with his ſiſte and her huſband, the court ſet aſide ſecurities 
obtane i by the huivand from the plaintiff after he became of age, con ſi dering the huſband as much 
anſwerable to a court of equity as a guardian. See aiſo caſes between parent and child, as Gliſſon v. 
O'Keden, 2 Atl. 258. and 3 Bro. P. C. 560. Cocking v. Pratt, 1 Veſ. 470. - Fa-es v. Wyott, 
3 Bro Ch. Ca. 1 56. See alſo caſes of bargains with heirs apparent, &C. for their expectations, Twiſle- 
ton v. Griffith, i P. Wms. 310. See more, poſt, tit. Fraud, Heir. 


5. Bill to impeach ſome bonds obtained by fraud T. 1734, cor. Talbot, . 
and impoſition. Per eur.—'The production of a Þ. Bin oe. , 
bond is good evidence of a debt primd facie ; but | 
where fraud appears, the obligee ought to prove 
actual payment, even though he ſhould thereby 
loſe part of the money, for that would be but a | 
jult puniſhment for the fraud. ; | 

Q 2 b 6. Plaintiff, 


- 


os B— W 


7. WET: cor. Talbot, & 6. Plaintiff, a poor man and illiterate, ſuing for 


& * an eſtate, gave a bond for 10001. to the defendant, 
2 Ze. Abe. 136, „ , Who GM el him with ſmall ſums, and took ſme pains 


in the affair. The bond was obtained by preſſing the 

1 25 plaintiff for payment of what was expended, and tal- 

| — eg Ft inſolvency. Lord Chancellor 

decreed the bond to ſtand as a ſecurity only for ſo 

much as had been actually laid out, with intereſt ; 

and left the defendant at liberty to bring quantum 
meruit for his pains and trouble. 


2g July 1796, cor- Thurlow, C. 7. An agent employed to ſell a reverſionary le- 
Crowe v. Ballard, gacy, buys it in the name of another, and after- 


: Tar 3 18 wards ſells it to the legatee for a bond payable after 


Vide Norris v. Rodd, 16 Mar, his father's death, and then obtains from him a_ 


Atte wack ** 2 money- bond. The whole tranſaCtion is fraudulent; 

mined on the ſame principle, and the ſubſequent bond is no confirmation (a) of 
{#) Lord Chancellor ſaid, he it, though intereſt was paid upon it for four years, 

— r becauſe ſuch ſubſequent bond was given under the 

and had been at a loſyfor the prin. idea that the obligor was bound by the former 

2 ons pen — ear, 2 re that = the deeds ſhould be 
| ; duns ine. ſet aſide, and an account taken. * 

— enand iat Where a bond is given at full age, and the 
obligor is not in diſtreſs, if the obligor executes 
the bond under a notion of honour, and an actual 
advance of money has been made to him, this will 
maintain the former bargain, however diſadvan- 
tageous. But where ſuch a bond is not given freely, 
or if executed under diſtreſs, terror, or apprehen- 
ſion from the former tranſaction, the ſubſequent 
act is no confirmation, even though the apprehen- 


ſions be unfounded. 


For this claſs of caſes, ſee more under tit. Heir, 


catching Bargains; Po? obiit Contracti, 


Deeds, Frauds. 


Sec. 11. Of Bonds concealed, ſuppreſſed, 
loſt, or cancelled. 


T. 1683, eor. North, C. 8. 1, V J HERE a man brings a bill for diſcovery 
* dere 1 of a bond, he need not make oath he has 


3s, that where a bill is merely for loſt the bond, as he muſt do if he ſecks relief for 
2 diſcovery of a loſt deed pr in- the duty. | 
— no — is neceſſary ; 
but if che plaintiff ſeeks to change the juriſdiction by praying relief alſo, then an affidavit to the 
loſs muſt be filed with the bill. . Yide Godfrey 6 — I Vern. 247. Nichulſon b. Pattiſon 
x Vern. 310. Anon. 1 Vern. 180. Anon. Prec. in Ch. 536. Anon. 3 Atk. 17. Dormer v. For- 
teſcue, 1 Atk 132. Roothim v. Dawſon, 3 Anſtr. $59, Whitchurch v. Go'ding, 2 P. Wms. 541+ 
Woodcock v. King, 1 Atk. 286.z and there is but one caſe to the contrary, which is Anon. 1 Vern. 5% 
in 1632. Theile is 2 wide difference between the loſs of a bond and a note, for at law a prefert in curid 
of tue bond itſelf muſt be made, otherwiſe oyer cannot be demanded by defendant ; and if oyer be bot. 
given 
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iff cannot proceed. Vde Walmſley v. Child; 1 Vef. 444. In caſts of a perſonal demand, 
as where a bond is loſt, diſcovery alone is not ſufficient, plaintiff muſt alſo pray to be paid the 
due, conſequently an affidavit muſt be annexed to the bill, for by that prayer the juriſaiction is com · 
pletely changed rom a court of law to a court of equity, Ib. 


C11. Loft, concealed, or cancelled. = Ml 1 597 
money 


2. A voluntary bond by the huſband after mat- H 1686, cor. M. K. 
riage to make a 1 on his wife, he makes a e Nuttbolh, 
jointure, and the wife gives up the bond; the „ . 21 16. 
jointure is evicted; the widow (there being no The plaintiff was alſo entitled 
other debts) ſhall have her jointure made good out *? qr. Fo Shae aig which the 
of the perſonal eſtate; and the giving up of the ö — 


bond by the wife during her coverture ſhall not in value of the join ture Mould be 
bipd her. - retained by her cut of the value 

5 of the ettate, notwithſtanding the 
bond was delivered up. For an agreement, though voluntary, under hand and ſeal, ought to be decreed in equity. 


3. If A. be bound in a bond for payment of eo. Cane. 
money, and B. be bound with him as his ſurety at gon 7 
only, and the bond happens to be loſt, equity will , Vein. 233. S 
ſet up the bond as well againſt the ſurety as againſt 
the principal, becauſe the bond was once a legal 


charge againſt both, 
4. J. S. a little before his death entered into a H. 1700, Cane. 


voluntary bond to his houſckeeper for the payment Ligbtebone v. Weeden, 


of an annuity of 3o/. per ann.: and the bond being . 
loſt, his repreſentatives were decreed to pay the 
annuity, or the penalty of the bond, though. it (a) Equity relieves againſt ac 


appeared that there were no wages due to her (a), ent. Max. 


5. A. gave three bonds to B. for 5001. each, 24 Jan. 1-06, Dom. Proc. 
payable at different times. The two firſt were * 1 — Widew 
aid, but upon the parties ſettling an account, re- 1 Bro. F. C. 134 


lative to other matters, the third bond was delivered 


up by miſtake, inſtead of a particular voucher 
delonging to that account. Equity relieved againſt 

this miſtake, by directing an iſſue to try whether 

there were two bonds or three, and whether the - 
laſt bond was paid or not ; and upon appeal to the 

Lords, the court of Chancery was leſt at liberty 

to 1 on the iſſues ſo directed as might be 

ju 


6. A bond given by the huſband before marriage yr ju'y -g cor. M. R. 
to permit his wife to diſpoſe of her ſeparate eſtate, Cory v Re,, MS. caſe 
and cancelled by him, ſubſiſts in point of law, and 1 272 
the benefit of it was decreed ſor her executor. 2 Vef. 690. J 

Vide Smith v. Avery, 1 Eq« Abt 269. pl. 9. 


7. The obligor on payment of 201. to the ob- M. 272 5, Cane. 
ligee, a weak man, procured a bond and notes for L, 2 RY 


money to be delivered up to him, upon pretence x, A 6. fl. 11. 483. pl 33. 
that he was poor, and nearly related to the obligee; EY " E 
but neither of thoſe conſiderations being m_ 

/ 


Qq 3 


598 Boo 


H. 2526, Canc. rules on motion 
by King, C. 
Ann. Gilb, Eg. Rep. 183. 


28 Feb. 1778, cor. Hardw. C. 
Athins v. Farr, 1 Ath. 287, 
| 2 E. Abr. 247. pl. 3a. 
5 Vin. Abr. 296. pl. 3. 


17 May 1744, or. Hardw. © 
Sncllgrove v. Baily, 3 Ath. 214. 
VideWalmlley v. Child, 1 Ve. 


344- , 


24 May 1744, cor. Hardw. C. 
Skip v. Huey, Wilcox v. Edwards, 


3 AA. 91. 


29 Ap. 1751, cor. Hardw. C. 
Blaxcbet v. Foſter, 2 Vi. 264. 


Bond. 54. 
he was decreed to account for the bond and 
notes. VT 


8. A bond for performance of articles, though 
cancelled, was made an exhibit, and allowed as 
evidence to prove the execution of the articles, the 
limitation being inſerted and recited in the condi- 
tion of the bond. | 


9. One Farr gave Mary Atkins a bond, in pe- 
nalty of 1000 J., on condition that if he did not 
marry her within 12 months after date, he would 
pay her 500/. Soon after, under pretence of 
reading it, he took it againſt her conſent, and car- 
ried it away with him; whereupon ſhe brought a 


bill for the delivery of the old bond, or, if can» 


celled, that he might execute a new one, Mary 
Atkins dying inteſtate, her mother, who as her 
adminiſtratrix was entitled to the 500 /., revived 
againſt the defendant Farr, The plaintiff's equi- 
ty, ſaid the court, was the bond's being = by 
the default of the defendant, and therefore the 
plaintiff is entitled not only to a diſcovery, but re- 
lief by payment of the money: and Farr was accord- 
ingly decreed to pay what was due for the princi- 
pal ſum of 500/. in the condition of the bond, 
with intereſt for the ſame at the rate of 4/. per 
cent. from the day of filing the original bill. 


10. Though evidence may be given at law of a 


4: deed that is loſt; it is otherwiſe with reſpect to a 


bond, for a prefert in curid muſt be made of it. 


11, Where a bond is burnt or cancelled by acci- 
dent or miſtake, or where a principal procures it 


to be delivered up by fraud, equity will ſet it up 


againſt a ſurety though extinguiſhed at law. 


12. Bill by a huſband after his wife's death to 
be relieved againſt a bond given by her to her aunt 


juſt upon her marriage, for valuable conſideration, - 


though concealed from her hutband, it is no fraud 
on the marriage, (yet ſuch concealments are not to 
be encouraged,) a conſideration being poſitively 
ſworn to in the anſwer. The bill was diſmiſſed 
with coſts. Lord Chancellor would have excuſed 
the huſband the coſts, but he was his wife's admi- 


niſtrator, and it was ſworn that the concealment 


was at the wife's requeſt, therefore had ſhs ſurvived 
ſhe could not have ſaid her aunt ſhould loſe her 


_ colts, | 


13. It 


— 1 _— — ang a aa Me Ou dl. 


0 


— 
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of a debt 3 B. becomes bankrupt, and a commiſſion 1 Ey. Abr. 44. pl 3. 


| titled to the bond, for as the bankrupt himſelf was 1 —— 


(11. Lf, concealed, gr cancelled. Bus 889 


13. It is the peculiar proyince of courts of equity 44 Feb. 1543, Doch. Pe. 
to give relief in all caſes'gf fraud, or of contracts — 1 
in which any advantage is unduly taken, by either 6 — 4 614+ 
of the parties, of the diſtreſs or neceſſity of the N 
other: and therefore where A. purchaſes an eſtate 
of B. for 1000 A., and gives his bond for part of 
the purchaſe- money, and afterwards unfairly gets 
the bond into his own poſſeſſion, a court of equit 
will oblige him to pay the principal and intere 
thereby ſecured. 4 


See more ante, ſect. 5. Poſt, tit. Deeds, 


1 


Sec. 12. Of the Aſſignment of Bonds, 
and the Situation of the Aſhgnee, 


1. A Is bound in a bond to B. for payment of H. 1501, cor. Wright, C. S. 
money; B. aſſigns it to C. in fatisfaction F * = al, 


is taken out - im. i ity is well en- It was ified that 8 uuns a 
1 in bim E. — 5 bank upt before he aſipres the 
bound by his aſſignment, ſo thoſe claiming under ique 4 to that point. 
the commiſſion cannot be in a better caſe than the 
bankrupt himſclf was. | 

A. owes money to B. by bond ; B. owes money Sf near gr _ _— 

4 - might not ctain for his debt, 

to A. for rent; B. aſſigns the bond for a _— — Seppage dme w by 
conſideration to C. B. becomes bankrupt. © a god equily in ſuch cate, 
ther C. ſhall retain the rent due to him from the 


bankrupt out of the bond? Quere. 


2. Payment to the obligee aſter notice of the H. 1705s cor. — 0. 8. 
aſſignment of a bond is not good. 5 3 

3. A. together with B. and C. as his ſureties 19 Jan. r 
executed a bond to D. for ſecuring 300 J. and in- g's ag 1 
tereſt; the debt is paid by C. with the proper 
money of A., but C. neglects delivering up the 
bond to A. to be cancelled. C. afterwards pro- 
cures this bond to be aſſigned as a collateral ſecu- 
rity for debt of his own. Held, that this aſſign- 
ment was a groſs fraud in C., and a perpetual in- 
junction was granted to reſtrain all further pro- 
ceedings on the bond. | 

4. An aſſignee of a bond muſt take it ſubject oo TR RTE 
to the ſame equity as it was in the obliger's fi. 1518, Turton & Fenſen. 

8. Richardſon & al. v. Benſon, 2 Vern. 765. 2 Ef. Ar. 87. pl. 7. 


244 > a 


6 Boo 3 Bond. 816. 


H. 1931, cor. Macclesfield, C. 8. An aſſignee of a bond (not being a 
Ex parte Lee, 1 F. Mu. 782. creditor) cannot petition for a e 1 


bankruptcy. 


. 6. A commiſſion of bankrupt was ſuperſeded 
fedbear's taſe, 2 S'1a 399 becauſe granted upon the petition of an aſſignee of 
5 — 4h 2 Ack. à bond, who though an equitable is no legal ere- 
147. 2 Veſ. 407. Ex parte Lee, ditor. , 

_ 2 P. Wms. 782. | 6 | 
M. 1718, cor. Hardwicke, c. 7. A releaſe to one obligor is a releaſe to both 
Bower v. Swadlin, 1 Atk. 294+ Im equity as well as at law, but if there be an aſ- 


. — 2 — fignment of the bond in truſt for the benefit of 
pl. t. — obligee ſued a others precedent to the releaſe, though without 


— — after — conſideration, it will be a material queſtion whether 
44 a4 4 Cheged tin "the the obligee could releaſe, or if it could operate to 
obligee, however, was afterwards . the releaſee, as he muſt be preſumed to have notice 


— — 1 of this aſſignment, being himſelf a truſtee in the 
the other obligor, and it *. ny aſſignment ; and every man is ſuppoſed to be 


would have been admitted a cre- conuſant of a deed to which he is a party. Lord 

iter 197 (he whole, but that he Chancellor directed this cauſe to ſtand over till it 

— _— 7 ſhould be made a pear whether the date of the 
urety parte Ryſwicke, P 

2 P. Wat. 89. releaſe was precedent or ſubſequent to the aſſign- 


ment. 


30 OR. 1740, OR Hardw. C. 8. A creditor cannot take an aſſignment of a 
Baker ond od , Dumareſpze, bond given by an adminiſtrator (a), (purſuant to 


Vide * Benſon, rhe ſtatute of diſtributions,) to adminiſter faith- 
3 Atk. 248. fully, and exhibit an inventory, c., nor will an 


(a) Pide Archbiſhop of Cin- action lie upon it, though aſſigned for a breach 
COND _ —— that he was indebted to he aſſignee in the ſum of 
wined in B. R. 200 J. upon ſpecialty. 


14 Dec. 147, cor. Hardw,C. g. It is not neceſſary in every caſe of aſſign- 
Brace v. Harrington, 2 tl. 235. ments, where all the equitable intereſt is aſſigned 
over, to make a perſon who has the legal intereſt 
a party; but if an obligee has aſſigned over a 
bond, and a preſumption of its being ſatisfied ariſes 
from the- great length of time, as in the preſent 
| Caſe, where the bond was given by Sir J. Hs 
, father in 1709, and aſſigned over in 1717, and 
no demand has been made in twenty-two years 
till the bringing of this bill by the aſſignee in 1739, 
the cauſe muſt ſtand over to make the repreſent- 
ative of the obligee a party, becauſe it is poſſible 
the obligee himſelf may have been paid, and there- 
fore neceflary to have an anſwer as to that parti- 
cular either from him or his repreſentative. 


| 26 OA. 1748, cor. Hardw.C. 10. The aſſignee of a bond takes it ſubject to 
1. l v. Cailievely iV. 122, 133. all equity in the hands of the original obligee, but 
| 5 
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Fr2. Aſignment and Aſſignee. 
time and circumſtances may make the caſe of an 
aſſignee ſtronger. 


11. The plaintiffs were two ſureties with Mrs. 28 June 1754, cor. Hardw, C. 
Hudſon in an adminiftration-bond to the commiſ- '& af. v. Beyjon & of. 
ſary of York, who exhibited there an inventory of 
the teſtator's effects. The defendant Benſon, being 
a creditor by bond of the inteſtate in the penalty 
of 600 J., brought his action againſt the admini- 
ſtratrix, who pleaded ſhe had no aſſets ultra 54 14. | 
Benſon, not ſatisfied with the inventory, procured Nu Baker v. Dumereſque, 
the commiſſary to aſſign to him the adminiſtration- 2 Ack. 66, 
bond, and brought three actions upon it, one 
againſt her and one againſt each of the ſureties, 


and aſſigned for breach of the bond, that Mrs. H. 


© had not exhibited a true inventory. There was no 


defence, and judgment went by default. The ad- Lord Chancellor fait the caſe 
miniſtratrix and the ſureties are bound by the ver- trad — — 
dict, and it is no excuſe it was without defence, „dict — Sled the 


for that ſpeaks a conſciouſneſs ſhe had none. And adminiſtratrix, who was the pro- 


the court ordered the verdict ſhould ſtand as a ſe- — to try it, it would be 


curity for ſo much of the account to be taken by ja —— * = = 


the inventory as ſhovld fall ſhort to ſatisfy Mr. tits pleaſe. 
Benſon's principal and intereſt on the bond. 


12. Plaintiff in 1769 executed to one M. three 23 June 1972, Scace. 
bonds for 5000/. each, payable in three months £474 Shelburne v. Tierney, MS. ca. 
with intereſt. M. aſſigned theſe bonds to P., and © * Gre. Cb. Ca. 435. (e. 
P. to defendant. Defendant brought actions in 
the name of M. Plaintiff filed an injunction bill 
againſt all the parties to ſtay proceedings in the 
action, ſtating, that his three bonds were given 
for the accommodation of M., who gave him a 
counter-bond of indemnity, and that the aſſign- 
ments were without conſideration, and antedated 
for the purpoſes of fraud. Defendant by anſwer 
admitted the counter-bond, but denied all colluſion 
or want of conſideration, and ſtated his account 
with P. P. put in his anſwer, correſponding with 
that of defendant, and ſtated the aſſignment from 
M. to him to be in conſideration of a fair debt. 

Plaintiff's injunction was diſſolved on the merits, 


13. Defendants E. and R. entered into a bond 9 Mar. 1785, cor. Thurlow, C. 
of 5001. to defendant H. for ſecuring 250/., and en peu from a decice of the 
took from H. a counter-bond. Afterwards H. — 3 
borrowed 100 J. of one C. on his own note, and de- 1 Bro, Ch. Ca. 433. 
poſited E. and R.'s bond as a ſecurity (which he 
afterwards aſſigned). The 100/. not being paid, 

C. filed his bill, praying that deſendants E. and R. 
might pay plaintiff his 100/. out of the money ſe- 


cured 


| 
| 
| 
| 


B—o i F 12, 


cured by the bond. The bond appeared to be 
given for the purpoſe of ſatisfying the creditors of 
W.; a relation of E. and R., between whom and 

defendant H. there was an account; and there 
was alſo an accouut ſubſiſting between defendants 
E. and H. Per cur. The bond of E. and R. can 
never be conſidered other than as an unaſſignable. 
ſecurity z it is a different caſe from a bond given to 
be depoſited with C. Plaintiff has miſtaken both 
the law and equity, firſt in ſuppoſing he could have 
a different relief in equity than at law; and ſe- 
condly, that if there had been fraud in giving the 

counter-bond, it could not be made uſe of at law. 
If this bill would lie by the ſimple act of aſüguing 
the bond, a ſuit in equity might be brought on 


every bond that is given. 
M. 2789, cor. Thurlow, C. 14. Defendant gave a bond to J. S., who aſſigned 
Boy v. Fexwich, it to plaintiff, and died without a repreſentative, 
re. Cb. Ca. 25» . S548 
Though this is not a caſe Motion on the part of plaintiff for a ne exeat regno 


* dilmiſſion for want of againſt defendant, on the uſual affidavit, and in 


ies, the Lord Chancellor's : Wie 83 * 
Son dene aiſtonanc from order to give plaintiff time to adminiſter to J. 8, 


the preſent practice. In Staffars Lord Chancellor refuſed the writ, becauſe the ſuit 
v. Civ. London, 1 P. Wms. 428. without a repreſentative of the original obligee 


Lon Pe a, 3 my be fied r wont of partie 


cretionary in the court either to diſmiſs the bill without prejudice to- another bill, or allow an amend- 
ment on payment of cofts; but in Anon. 2 Atk. 15, Lord Rardwicke ſaid a bill was not diſmiſſable 
for want of parties. A decree of Sir Joſeph Jeky!l's to ciſmiſs a cauſe at the Rolls for want of parties 
was reverſed, and a decree of the ſame nature in the Exchequer (1) was likewiſe reverſed in the Lords, 
And in Jones v. Jones, 3 Atk. 111. Lord Hardwicke ſaid, that though the rule was to make the ob- 
jection for want of parties at the hearing, yet the court had been frequently compelled to let a cauſe 
ſtand over for want of patties after it had been thoroughly heard, as in that caſe, where, though the 
objection was made very late, Lord Hardwicke ſaid it muſt have its weight, otherwiſe he ſhould be 
obliged to diſmiſs che bil, which was never done lately, though it was attempted by Sir Joſeph Jekyll 
formerly, but reverſed on appeal to Lord King; and fünce that time, ſaid Lord Hardwicke, cauſes are 
ordered to ſtand over on paying the coſts of the day, that the plaintiff may have an opportunity of 
making proper parties. 
(1) This appears to be the caſe of Green v. Poole, 4 Bro. P. C. 122. 


16 May 1708, cor. Loughb. Co. 15. A bond aſſigned as ſecurity for money paid 

Hammerſley v. Purirg, to the uſe of a perſon who had committed a ſecret 
act of bankruptcy cannot be retained againſt the aſ- 
ſignees uader the bankruptcy. 


3 Ve. jun. 757+ 
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$13. Intereſt, general Payments, and Penalty. B—0 603 


Sec. 13. Of the Intereſt- Monies due on 
Bond: And herein of general Pay- 
ments made in Exoneration of a 
Bond-Debt, and of the Caſes where 
the Court will or will not go beyond 
the Penalty. 


1. E Qi will in ſome caſes carry a debt beyond 

the penalty, as Where a man is kept out of 
a debt by an injunction to ſtay proceedings at law; 
but a plaintiff in equity cannot charge the defend- 
ant beyond the penalty any more than he can at 
law. 


| 


2. A. was bound to B. in 1000/. for payment 
of 500 J. A. and C. as his ſurety afterwards gave 
bond to B. of 200 J. for payment of 100, as a 
farther ſecurity for ſo much of the 500/. Then 
A. aſſigned a judgment to B. of 500 J. towards 
farther ſatisfaction of the debt, and B. received 
ſeveral ſums on this judgment, A. by conſent of 
B. received 80 J., other part of the money ſecured 
on this judgment. This ſhall not go in exonera- 
tion of any part of the money ſecured by the 200 /. 
bond, which it would have done if B. had actually 
received it and lent it to 4. 


3- A man has judgment for the penalty of a 
bond. Though the principal and intereſt exceed 
the penalty, yet he ſhall recover no more, for a 
man can have no more than his debt, and the 
penalty is the utmoſt of the debt. 


4. A. being indebted to B. and C., executed to 
them two ſeveral bonds in the penalty of 150/. 
each, and ſoon afterwards they obtained judgments 
on theſe bonds for the penalties and coſts. B. and 
C. filed a bill againſt the repreſentative of A. for a 
ſatisfaction (out of the real aſſets) of the money 
due on theſe judgments, with intere/# for the 
ſame; but it was held, they were not entitled to 
intereſt. 


5. But where advantage is made of the money, 
intereſt ſhall be carried beyond the penalty. 


Hale v. Thomas, 1 Vers. 
Vide 2 Ch 182. 186. 


M. 170, cor. Wright, C. S. 
Halford v. Byron, 
Prec. in Ch. 178. 
2 Eq. Abr. 188. c. 1. 


T. 1705, cor. Cowper, C. S. 
Steward v. Rumball, 2 Vern. $09. 

To this decifion the reporter 
makes a query. 


9 Ap. 1720, Dom. Proc. 
Ellis, Eſq. v. Whinnery, 
2 Bro, P. C. 159. 


24 May 1720, Dom. Proe. 
Lord Dunſany & al. v Plunkett, 
Widow, 2 Bro. P. C 


2 Eq. Abr. 53% pl. 1. 
Vide Elliot v. Davis, Bunb. 23. 


6. A 


14 Vin Abe. 460. #1. 1 


— — — wo ct eo * 
nd 
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1 May 1721, Dom. Proc. 6. A court of equity will not carry intereſt be- 
Corporation of G * Ruſſell, ond the penalty of a bond, where the demand is 

| . 2 4 ale, and appears to have been neglected for many 

2 Eg. Abr. 533. pl. 2. years. | 


27 June 1721, Dom. Proc. . 5. But intereſt may be carried beyond the pe- 
— 1 Wa where the bond is only taken as a collateral 
14 Fin. Abr. b curity. 
2 Eg. Abr. — 3 * 

M. 1735, cor. . C. - 8 being _— 2 a commiſſion 
Vo 1 of bankruptcy againſt F. S., brought their bill 
| 2.2 — 2 againſt 2 et D. whe had lent 
| J. S. ſeveral ſums upon bonds, at 6/. per cent. in- 
tereſt; and had taken advantage of his neceſſitous 
circumſtances, and compelled him to pay 10/. per 
cent., to which he ſubmitted, and entered into 
agreements for that purpoſe. Decreed at the Rolls, 
and affirmed by Lord Talbet, that the defendant 
ſhould account; and that for what had been really 
lent legal intereſt ſhould be allowed, and what had 
been paid above legal intereſt ſhould be deducted 
out of the principal at the time paid: plaintiffs to 
pay what ſhould be due; and if the teſtator had 
received more than was due with legal intereſt, that 
was to be refunded by defendant, and the bonds to 

be delivered up. 


4 Nov. 1743, cor. Hardw.C. g. Where a bankrupt's eſtate is ſufficient to pay 
Bromley and _— v. Goodere, all with a large ſurplus, creditors whoſe debts carry 
ITS 77+ be. intereſt, ſhall be allowed intereſt for their reſpective 
debts from the time the computation of it was ſtop- 
ur by the commiſſioners z but ſuch as are creditors 

y bond not beyond'their penalties. 


H. 1744, cor. Harde. C. 10. If a perſon indebted by bond and mortgage 

Wilkinſon v. Sterne, 9 Med. 47. pays money to his creditor generally, the creditor 

may apply it either in diſcharge of the mortgage 

7 or bond. Aliter, if the debtor declares to which 

account the money ſhall be applied at the time of 
the payment. 


H. 1792, cor. Thurlow, C. 11. Intereſt on an old bond cannot be allowed, 


— —_——— in the maſter's office, beyond the penalty. 


Knight v. Maclean, 3 Bro. Ck. Ca. 496. . 


H. 1795, in Scacc. 12. A mortgagee had alſo a bond, on which the 
4%, Hatchet, 2 Anfir- 525. intereſt due exceeded the * The mort- 


ide T * Wi * * * . 
Bro. Ch. Ca. — | — gagor conveyed the equity of redemption in truſt 


inch, 1 P. Wms. 776. Mor- for his creditors, paying this bond firſt, nothing be- 


rett v. Parke, 2 Atk. 53. Archer - 
— 2203... yond the penalty can be claimed, 


S. C. 
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S. C. Deviſe for payment of debt revives ſim Fide Ketilby v. Ketilby, cor. 
contract debts, even of 70 years ſtanding, with full Batburf, G. 

intereſt ; but bond-creditors can claim nothing be- 

yond the penalty. 


13. Where a bond and judgment entered up 
thereon are aſſigned for a valuable conſideration, 
intereſt muſt be calculated to the date of the 
Maſter's report, and not merely to the date of the 
aſſignment ; but ſo as not to exceed the penalty. 


Sec. 14. Under what Circumſtances and 


after what Lapſe of Time a Bond- 
Debt is preſumed to be ſatisfied and 
wholly extinguiſhed. 


1. A FPELLANT brought debt againſt the re- 2 Mar. 1698, Dom. Proc. 
ſpondent (as executor) upon a bond dated in #rewn _— ord, Exccuter, | 

1670, conditioned for payment of 100/. Reſpondent as 

brought his bill in Chancery, alledging payment, 

which was denied by appellant's anſwer, though 

he admitted that 107/. 10s. was paid in diſc 

of another bond executed by the ſame parties in 

1671. There were three verdicts againſt the ap- ; 

pellant, that the firſt bond was ſatisfied ; yet he 6 

alledged that the bond in 1671 only was paid in 

1679, and that the executor of one of the obligors 

in 1686 had paid 9/. for intereſt on the firſt bond. 

It was iuſiſted that one bond only being ſatisfied, 

the appellant ought not to be decreed to deliver up 

the other bond. This cauſe came on at the Rolls , 

in 1689, when his Honor directed an ifſue to try | 

whether the firſt bond in 1670 was ſatisfied; upon 

which iſſue it was found ſatisfied. In 1691 the 

court directed another iſſue to try whether there 

were two bonds, and if both were ſatisfied. They 

were alſo found ſatisfied, and then a further iſſue 

was directed, whether the ſeveral bonds in queſtion 

were ſatisfied : upon the trial of which they were 

likewiſe found ſatisfied z whereupon his Honor de- 

creed the appellant to deliver up the bond of 1670; 

which decree on the preſent appeal to the Lords 

was afhrmed. 


2. It was contended that no demand of princi- F. 1710; cor. Harde. C. 
pal or intereſt on a bond for 49 years was a ſuſſi- C v. Middleen and al. 


cient time to ground a preſumption of payment - 1 
eyed at Jaw: but Lord Hardw. thought otherwiſe, * 1G Ng. . 


and 


6% Bo 


T. 1719, cor. Parker, C. 
Hancock v. Hancock, 
10 Med. 418: 9. 
Eu Abr. 219. pl. 5. 


22 Feb. 1724, Dom. Proc. 
Melett & Ux v. Raby, 
3 Bro. P. C. 16. 


12 April 1737, D m. Proc. 
Richardſon & Ux. v. Sed, wiele 
x. and anocber, 
3 Bro. P. C. 556. 


Bond. 914. 
and directed an iſſue to try payment or non- 
payment. 4 5 


3. A. upon his marriage entered into a bond 
with: B., that if he died without iſſue by his mar- 
Triage, he would leave 3000 J. to one or more of the 
children of his elder brother, who had married B,'s 
daughter. A. died without iſſue, having. given in 
his lifetime and by his will more than gooo/. to 
one of theſe children, but without any declaration 
that theſe gifts were deſigned in ſatisfaction of his 
bond ; becauſe, as he ſaid, (when adviſed to make 
ſuch a declaration,) that it would look like com- 
plying with the bond, which had been extorted 
from him by the threats of B. In the will there 
was alſo a recital of the fraud made uſe of in ob- 
taining the bond, but no other evidence of that 
fraud appeared. Lord Chancellor would not allow 
the recital in the will to overthrow the bond; but 
decreed, that the gifts ſhould be taken in ſatisfac- 
tion of the bond, ſince it ſufficiently appeared the 
obligor never intended to make thoſe gifts over 
and above the ſatisfying the bond, which was of 
5o years ſtanding. | 


4. A. being indebted to B. upon bond; and 
there having been a great intimacy between them, 
B., in his laſt ſickneſs, defired his executor not to 
trouble A. for this bond. debt. The executor, not- 
withſtanding, after B.'s death, put the bond in 
ſuit; and on a bill filed for an injunction and re- 
lief, the court decreed the bond to be delivered up 
to be cancelled, and ſatisfaction acknowledged 
upon the record of the judgment: and that the 
executor ſhould pay A. his coſts both at law and in 
equity. But this decree was reverſed by the Houſe 
of Lords, as to the coſts. 


5. J. S. being indebted to P. on bond, P., b 
deed-poll, in conſideration of natural love and af- 
fection for E. the wife of J. S., agreed that this 
bond, and all benefit and advantage to be had 


thereby ſhould, after his death, be and remain wholly 


and entirely for the uſe and benefit of E. and her 
iſſue, by J. S. P. afterwards thought fit to put 
this bond in ſuit; but, before the money was paid, 
he died. Held, that his executors were entitled to 
the whole debt; and that his bringing an action 
upon the bond was ſufficient evidence of his inten- 

7 tion, 


614. When Satisfaftion preſumed. B—d 609 


tion, that no part of the money ſhould remain for 
1 the benefit of E. | 


6. A. brought a bill againſt B. to recover divers M. 1716, cor. Talbot, C. 
ſums on account, and alſo 10, 004 on a ſtake bond Hv. Humpbroy, 


. 3 I 3 P. Ws. 305. 
of above 30 years ſtanding. Defendant demurred r 
as to what related to the bond; for that the plains. twenty years, and no intereſt paid 


tiff might ſue at law. The demurver being allowed, during that time, a bond ſhall be 


. | - . preſumed to be ſatisfied unleſs 
the obligee ſued the bond at law, and got à verdict, Prom. Ar 


after which defendant brought his bill to be relieved lengch cf time, as in Lord Bars 
againſt the bond, as having been ſatisfied. The rington v. Searle, 3 Bro. P. C. ; 
court ordered an injunction; for that there was . n | | 
reaſon to grant relief in equity, though defendant iadorſed on a bond by the odligee, 


had demurred to the bill brought on the bond: * the — — _ = 
Note; this cauſe ended by compromiſe, being a „f net ober than bs che in 
diſpute between an aged father and his only ſon. — inlelf,) was held ſuffi. 


cient to take off the preſumption of payment. 


7. The judges have laid it down as an invariable 9 Mar. 1740, cor. Hardw. C. 
rule, that if there be no demand for money due ev. —— and another, 
upon a bond for 20 years, they will direct a jury. % Sw. 652. 1 Stra. $26. 
to find it ſatisfied, from the preſumption ariſing 2 Raym. 1370. 8 Mod: 278. 


from the length of time. 3. Wms. 397. 


„% 1 K TY T ẽ r . WF  __ 


8. It is not neceſſary in every caſe of aſſign- 14 Dec. 1741, cor. Hardw. C. 
ments, where all the equitable intereſt is aſſigned Brace 1 
over, to make a perſon who has the legal intereſt a A 
party: but if an obligee has aſſigned over a bond, 
and a preſumption of its being ſatisfied ariſes from 
the great length of time, as in the preſent caſe, 
where the bond was given by Sir J. H.'s father in 
1709, and afligned over in 1717, and no demand 
has been 'made in 22 years, till-the bringing of this 
bill by the aſſignee in 1739, the cauſe muſt ſtand 
over to make the repreſe:tative of the obligee a 
party, becauſe it is poſhble the obligee himſelf may 
have been paid, and therefore neceſſary to bave an 
anſwer as to that particular, either from him or his 
repreſentative. 


FFF a oo OJ = © CR. 


9. Indorſements made by an obligee of the pay- 3 Nov. 1760, cor. Harde. C. 
ment of intereſt on a bond are ſufficient evidence C . Sant of Englands 


to take off the preſumption of time, if made and py, REY df Ps 
dated within 20 years but aſter the expiration of 3 Bro. P. C. 535. 
20 years, though they would be evidence of the / 


actual payment of intereſt after that time, they 
would not be evidence to take it out of the pre- 
ſumption. 


See more poſt, tit. Debts, Interef, Legacy, Time. 
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Adminiftration | Bonds, ſee Executor and. 
Annuity Bond; —Annuity. 


Arbitration Bonds—Award, | 
Bonds given by Petitioning Creditor — 
_ Bankrupt, 


Bonds in Fraud of Marriage Agree- 
ments — Marriage. | 
Bottomree Bond. Trade. 
Marriage-Brocage Bond. Marriage. 
Place-Brocage Bonds — Office, Place, 
Brocage. | 
- Poft Obiit Bonds—Fraud, Heir, Poſt 
* Obiit Contracts. JS 
Reſignation Bonds —Eccleſiaſtical Perſons 
and Things. 5 | 
Reſpondentia Bondi Trade. p 


Borough Engliſh, 
Of Tenancy by the Cuſtom of Borough 


_ Engliſh, 
N Cane. . AN eftats pur autre vie of lands in Borough 
Baker v Bayley, 2 Vern 226. Engliſh ſhall deſcend to the cuſtomary 


VideDowdeſwell v. Dowdeſwell, , - 
3 Keb. 475. 486. 498. cited. | 
H. 1703, B. R. 2. In ejectment the jury found this ſpecial ver- 
Clements v. Scudamore,&0 dict: J. S. had iſſue five ſons, the youngeſt of which 
buy 3 +243 died in the lifetime of J. S., leaving iſſue a daugh- 
2 Lerd Raym. 1034. ter (the leſſor of the plaintiff) ; after which J. 8. 

| urchaſed the lands in queſtion, which were copy- 

bold „and of the nature of Borough Engliſh, de- 

ſcendible, by the cuſtom, to the youngeft ſon and his 

heirs. J. S. died feiſed, and the fourth ſon entered; 

upon which the queſtion was, whether the fourth 


ſon 


Borough Engliſh. 

fon or the daughter of the fifth ſon- ſhould inherit 
theſe lands? After ſeveral arguments at bar, 
Holt, C. J. delivered the opinion of the whole 
court in favour of the daughter, that ſhe ought to in- 
herit theſe lands jure repreſentationis. The youngeſt 
ſou, by Borough Engl, and his repreſentatives, 
are as much heirs to Borough Engliſh lands as an 
eldeſt ſon or his repreſentatives are heirs to lands 
deſcendible at common law. 

All lands in England before the conqueſt were 
in nature of Gavelkind *, and deſcendible to all the 
iſſue equally z and though the introduction of te- 
nures and knight-ſervice made ſeveral alterations, 

the right of repreſentation continued. 

The right of repreſentation is not peculiar to the 
laws of England, but has prevailed by the laws of 
other countries, and is obſerved even in ſcripture +. 


In the caſe of Gavelkind lands, if one of the ſons 
dic in the lifetime of the father, leaving a daughter, 
and afterwards the father die, the daughter ſhall 
have her father's ſhare, though ſhe be not within 


* Blackborough v. Davis, 


Lambard's Saxon Lows, 36, 
fo. 167, Selden's Cadmrus, 184. 


+ Book of Numbers, e. 26. 


ver. 33. and c. 36. Selden de 


Succeſſionibus apud Hebrzos, 
c. 23. Hale's Hiſt, of the Com · 
mon Law, p. 210. 


Raſt Cuſt. 143. 


the words of the cuſtom, © that the lands are part- 


« able inter heredes maſculos ;” but the cuſtom, by 
conſtruction, will extend to daughters jure repræ- 
ſentationis ; and there is no difference between the 
cuſtoms of Gavelkind and Borough Engliſh, only in 
reſpect of the quantity of land the heir takes, for in 
Gavelkind each ſon takes an equal part; but in 
, Borough Engliſh the youngeſt ſon takes the whole; 
yet that does not vary the conſtruction of the 
cuſtom. The common law takes notice of theſe 
cuſtoms of Gavellind and Borough Engliſh : and 
there is a very remarkable caſe adjudged in Lord 
Bridgman's time t, which is not reported in any 
rinted book; where the caſe was, that the copy- 
Id lands of every tenant dying ſci/ed, ſhould de- 
ſcend to his youngeſt ſon; and a ſurrender was 
made of a copyhold to the uſe of J. S. and his heirs, 
who died before admittance : his eldeſt ſon, and not 
his youngeſt, took thoſe lands, becauſe of the ſtrait- 
neſi of the cuſtom ; and there never was any ſeiſin 
in the anceſtor : but Lord Holt ſaid it would have 
been otherwiſe, had it been alledge.| that the lands 
were in the nature of Borough Engliſh, which it was 
not; but it was only ſet forth, a particular cuſtom. 
The law regards the cuſtom of Borough Engliſh, but 
not a ſpecial cuſtom, which is the reaſon why in 
pleading that lands are of the nature of Borough 
Eng!i/h, the nature of the cuſtom ſpecially need 
not be ſet forth. | 
Ver. I. Rr Where 


t Anno 1650, 1661. Intrat. 
H. 1665. rot. 779. C. B. inter 
Hale & ——, which ſeems to be 
the ſame caſe that iz cited in 
2 Kebl. 158, 259+ nomine Pain 
v. Herbert, 


Borough Engliſh. 


Where a man is ſeiſed of Borough Engliſh lands, 
and is afterwards diſſeiſed and dies, the right of the 
lands ſhall deſcend to the youngeſt ſon; and 
though the ſon die before any entry, yet that right 
will go to his daughter notwithſtanding the ſon 
could not be ſaid to have died ſeiſed within the 
words of the cuſtom. 5 

Vide alſo Reeve v. Malter, So in the preſent caſe, if a deſcent be caſt, the 


1 Rol. Abr. 624. Pl. 1. 1 Jones, youngeſt ſon ſhall have his age as much as if he 
261. Cro. Car. 410. erf wide 


Godfrey v. Bullock, 1 Rol. Abr. were heir at common law; and there is no reaſon 
623. pl. 3- which is a full au- why his daughter ſhould not be included within 


thorit in int. In Godt *. — 
E 1 — 4 5 the meaning of the cuſtom. Judgment for the 
a man died without heir-mal- his plaintiff per fot cur. 
eldeſt daughter ſhould have his lands. The tenant had no heir-male, but had ſeveral daughters, the 
eldeſt of whom had iſſue a daughter, and died in the lifetime of her father. Adjudged the grand-daughtec 
was within the cuſtom, and ſhould have the lands by deſcent upon the death of her grandfather, 

Nite; In the principal caſe Lord Holt denied Sir John Savage's caſe, 2 Leon, 109. 208. to be law, 
though he ſaid that determination did not affect tte point in queſtion, 


T. 1730, cor. King, C. 3. Where lands of the nature of Borough Engliſh 

* 1 are in ſettlement, the unſettled reverſion continues 

3 Ce as part of the old eſtate, and ſhall deſcend in 
Borough Engliſh as before. 9 8 

11 May 2732, cor. M. R. 4. Lands of the tenure of Borough Engliſh 


Trat v. Trat, V. Kl. 35, deſcendible to the youngeſt ſon, decreed to 
| be brought into hotchpot, according to fat. 22 
and 23 Car. 2. for diſtribution of inteſtate's 

eſtates. | 


25 Mar. 1735, cor. Talbot, c. F. The following caſe was upon a bill brought 

| Eee Fe 14 by conſent for the opinion of the court, viz. T. I. 
11 Pim. 1 12. Eſq. having purchaſed an houſe, &c. at Turnham- 
Rel. in Gavelkind, S. C. & P. Green, (which was copyhold, and of the cuſtom of 
| Borough Eugliſb,) afterwards died inteſtate, leaving 

two ſons and ſeveral daughters. The younger ſon 

brought his bill for a diſtributive ſhare of his fa- 

ther's perſonal eſtate» Upon the hearing it was 

inſiſted for the other children, that he ought to 

bring this copyhold eſtate into hotchpot, upon the 

(a) W. Kel. 35. authority of the caſe of Pratt and Pratt (a) de- 

| creed by Sir Foſeph Jekyll in 1732: and two quel- 

tions were made upon the fat. 22 and 23 Car. 2. 

cap. 10. firſt, whether by the former part of ſect. 5. 

in the ſtatute, a younger ſon, having lands by de- 

ſcent, is to bring into hotchpot * and ſecondly, 

whether. the /atter part of the clauſe, which pro- 

vides that the heir at law ſhall have diſtribution, 

notwithſtanding lands deſcended, £c. regards the 

heir at the common law only? Per Lord Chan- 


cello. As to the firſt point, the younger ſon, ba . 1 
1 
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lands by deſcent, as in this caſe, is not obliged to bring 
them into hotchpot ; and the heir at law iu the latter 
part of the clauſe means the heir at common law : 


though that point, his lordſhip ſaid, was not ne- 


ceſſary to determine, inaſmuch as he thought, upon 
the firſt part of the clauſe, the younger ſon, having 
lands by deſcent, by the cuſtom was not barred of > 


- an equal ſhare of the perſonal eſtate with the other 


children. As to the caſe of Pratt and Pratt, his 
lordſhip declared he had a great regard and defer- 
ence to the opinion, and the judgment thereupon 
given, but that however he muſt be guided by his 


un judgment and conſcience. 


6. Lands held in Borough Engliſh are not appli- 10 May 1751, cor. Harde. C. 
cable in performance of a covenant in marriage Pinnel v. Halle, Amb, 106. 
articles to ſettle lands of inheritance on the firſt 35> Mok 
and other ſons of the marriage, for it is not the 
kind of eſtate intended by the articles. E 
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4 IN THE TEXT.-—-ERRATA & CORRIGENDA, 
age 


4+ Agreement, S. 3. pl. 27. firſt line of the caſe of Ortred v. Round, for reaſonable read valuable 

— S. 6. pl. 2. third line of the caſe of Wentworth v. Deverginy, for agreement hall 
not bind read agreement ſhall bind 

V3. Linfever . 8. 1. pl. 9» cas) Smith v. Read, for 11 & 12 W. 3» C. 4+ read cap. 4. 

205. Bankrupt. S. 5. pl. 44. for petition read petitioner ' 

326. Baron and Feme, S. 4. pl. 27. for 51. coſts read 5 1. coſts 

40· · S. 22. pl. 11. line 1. for and the having jewels read and the having, &c. 


IN THE MARGINAL NOTES AND REFERENCES.-ERRATA & CORRIGENDA, 


Page 
„ Abatement. 8. „ Di. 6. fits * 1 P. Wms. 2 read 1 Abr. 2. . as a reference 
3 to the cafe Nn Ws oy 17 
3. Award. S. 1. pl. 10, marg. for Rice v. Williams read Price v. Williams 
14.— 8. 4. pl. 2. marg . for Earle v. Storker reqd Earle v. Stocker 
28. Agreement. S. 2. pl. 7. marg. casd Ivye v. Aſhe, for 10 Vin. Abr. 129. refer to 16 Vin. Abt. 
28. Warwick 


S8. 6. pl. . marg. for County of Warwick read Counteſs of 
- pl. 8. marg. for Canc. read Scacc. 
8, ———- 5, 7, pl. 9 & 10. marg. reference to Gilb. means Gilb. Ch. woe bis Eq; Rep. 
1. Anſever. 8. 1. pl. x. in notes, for Choboynd v. Lindon read Chetwynd v. Lindon z and fer 
South.Sea Company v. Bumpſted, 1 Eq. Ca. Abr. 76. read 78. pl. 16. 
YO, w— 8. 5. pl. 14. marg: for 4 Vin. Abr. pl. 1. read 4 Vin. Abr. 446. pl. 1. 
117. Affidavit. S. 1. pl. 3. marg. for 1784 read 1684 
119. pl. 15. marg. for Canc. read Scacc. 
126. Alien. pl. 10. marg. after Daubigny v. Davallon read 2 Anſtr. 462. 
©34+ Account. S. 1. pl. 11. marg. for Eq. Abr. read 2 Eq. Abr. 
140, a —_ pl. 42. ng. f 2 Ve. 190. rd Peacock v. Monk, 2 Ve. 190. 
167. Amity. S. 5. pl. 1. marg. for Lord Ch. J. Hale read Lord Ch. J. Holt 
288, Bankrupt. S. 4. pl. 5. marg. for Eq. Abr. 97. read 2 Eq. Abr. 97. 
221-223. —— 8. 7, head line, for By and againſt Aſſignees read Suits by and againſt Aſſignees 
241» 2 S. 8. pl. 52. marg. laſt line of the notes, fur Baron and Feme, ſ. 10. read Baron and 
eme, I. 9+ | 
8. 13. pl. 7. marg. for Ca. temp. King, C. read Ca. temp. King, 6. 
267. ———- S. 14. pl. 9. marg. the references to 2 Veſ. 26. 327. 388, 389. 407- to be expunged 
368. Baron and Feme. S. 8. pl. 2, marg. for 2 Vern. 408. read 2 Ver. 480. 
371. — — pl. 8. marg. casd Earl of Bucks v. Drury, for cor. Hardw, C. rad 
Domo Procerum 

390. —— 8. 9. pl. 37. marg. casd Ball v. Montgomery, for 3 Ve. jun. read 2 Veſ. jun. 
397. 8. 10. pl. 23. marg. for Lady Craven, fead Lady Cavan 
500. Bill. S. 8. pl. 4. marg. for 2 Eq. Abr. pl. 7. read 1 Eq. Abr. 77. pl. 12. 236. pl. 7. 
die. — 8. 13. pl. 8. for 2 Eq. Abr. 177. pl. 2. read 177. M. 19. 
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